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INTRODUCTORY. 

On the 25th June 1923 the officiating Joint Secretary to the 

Government of India’* Go yrmnent of India, Home Department, 
circular letter. addressed the following letter, No. F.-159- 

1922- Judl., dated Simla, the 25th-28th June 
1923, to all Local Governments. 

Subject. — Delay in the disposal of suits and appeals. 

‘ £ I am directed to address you in regard to certain aspects of 
the administration of civil justice which have lately engaged the 
renewed attention of the Government of India, namely the delay in 
the disposal of suits and appeals and the unsatisfactory results 
obtained in the process of the execution of decrees. The represent- 
ations which the Government of India have received on this subject 
do not suggest that efforts have been lacking to expedite the course 
of civil justice, nor that, if a comparison were made with the figures 
of the duration of suits in previous periods, it would necessarily 
indicate a deterioration of the position. They nevertheless suggest 
that the course of litigation is still, in spite of all efforts made to 
expedite it, subject to such delays as tend to cause some lack of 
confidence in our administration of justice, and must inevitably 
create an obstacle to the commercial and industrial development of 
India. This latter consideration indeed is one which adds great 
importance to the matter. 

(2) The main figures regarding the duration both of regular 
suits and appeals in the High Courts and subordinate courts 
throughout India are given in the attached statement. They are 
not in all cases complete and do not offer an accurate basis of 
comparison between the courts of different provinces. Nor indeed 
has the statement been compiled with the object of instituting any 
such comparison for it need hardly be said that the circumstances 
of provinces differ so widely both as regards the strength of their 
judicial establishments, the nature of the litigation, and the 
character of the legal practitioners on whose capacity the despatch 
of civil litigation must largely depend, that any attempt to institute 
comparisons would be as infructuous as it is undesirable. But i^ 
is not open to question that the figures demonstrate that in many 
cases there is veny serious delay in the disposal of suits, nor can it 
be said that such delay is confined to the operation of the courts 
in their appellate jurisdiction. As regards the execution of 
decrees, it has been found impossible to prepare any statement in 
a compendious form which will show the results obtained. It is 
clear, however, that there are substantial facts to support the 
common criticism that litigants are unable to gain adequate satis- 
faction for the decrees passed in. their favour. Thus taking the 
figures reported by provinces in 1921 (and , these again are selected 
purely for purpose of illustration and not for comparison) it will he 
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found that the Bengal mofussil courts returned execution proceed- 
ings as infructuous in no less than 245,344 cases, the percentages 
of totally infructuous. cases in some districts being as high as 71 
and 63 per cent. In the same year the mofussil courts of Madras 
(except village courts) obtained satisfaction in full in only 16-56 
per cent, of the applications for execution, and satisfaction in part 
in 7*19 per cent, .while the number of wholly infructuous applica- 
tions was 239,421.' The courts subordinate to the Allahabad High 
Court dealt with 141,639 applications for execution of decrees, and 
of these 57,711 were totally infructuous; those subordinate to the 
Lahore High Court dealt with 174,566 applications of which 83,902 
were returned as totally infructuous; out of 139,742 applications 
before the courts in the districts of Central Provinces and Berar 
66,286 were returned as infructuous. 

(3) It will of course be understood that while referring to re- 
presentations made on this subject, and in detailing figures which 
would seem to go far to justify them, the Government of India 
do not intend thereby to cast any slur, or even suggest any criticism 
on the judicial officers engaged in the administration of civil 
justice or on the High Courts under whose control they discharge 
their duties. Indeed, such provisional conclusions as the Govern- 
ment of India have been able to form on the subject, seem to point 
to the fact that if the present state of administration, both in 
regard to the disposal of suits and the execution of decrees, offers 
field for criticism, the reason is to be found in the factors of general 
application which for the most part are beyond the control of the 
civil judiciary. It would perhaps serve little purpose to refer in 
detail here to previous correspondence (which dates from as far 
back as 1873) between the Government of India and the Local 
Governments on the various aspects of this question. In the course 
of this correspondence, attention has at different times been directed 
to general or particular modifications in the Civil Law or the 
procedure of the courts calculated to expedite the course of litiga- 
tion whether in the Indian courts themselves or in the course of 
appeals to the Privy Council. Substantial improvements have from 
time to time been effected in both respects, and at the same time 
Local Governments themselves have faced the necessity for making 
considerable increases in their judicial establishment both in the 
■High and subordinate courts. The Government of India feel there- 
fore that if any improvement is to be now effected, it can only be 
ss the result of a review of the whole question in its widest aspects. 
They are aware that theq peculiar circumstances of India make it 
exceptionally difficult to secure expedition in many types, of. civil 
litigation. In some provinces the disposal of suits relating to land 
involve a lengthy . consideration of the bearing of customary laws 
which have not up to the present been codified, or even crystalised 
in a definite or unified form. In other provinces the state of the 
loc|d_law, as for instance that relating to impartible estates’ is 
itself responsible for the great delay which characterises this class 
of cases. Throughout India the fact that the courts have to depend 

the services of an, inferior. and sometimes unreliable ministerial 
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agency leads to great delays in tlie service of notice and the execu- 
tion of decrees. A social system which involves in some cases the 
necessity of considering the claims of members of joint families 
and in others those of numerous collaterals and reversioners tends 
in itself to complicate litigation by introducing as parties to suits 
a far larger number of litigants than would be usual in other 
countries. In many of the mofussil courts the capacity and 
experience of practitioners is not such as to ensure either that 
precision in the drawing of pleadings or economy in the examina- 
tion of parties and witnesses which is essential to the despatch of 
business. While, however, these factors must inevitably present 
obstacles to the expedition of civil litigation in India, the Govern- 
ment of India believe that a thorough . investigation of other ; 
factors arising primarily in thejproj^edure dictated by the law or, 
followed by the courts, would yield important results. If has been 
for instance suggested that the law of Limitation is susceptible of 
further improvement particularly in respect of the opportunities 
which it furnishes for prolonging execution proceedings, that the 
allowing of appeals and revisional applications against interlocutory 
orders is generally productive only of loss of time", that a definite 
enactment is required against champerty, that rules are required 
for the registration of addresses in order to avoid delay in the 
serving of notices, that the procedure for substitution of heirs of 
deceased parties requires reconsideration, and that the practice in 
regard to the issue of orders staying execution, of allowing applica- 
tions for transfer and pf making and subsequently setting aside e& n 
parte orders and decree! should be modified with a view to curtailing" 
the facilities available for deliberately delaying the course of 
justice. Among minor matters again it is suggested that much 
delay could be avoided by a careful revision of the system of 
translating and, printing the records in appeal cases. At present 
much unnecessary work is done under both heads. 

(4) The Government of India recognise that the administration 
of civil justice is now a. .Provincial subject; but the question under 
reference is one of wide and general importance on which uniform 
action is desirable. The immediate proposal which they have in 
view is the appointment of a committee to consider the whole 
question; and they would desire if possible to associate with this 
enquiry a judge from England having experience of the steps taken 
in England in recent years to expedite the course of civil litigation. 
It is in regard to the advisability of appointing such a committee, 
and the scope of its enquiry if appointed that I am directed to 
request an expression of opinion of the Madras, etc., Government. 
The Government of India wish to make it clear that this enquiry 
would not deal with considerations connected with the ~ strength 
of the judicial establishment, for they have no desire that measures 
should be suggested which would involve an increase of expenditure 
onXocal Governments. They look primarily to such modifications 
of the law and procedure as would in themselves lessen the burden 
now placed oh that establishment, while allowing of the greater 
expedition of civil litigation; and would, without placing fresh 



Vlll 


charges on tlie Local Governments, afford some remedy for a state 
of affairs which seems to appear to call for remedy at the hands of 
Government/’ 

Constitution of the Committee. 

2. After receipt of the replies from the various Local Govern- 
ments, in some of which the opinions of the 
Government °f India’s j U( ]g es an( j other officers consulted by them 
ft u uU Mi * ' were enclosed, the Government of India by its 

resolution No. h. -159-22- Judl., dated the 24th January 1924 
constituted this Committee. The resolution runs thus: — 

“ In the letter of the 25th June 1923 which is annexed to this 
.Resolution, the Government of India consulted Local Governments 
and High Courts upon certain aspects of the administration of civil 
justice in India and the steps which should be taken to remedy 
them. The Government of India suggested that a Committee should 
be appointed to consider the whole question, and the replies 
received, which are also annexed to this Resolution, indicate a 
general consensus of opinion in favour of this suggestion. 

: (2) The aspects in question are the delays in the disposal of 

.civil suits, appeals and execution proceedings, and the difficulties 
experienced by litigants in obtaining adequate satisfaction for the 
decrees awarded by the courts in their favour. The Government 
, of India suggested that the course of litigation was still subject to 
such delays as tend to cause some lack of confidence in the adminis- 
tration of justice in India, and must inevitably create an obstacle 
? to the commercial and industrial development of India. They 
consider that this provisional opinion is fully endorsed in the 
correspondence now published. Certain provisions of the substant- 
ive and adjective law of the land which contribute to the existing 
unsatisfactory position are discussed by the authorities who have 
given their opinions in the annexed correspondence. The Govern- 
ment of India recognise that the position may be due in part to 
circumstances prevailing in India which cannot be wholly remedied 
by modifications of the law. They believe, however, that there 
can he no doubt of the serious nature of the problem, and that 
6 it is incumbent on the executive Government to endeavour to find 
remedy for the existing state of affairs. 

(3) The Governor General in Council has accordingly decided 
to appoint' a committee: — 

To enquire into the operation and effects of the substantive and 
adjective law, whether enacted or otherwise, followed 
. by , the courts in India in the , disposal of civil suits, 
appeals, applications for revision and other civil liti- 
gation. (including the execution of decrees and orders), 
with a view to ascertaining and reporting whether any 
and what changes and. improvements should he made so 
as to provide for the more speedx,_economical and 
satisfa ctory, d espatch .of ..the busmens transacted in the 
courts and for tlie more speedy, economical and satis- 
factory execution of the processes issued hv the courts. 
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The Committee will not enquire into the 
Constitution of the strength of the -judicial establishments main- 

tamed in each province. 

(4) The Hon’ble Mr. Justice George Claus Rankin, Barrister-at- 
Law, Puisne Judge of the High Court of Judicature at Port 
William in Bengal, has consented to serve as Chairman of the 
Committee. 

The following have agreed to serve as Members ; — 

The Hon’ble Mr. Justice Louis Stuart, C.I.E., I.C.S., Puisne 
Judge of the High Court of Judicature at Allahabad. 

Hr. Prancis Xavier DeSouza, I.C.S., Barrister-ai-Law, District 
and Sessions Judge in the Bombay Presidency. 

Dewan Bahadur Sir Tirumalai Desika Achariyar Avargal, Kt., 
Yakil, Trichinopoly. 

Mr. C. V. Krishnaswami Ayvar, Subordinate Judge in the 
Madras Presidency, w T ill be the Secretary of the Committee. 

(5) The Committee will assemble at Calcutta on the 4th Feb- 
ruary 1924, and wall visit such other places in India as may be 
arranged by the Chairman. In each province visited the Chairman 
will have power to co-opt as members of the Committee such practis- 
ing lawyers as may be prepared to serve on the Committee whilst it 
is conducting its enquiries in that province, and such other officers 
as the Local Government may depute for the purpose. The 
Chairman will also have power to co-opt as members of the Com- 
mittee such practising lawyers or officers, as he may consider 
desirable, when the Committee is considering its report. 

(6) The Committee will conduct its enquiries in public but any 
part of its proceedings may be conducted in camera if the Chairman 
.considers such a course desirable in the public interest. Persons 
who desire to be called as witnesses should apply in writing to the 
Secretary to the Civil Justice Committee, Camp, giving their full 
names and addresses together with a brief memorandum. of the 
points in regard to which they desire to give evidence ! 9 

Co-opted members. 

3. In order that the Committee might have the benefit of local 
knowledge and experience, the gentlemen whose names are here- 
under given were co-opted and acted as our colleagues for the 
purposes of our enquiry in their respective provinces. Many of 
them wrote special memoranda for our guidance and to all of them 
we are indebted for invaluable assistance. 


Bengal. 

1. Mr. H. C. Liddell, I.C.S., District Judge, Hoogfj. 

2. Babu Durga Prasad Ghose, Sub- Judge and Assistant Sessions 
Judge, Alipore. 
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3. Rai Bahadur, K. C. Bose, Senior Government Pleader, 
Alipore. 

4. Babu Narendra Kumar Basu, Vakil, High Court, Calcutta. 

Assam. 

1. Mr. R. E. Jack, I.C.S., District and Sessions Judge, Assam 
Talley Districts, Gauhati. 

2. Rai Bahadur, Kalicharan Sen, B.L., Government Pleader, 
Gauhati. 

United Provinces. 

1. Mr. L. S. White, I.C.S., Additional District and Sessions 
Judge, Lucknow. 

2. Dr. Sir Tej Bahadur Sapru, K.C.S.L, Advocate, Allahabad. 

3. Syed Nabi XJlla Khan, Barrister-at-Law, Lucknow. 

Punjab and Delhi. 

1. Colonel, B. 0. Roe, District and Sessions Judge, Jullunduiu 

2. Mr. J. Coldstream, I.C.S., formerly District Judge, Delhi. 

3. Bakshi Tek Chand, M.A., LL.B., Advocate, High Court, 
Lahore. 

Burma. 

t 

J l. Mr. H. E. Dunkley, I.C.S., Barrister-at-Law, District and 
Sessions Judge, Bassein. 

2. Mr. P. N. Chari, Pleader, High Court, Rangoon (now Judge, 
Rangoon High Court). 

Bihar and Orissa. 

1. Mr. J. E. W. James, I.C.S., District and Sessions Judge, 
now employed as Registrar, High Court of Judicature at Patna. 

2. Syed Mohammad Hussain, M.L.C., Vakil, Bankipore. 

Central Provinces. 

1. Mr. D. G. Mitchell, C.I.E., I.C.S., Legal Remembrancer, 
Central Provinces. 

2. Dr. (now Sir) H. S. Gour, D.C.L., LL.D., M'.L.A. 

Madras. 

1. Diwan Bahadur, C. V. Viswanatha Sastri, District Judge, 
South Arcot District. 

2. Mr. V. Radhakrishnaiva, High Court Vakil, Madras. 

3. Dewan Bahadur, C. Krishnaswami Rao, Retired District 
Judge, Madras. 

Bombay. 

1 . Mr. G. M. Gupte, Advocate, High Court, Bombay. 
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1. Mr. T. G. Elphinstone, Barrister-at-Law, Government 
Plead er, and Public Prosecutor for Sind. 

4. For tlie purpose of considering our report Sir Tej Bahadur 
Sapru, K.C.S.I., and Mr. H. P. Duval, C.I.E., I.C.S., were co- 
opted as members. Mr. Duval’s colleagues desire to express tbeir 
thanks to the Government of Bengal for permission to co-opt him 
as a member. 

5. By permission of the Government- of India we print as an 
appendix to this Introduction certain observations recorded by Sir 
Tej Bahadur Sapru, at a time when the desirability of appointing 
a committee to enquire into certain aspects of civil justice was under 
consideration by the Government of which he was a member. 

Tour and enquiry by the Committee . 

6. The office of the Committee assembled at Calcutta a few days 
before the 27th January 1924 from which date the Chairman 
was placed on special duty in connection with the Committee. The 
first meeting of the Committee, as originally constituted, took place 
on the 4th of February 1924 and the next few days were spent in 
drawing up the Questionnaire which is printed in the first volume 
of the evidence. The examination of the Calcutta witnesses began 
on the 6th of February. The sittings of the Committee at the 
different places visited are shown below : — 


Sittings of the Committee held for the oral examination of witnesses. 


Place. 

Sittings opened on 

! 

j Sittings closed on 

Remake:?. 

Calcutta 

4th February 1924 

; 7th March 1924 . 

Assam witnesses also- 
examined at Calcutta. 

Allahabad 

10th March 1924 . 

3rd April 1924 

i Oudh witnesses also ex- 
' amined at Allahabad. 

Lahore . 

7th April 1924 

23rd April 1924 

Delhi witnesses also 
examined at Lahore. 

Rangoon 

30th April 1 924 . 

19th May 1924 . j 

On 7th and 8th May 
1924 Mr. Justice Stu- 
art sat at Mandalay to- 
hear witnesses. 

Patna . . j 

25th June 1924 

9th July 1924 


Nagpur . 

14th July 1924 

24th July 1924 


Madras . 

29th July 1924 

15th August 1924 


Bombay . 

20th August 1924 

3rd September 1924 


Karachi . 

8th September 1 924 

12th September 1924 



7. The Committee has been engaged in writing its report from 
the middle of September last, partly at Simla and partly in 
Calcutta. Much assistance was derived from materials placed at 
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jthe disposal of tlie Chairman by the Home Department of the 
Government of India, both during the interval between our visit 
to Rangoon and to Patna, and after the Committee’s tour had been 
concluded. The Committee has in all examined 373 witnesses. 
Besides these many public bodies and others submitted memoranda 
of their views. 

Acknowledgment of assistance of Local Governments , High Courts 

and the Bar. 

§. During our tour we received the most cordial co-operation 
from the Local Governments, from the High Courts and from the 
judicial officers of all grades. We wish to record our special in- 
debtedness in all provinces to the legal profession and to the several 
Bar associations and other bodies who at the expense of much time 
and labour furnished us with memoranda and oral evidence. 

Acknowledgment of the secretary 1 s services . 

9. To Mr. C. V. Krishnaswami Ayyar, the secretary of the 
Committee, we have been indebted at every stage of our enquiry 
and of our report. We desire to express our thanks to him for 
labours which have been heavy and many-sided and to record our 
high appreciation of the learning and ability with which he has 
assisted us throughout. 

Record, of evidence. 

10. To print in extenso all the memoranda with which we were 
favoured and the shorthand notes of all the evidence would involve 
expenditure more heavy than is reasonably required. A selection 
has been approved by the Chairman and it is hoped that it will be 
found to be both adequate and representative in the case of each 
Province. The memoranda written by co-opted members were of 
great assistance to us and will also be printed. Attention is drawn 
to the fact that the notes of evidence have not been corrected by 
the witnesses and are to be regarded merely as notes made by the 
shorthand-writers of the Committee for the purposes of the Com- 
mittee, We have found them amply sufficient for our purposes. 

11. At Allahabad and later in Calcutta Sir Tej Bahadur Sapru 
discussed all the more important matters dealt with in the report, 
and his colleagues have much satisfaction in knowing that, having 
lead the report in draft, he is prepared to sign as being in general 
agreement therewith. 

G. C. RANKIN. 

L. STUART. 

P. X. DeSOUZA. 

T. DESIKACHARI. 

TEJ BAHADUR SAPRU. 

H. P. DUVAL. 

C, V. KRISHNASWAMI, 

* 1 Secretary , 


%iid January 1925 . 
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Note on the Causes of Delay in Civil Courts. 

By Sir Tej Bahadur Sapru, K.C.S.L 
Dated , 20th August 1922. 

In dealing with, the question of delay in civil litigation in India, 
it is impossible to refer to any one cause as either the sole or the 
main cause for the protraction of litigation. I think it will be 
more convenient to deal with the subject first with respect to con- 
ditions prevailing in subordinate courts and then with respect to 
High Courts. 


1. — Subordinate Courts. 

(1) Almost everywhere the complaint is that the judiciary is 
under-staffed or under-manned. Speaking from my knowledge of 
United Provinces I can say that the number of cases which an 
ordinary munsif — the lowest grade of civil judge or a subordinate 
judge — disposes of in the course of a year, is very much larger 
than he can reasonably be expected to do. I believe the complaint 
is universal in India. 

(2) There is undoubtedly a tendency on the part of legal prac- 
titioners to multiply the number of witnesses examined in cases 
and not infrequently to cross-examine them at inordinate length. 
I believe the inability of courts to check those inordinately -lengthy 
cross-examinations arises from several causes. 

(3) Yery frequently I have found that at the start of a case, 
the subordinate judge is supremely ignorant of facts and pleadings 
in the case and the real issues arising in it. This is mainly due 
to the fact that though the law requires that the case should be 
Opened, it is in actual practice very seldom opened. In the Pro- 
vince of Agra the pleaders are not accustomed to it, and I have 
found many of them holding the view that it is extremely dangerous 
to lay your cards on the table at the start of the case. I have 
also found subordinate judges also holding the view that it is 
waste of time to open the case. The result is that if a point arises 
during the trial as to the relevancy or admissibility of any evidence, 
the subordinate judge is either unable, to come to a decision then 
■and there, or does not want to take the risk until he has mastered 
the whole case which he usually does when the ‘case comes to be 
argued on both sides and sometimes even later. It is by no means 
infrequent to come across the remark by the judge that -evidence 
which is objected to by one party is admitted “ subject to decision 
at the time* of argument. 7 ’ I very well remember Sir John Stanley 
and Sir Henry Bichards in civil cases commenting very severely 
upon practice of this sort, but their strictures had little effect. I 
think the position in Oudli in this respect is better, as my experience 
there has been that subordinate judges usually comply with the reb 
quiremeuts of law so far. as, the opening of a case is concerneo^^ 
have not much experience of other parts of India, but I have^ 
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that excepting when the counsel fiom High Courts appear in sub- 
ordinate courts, it is very seldom that there is an opening of the 
case. 

(4) I may add that documents which are produced as evidence 
in the case are very frequently marked as “ Exhibits in the case- 
after the judgment is written, and sometimes even later, and not 
at the time when they are proved. This, too, is a practice which,, 
to my knowledge, has been condemned by several judges of the 
Allahabad High Court. 

(5) In important cases before subordinate judges involving 
large pecuniary interest or intricate questions of law and fact, 
senior counsel from High Courts are sometimes engaged, and I have 
found very few subordinate judges being able to exercise necessary 
control over the conduct of such cases by senior counsel. 

(6) An extraordinary amount of time is wasted over the service 
of processes. Much of it is no doubt excusable inasmuch as the 
distances at which parties or witnesses live are great, and there 
are serious transport difficulties in the interior. At the same time 
it must he borne in mind that if a party desires to prolong litigation 
— and not unoften the tactics of delay are adopted with a view to 
tire the patience of the other party or to put him to loss of money — 
he can do so easily Jby getting at the process-servers who are an 
extremely ill-paid staff. Anyone who has practised in subordinate 
courts knows that it is a matter of common notoriety that you 
cannot get a process served without paying something to the process- 
server. Corruption among them is, to my mind, beyond all doubt, 
while the supervision is not as strict as it might well be. 

(7) The habit, of seeking adjournments on grounds which are- 
not often of a satisfactory character, is very common in the mofussil. 
Yery often it so happens that witnesses are summoned to appear 
in courts just a few days before tbe commencement of the actual 
trial. When they or some of them do not appear in tbe court on 
the day of trial, either because they have not actually been served 
with summonses or because they have been served too late, or 
because they are colluding with the party who does not want to 
go on with the case on which it is fixed, an application is made for 
an adjournment which is very often granted subject to payment 
of costs for such adjournments. I know strong judges refuse io 
adjourn cases on such grounds, but the number of such judges is 
not very large. I think this defect can be remedied if the High 
Courts frame and enforce rules (which, to my mind, they have 

tpower to do) fixing the time-limit within wjiich parties must put 
F in an application for service of summonses. 

IL — Causes attributable to our state of law. 

There are several legal causes which, to my mind, are as 
esponsible for abnormal delays as either the weakness of the judges 
or the laxity of the Bar. 

(I) Although the present Civil Procedure Code lays consider- 
able stress on precision and exactness in pleadings, and although; 
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the Bar in the mofusil is far more educated and far more competent 
than it was, say forty years ago, yet Indian courts are much more 
indulgent than they should be in "the matter of pleadings. In the 
•olden days when legal education in India had yet to be developed, 
the Privy Council laid down in some cases that courts in India 
should not be very strict in construing pleadings. Although 
'Conditions have, to my mind, absolutely changed, yet the courts 
continue to follow the dicta of the Privy Council in those old cases. 
Looseness in pleadings, to my mind, is a fruitful source of 
“unconscionable delays in this country. 

(2) Our whole system of registration is defective. Even though 
a registered mortgage deed may recite in so many words Ihe fact 
r that consideration has been paid, yet our system allows the defend- 
ant to deny the fact that he has received consideration, and even 

■ in ordinary suits this necessarily involves considerable delay. I 
have given this only as an illustration. 

(3) The method of proving private and public documents laid; 
'down by the Indian Evidence Act requires, to my mind, careful 
revision. I have come across cases in which a party producing 
documents which are obviously perfectly genuine, meets with the 
greatest difficulty in getting them admitted in evidence because 
the other party light-heartedly or vexatiouslv puts the former to 
proof. In the mofusil nothing is more common than pleaders 
of one party denying the genuineness of the documents produced 
by the other party. 

(4) The worst delays take place when evidence is recorded on 
'commission or when accounts are referred to a commissioner. I 
have frequently noticed very serious abuse of the right of cross- 
examination of witnesses before commissioners, and I -have also 
known of cases which have taken months and months to be heard 
and disposed of merely because the accounts have been referred to 
•a commissioner, for examination. I can recollect a case in which 
I myself appeared in its last stages in the High Court which was : 
filed in 1905 and not disposed of until the beginning of this 3 T ear ; 
during my absence from the profession. 

(5) It is also a question for consideration whether the provisions 
•of Order 37 of the Code of Civil Procedure, which prescribe sum- 
mary procedure for cases relating to Negotiable Instruments' (more 
or less in accordance with English practice) should not be extended 
to subordinate courts. As the law stands at present, it applies 
only to the High Courts of Calcutta, Madras and Bombay, as also 
to the Chief Court of Lower Burma and the court of the judicial 
commissioner of Sind. I think the time has come when it should 
be extended to important towns in every province. In the United 
Provinces I would extend it to such important towns as Cawnpore, 
Aligarh, Agra, Benares, Lucknow, Meerut and Moradabad. These 
are the districts where general^ we have cases relating to nego- 
tiable instruments. Indeed I am of opinion that at important?. 
'Commercial centres, we must have commercial judges to dispose oL 
^commercial cases. The ordinary procedure prescribed for what 
.are known as “ title suits ” in India is not, to my mind, suited 



.for such cases; nor can an ordinary subordinate judge deal with 

commercial cases as expeditiously and effectively as a specially- 
trained commercial judge can. 

(6) Considerable time is wasted over perfectly idle appeals from 
interlocutory orders, such as an order granting or refusing to grant 
an injunction, or appointing or refusing to appoint a receiver;, 
and it sometimes happens that an interlocutory order is invited 
only with a view to cause delay in the hearing of the case, but I 
am not prepared at present to make any specific suggestions with 
regard to the stiffening of our law in this respect though I do feel 
that this is a matter for careful investigation and enquiry. 

Ill . — Other defects in Legal System . 

(1) I shall now deal with certain other features of our legal 
system which, to my mind, are to a great extent responsible for 
unnecessary and ruinous litigation involving considerable expen- 
diture of public time. 

First of all our whole system of execution of decrees has 
the inevitable effect of prolonging litigation. Our Law of Limita- 
tion relating to decrees provides so many subterfuges' and so many 
excuses for prolonging execution, that it is a surprise to me that 
decrees are sometimes speedily executed. Ordinarily, a dishonest 
decree-holder or a dishonest judgment-debtor can, if he so desires,, 
choose his own time when he will execute the decree or allow the 
decree to be executed. 

To illustrate my point with reference to the provisions of the 
Law of Limitation as applicable to execution cases, the expression 
“ a step in aid of execution 99 in article 182 is a standing tempta- 
tion to dishonest attempt both on the part of decree-holders and 
judgment-debtors. 

I strongly feel that the time has come when some drastic steps- 
should be taken to revise our whole system of execution of decrees 
and to place it on a more satisfactory footing. 

(2) Intimately- connected with this is the question of the periods 
[of limitation prescribed for suits and applications by the Limitation 
Lict. Old titles are sometimes disturbed merely because our Law 

of Limitation is so indulgent. One of the commonest class of cases 
is represented by suits filed by reversioners to set aside alienations 
made by a Hindu widow without any legal necessity. How a 
Hindu widow may survive an alienation made by her for a period 
of fifty years. The law allows the reversioner twelve years from 
the death of the widow. Only recently I recollect reading a case 
fin the Privy Council Reports in which an alienation made between 
fO and 80 years ago was sought to be set aside. I have appeared 
lin numberless suits of this description in which alienations of 
|30 to 40 years hack were attacked. Those cases lead to any amount 
of false evidence because the genuine evidence has disappeared and 
they lead to 'a congestion of work in our courts, so that honest 



XVII 


suitors are obstructed in getting their cases disposed of as quickly 
as they might have been but for these stale claims. 

(3) I shall now refer to the evils of benaxni system. The 
system of benami transactions has been repeatedly recognised by 
the Privy Council and by the High Courts in India; but every 
lawyer in India knows that benami purchases are sometimes used 
as weapons of offence and defence against honest third parties. 
There is, to my mind, need for the reform of our law in this respect. 

(4) In 'India, speaking generally, there is no law against 
champerty, and the Privy Council and High Courts have enter- 
tained champertous claims. While no doubt some poor and genuine 
claimants have every reason to be grateful for the present state of 
law, I have no doubt that the laxity of it has led to great abuses. 
In important cases relating to big estates there is always a specu« 
lator appearing on the scene, and it is a matter of common notoriety 
• hat in Oudh the moment a talukdar dies without leaving any 
lineal male heir, half a dozen speculators appear on the scene to* 
foment litigation, make money out of it, and if in the end the 
poor and impecunious claimant who has sought their help, succeeds’ 
in the case, he gains very little. I believe the time is ripe for 
legislation in regard to champerty. 

(5) I shall now refer to cases relating to talukdari estates in 
Oudh which are governed by Act I of _1869 passed by the Indian 
Legislature; and to cases relatingT6~impartible estates. These are 
the most troublesome cases and take years and years to dispose 
of. The issues involved are sometimes exceedingly complicated and 
usually some sort of custom is set up which throws open the flood- 
gates of evidence. The whole law with regard to impartible estates 

• is in such a state of uncertainty and confusion that I think no lawyer 

;,ean feel sure as to what may happen in a particular case. It was 
expected that the Privy Council would avail themselves of the 
opportunity of settling the law in a recent appeal which went up to 
them from the Allahabad High Court. I know the case very well 
as J[ was Counsel for one of the parties when it was before the High 
Court. I believe the result of the decision of Their Lordships of 
the Privy Council will be to create still greater uncertainty, and 
a learned writer in a recent book has very severely criticised this 
decision. I think it is for the Provincial Governments to make an 
enquiry into the history and conditions of tenure of these big estates 
and to legislate for them. My recollection is that many years ago 
the late Sir Bhashyam Aiyangar, perhaps the foremost lawyer of 
his day in India, introduced a Bill on the subject in the Madras 
Council, but I have not been able to discover whether the Bill was 
passed into law. As regards the Oudh Talukdari Act, I can only 
say that it has been and is the despair of every lawyer and judgo 
who has had to deal with- that Act. I have appeared in a number 
of talukdari cases, and I feel tliaLn.o. .Act of the Indian ‘ Legislature;, 
^as done more to promote litigation than this Act has. In Oudh 
duiTngHhe' fest'"ten years one Special Judge, Pandit Sitla Prashad 
Bajpai, has been appointed to dispose of these cases, and he is at 
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the present moment trying a case in which I was approached by 
one of the parties so far back as 1918. I believe it was filed in 1919 
or 1920, and Mr. Bajpai who met me at Simla only a few weeks 
ago, told me that for the last one year and nine months or there- 
abouts he has been recording only the evidence in the case and that 
it would take him several months before he would be able to deliver 
his judgment. This is by no means a singular instance. If neces- 
sary, I can mention at least a dozen cases off-hand which have 
taken about a year or more to be disposed of. I once brought the 
unsatisfactory character of this Act to the notice of Sir J ames (now 
Lord) Meston but that was during the war. It is for the United 
Provinces Government to consult the talukdars and to. make up 
their mind as to what they would like to do with this Act. I 
for one think that instead of the Act being a blessing to 
the talukdars, it is a curse to them, and the only class of people 
who stand to gain by its continuance on the Statute-book are the 
members of the legal profession. 


IV. — Causes of delay in High Courts. 

(1) I will now come to- causes of delay in the High Courts. In 
India, I believe there is scarcely a High Court at the present 
moment which is not suffering from a very serious congestion of 
work. My own belief is that, at any rate in some High Courts, 
the number of judges will have to be increased. 

(2) In the High Courts records are translated, and in many 
cases which are above a certain pecuniary value they are also 
printed. The translation departments are, I ain told, under-staffed, 
Tt was certainly the case in Allahabad when I practised there. 

(3) Much of the delay in the High Courts is caused by the time 
taken in getting notices on parties served. Very often it happens 
that notice after notice is returned unserved because the correct 
address of the opposite party has not been given. I think much of 
This evil might be remedied if the High Courts could frame rules 
[for the r registration^f .addresses . I believe the Madras High Court 
I has framed a rule on the subject. 

(4) Again, delay is caused by proceedings for the substitution 
of heirs of deceased parties or for the appointment of guardians 
-or next friends of minors. 

(5) The system of translation and printing, too, requires over- 
’ha^ng. It is not necessary that every single document should 

be translated and printed, and so far as this part of the work is 
•concerned, it is, I am afraid, done more or less perfunctorily. At 
any rate, this was my experience in Allahabad. The record is 
overloaded with totally unnecessary documents which are not even 
referred to by counsel during the argument. The Privy. Council 
have also repeatedly commented upon the future of our records. 
^Sometimes it happens that in order to prove whether a family is 
joint or divided, or to prove a certain custom recorded in village 



papers, a large number of revenue papers are translated and printed*. 
Only a few by way of sample may very well do. I very welt 
remember a case in which I appeared in 1915 or 1916. The value 
of the suit was only Es. 12,000, the cost of translation and printing ' 
in the High Court came to something like Es. 8,000 or Es. 9,000. 
The only point in the case was as to whether daughters were excluded 
from inheritance among Jats in the Meerut district. Probably; 
the responsibility for much of this mechanical part of the work 
could easily be transferred to the shoulders of the parties themselves.. 
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LNote on the Desirability of Appointing a Judicature 

Commission, 

By Sir Te.j Bahadur Sapru, K.C.S.I. 

Dated 6th December 1922. 

I shall first deal with the constitution of our courts. At 
tfhe outset I think it is necessary to point out what exactly a civil 
court in India means. Briefly put, a civil court may be defined 
ias a court which entertains suits of a civil nature. The Code of 
: Civil Procedure now in force lays down certain rules with regard 
to the jurisdiction -of civil courts. Section 9 of the Code runs as 
-follows : — 

“ The court shall (subject to the provisions herein contained) 
have jurisdiction to try all suits of a civil nature ex- 
cepting suits of which their cognizance is either ex- 
pressly or impliedly barred. 

■Explanation . — A suit in which the right to property or to an 
office is contested is a suit of a civil nature, notwith- 
standing that such a right may depend entirely on the 
decision of questions as to religious rites or ceremonies . 9 9 

The cognizance of certain class of suits, though of a civil 
nature, is expressly or impliedly barred and such suits are not 
entertainable at all by civil courts. Eor instance, in certain 
parts of India suits relating to agricultural rent are not filed in 
-civil courts, other class of suits for which express provision is made 
in the Pent Act or the Revenue Acts of the Province are also 
excluded from their jurisdiction. Here, again, it must be pointed 
-out that the Rent Act and the Revenue Act themselves in some 
provinces provide for certain class of issues being settled by civil 
-courts. To illustrate this, if an application for partition of a 
.zamindari property is made to a Revenue Court in the United 
‘Province&jand a question of title is raised, which the Revenue Court 
-considers to raise a difficult question of title and does not feel 
‘^disposed to try it, it may refer the parties to a civil court. Again, 
^■here are special enactments providing for the disposal of special 
class of cases by certain special officers. Por instance, in certain 
parts of India suits relating to agriculturists are not triable in 
^an ordinary civil court. In Deccan, the IJeccan Agriculturists^ 
teelief Act provides for special courts for the trial "of certain 
fmatters affecting agriculturists. In the United Provinces, there 
is a special Act, called the Bundelkhand Encumbered Estate Act/ 
which provides special machinery for the settlement oi claims 
against agricultural debtors in that part of the province. I 
believe, similar instances could be quoted from other parts of 
'India. All such suits would be beyond the cognizance of ordinary 
-civil courts, Confining ourselves, therefore, to suits which are not 
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barred out either by an express enactment or by implication from 
the jurisdiction of the ordinary civil courts, the variety of suits 
which go to the ordinary civil courts in this country is bewilder- 
ing. I shall illustrate this from my own experience of the Pro- 
vince with which I am most familiar. In the United Provinces, 
a very large number of suits relate to the law of mortgages. Some 
of them relate to the sale of the property mortgaged; others to 
foreclosure, and not a few to redemption of mortgages. There 
is also a very large class of suits relating to pre-emption of zamin- 
dari property. Indeed, the law with regard to pre-emption m the< 
United Provinces was, until a few years ago, considered to be in.*, 
such an uncertain condition that one could cite conflicting decU 
sions upon nearly every single point which arose under the law of 4 
pre-emption. The gravity of the situation attracted the notice 
of the late Chief Justice Sir Henry Richards, who appointed a 
special Bench consisting of himself and Mr. Justice Tudball to 
■dispose of that class of cases. The two Judges were in agreement 
with each other in regard to certain principles applicable to that 
class of cases and for several years together they used to sit 
together to dispose of hundreds of these pre-emption cases. Both the 
Judges have now left the Court, but I understand two other Judges 
who hold more or less simrrar views now constitute the Bench to 
dispose of pre-emption cases. Then there is a considerable amount 
of litigation relating to the law of easements. In addition to this 5 
there are ordinary suits under the Hindu Law raising questions 
of joint family, partition, father’s debts, Stridhan (woman’s 
estate), inheritance, adoption, Specific Belief Act, injunction, etc. 
Similar questions under the Mahomedan Law relating to divorce, 
dower, gifts, charitable endowments, very frequently arise in the 
United Provinces. Commercial litigation, too, is now springing 
up. With the development of certain industrial centres, one 
conies across not a few cases relating to partnership, accounts, 
wagering contracts or time bargains and negotiable instruments. 
"Then there is the special class of cases which is peculiar to the 
United Provinces, Bihar and Bengal, where there are great rivers. 
These are called alluvion and diluvion cases. I need not mul- 
tiply further instances. I believe more or less the same may be 
predicated of other parts of India. But, there is one statement 
which I desire to make specially with reference to the Punjab and 
the United Provinces. In the Punjab particularly there is vast* 
amount of litigation relating to custom. Questions of custom,^ 
though not to the same extent, also arise in the United Provinces 
and elsewhere. In regard to certain communities, however, in 
the United Provinces, Bihar and Bengal, and particularly in res- 
pect of big estates held by zamindars and talukdars, very intri- 
cate questions of custom involving protracted investigation are 
raised. So far as Oudh is concerned, as I said in my former note, 
the curse pL.Oudh has been and is the Oudh . Talukdaxi Act I of 
18697'Tt is an extremely obscure Act and practically every sec- 
tion of it has. formed the subject of numberless decisions. A num- 
ber of judicial officers in Oudh and a number of Their Lordships 
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of the Privy Council have time and again referred to the obscurity 
.of certain provisions of that Act. 

The outstanding fact, however, of Indian litigation outside 
the Presidency towns and certain commercial centres, such as- 
Kangoon, Karachi, Delhi and Cawnpore, is that most of the liti- 
gation relates to land. Litigation in respect of land may take 
several forms. It may involve the determination of the rights of 
the parties under their personal laws such as the Hindu Law or 
the Makomedan Law when issues relating to jointness or separate- 
ness of a family, or partition, or succession, or endowment, or 
adoption or alienation are raised; or it may relate to certain trans- 
fers such as those effected by sale, leases, mortgage, gifts or wills. 
This being the case, it is quite clear that an Indian civil suit, 
though looking on the face of it very simple, may yet be a very 
complicated one and may raise issues of a most varied character. 

Machinery . 

The machinery provided by the Government for the disposal 
of this class of litigation consists of various grades of courts. To 
take a normal Governor’s Province for the sake of illustration. 
At the top is the High Court; below the High Court are District 
Judges; then come Subordinate Judges, and last of all come the 
Munsifs. This may be said to be true of Bengal, Assam, Bihar, 
the United Provinces and Madras. In Bombay they have got no 
Munsifs; but instead of Munsifs they divide their Subordinate 
Judges into first class and second class Subordinate Judges. In 
the Punjab, the system is now being more or less brought into line 
with the system prevailing in the United Provinces just referred to. 

I am not however entering into minute details about the various 
powers of the courts in the various Provinces; but I shall take, 
as I have .already said above, a normal Governor’s Province to 
develop this point. 


High Courts . 

The High Courts consist of a Chief Justice and a certain num- 
ber of Judges. The Government of India Act provides [s, 101 (2)] 
that each High Court shall consist of a Chief Justice and as 
many other Judges as His Majesty may think fit to appoint. It 
lays down the qualifications of Judges. In order to be a Judge, 
you must be either a Barrister of five years’ standing belonging 
to the English or the Irish bar, or an Advocate of five years’ 
vstanding belonging to the Eaculty of Advocates of Scotland; or 
a member of the Indian Civil Service, of not less than ten years’ 
standing and ‘ having for at least three years served as, or exer- 
cised the powers of, a district judge;’ or ‘ a person having held 
judicial office not inferior to that of a subordinate judge of a 
small cause court, for a period of not less than five years; or a 
person having been a pleader of a high court for a period of not 
'less than ten years.’ The Statute provides that not less than one- 
third of the Judges of a High Court, including the Chief Justice 
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(but excluding the additional Judges, must be such barristers or 
advocates as aforesaid, and that not less than 
one-third must be members of the Indian 
Civil Service. In point of number the, 
Calcutta High Court* has the largest number' 
of Judges. There are — 


* 1 Chief J ustice. 

14 Judges. 

1 Additional Judge 


Chief Justice. 


Judges. Additional Judges. 


1 

1 

1 

1 

i 


6 

11 

6 

0 

6 


nil in Bombay. 

nil „ Madras. 

2 „ Allahabad. 

2 ,, Patna. 

2 ,, Lahore. 


The jurisdiction of High Courts is laid down by their Letters 
Patent. The three Presidency High Courts, and the High Court 
:at Rangoon, have got original jurisdiction. That is to say, they 
try original suits above a certain pecuniary value, the cause of 
action with regard to which ordinarily arises within the limits of 
the Presidency towns or the town of Rangoon. They have also 
appellate jurisdiction extending over the entire Presidency or the 
Province. The High Courts at Allahabad, Patna and Lahore 
have app ellatej^uri^diction , though each one of them also possesses 
-extraordinary original jurisdiction. It is in regard to certain class 
of suits that they exercise original jurisdiction (e.g., suits of matri- 
monial character between persons governed hv the Indian Divorce"*. 
Act, or suits relating to probate and administration). The Bombay 
High Court, under a special Act, exercises jurisdiction over Parsi di- 
vorces, though it would be more accurate to say that the Judges 
who tries Parsi divorce cases sits as special Judge. The Presidency * 
High Courts have also got admiralty jurisdiction, and I think that 
i;he Rangoon High Court, too, has got a similar jurisdiction. 


Subordinate Civil Courts . 

So far as the subordinate civil courts are concerned, they are 
under the control and superintendence of High Courts. Section 
107 of the Government of India Act provides that each of the 
High Courts has superintendence over all courts for the time being 
subject to its appellate jurisdiction, and may do any of the follow- 
ing things, that is to say: — 

(a) call for returns; 

(b) direct the transfer of any suit or appeal from any such 

court to any other court of equal or superior jurisdiction ; 

(c) make and issue general rules and prescribe forms for regu- 

lating the practice and proceedings of such courts; 

(d) prescribe forms in which books, entries and accounts 

shall be kept by the officers of any such courts; and 

■(e) settle tables of fees to be allowed to the sheriff, attorneys, 

and all clerks and officers of courts. 
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Provided tliat such rules, forms and tables shall not be incon- 
sistent with, the provisions of any (law) for the time being in 
force, and shall require the previous approval, in the case of the 
High Court at Calcutta, of the Governor-General in Council, and 
in other cases, of the local Government. 

The Letters Patent of these High Courts also give them power 
, of superintendence. At Allahabad one Judge is usually in charge 
of administrative work connected with the supervision of subordi- 
nate courts, though I believe other Judges, too, occasionally in- 
spect them. I understand that in some other courts there are com- 
mittees of Judges, hut I have no personal knowledge of the manner 
in which inspection is carried out by those courts. 

The usual mode of disposing of cases in the High Court is as 
follows: A single Judge exercises jurisdiction, the pecuniary 

limit of which varies from High Court to High Court. In some 
High Courts, for instance Allahabad, the pecuniary limit of the 
jurisdiction of a single Judge is Tts. 500. In some other courts 
J understand it goes as far a-s one thousand rupees. Under the 
l Letters Patent, provision is made for an appeal to the court against 
sthe judgment of a single Judge. The word cc judgment ” in the 
Letters Patent has been the subject of a great deal of controversy. 
(The Letters Patent appeals are heard either by a Bench of two- 
kludges as in Allahabad, Patna or Lahore, or by three Judges 
’elsewhere. This of course applies to cases disposed of by a single 
Judge in his appellate jurisdiction. In the Presidency High 
Courts appeals lie to the court from the judgment of-single Judges 
on the original side. These appeals, I understand, are usually 
disposed of in Calcutta by a- Bench consisting of three Judges. 
Similarly in the appellate High Courts where a Judge sits to dis- 
pose of a matrimonial or a probate suit, an appeal may lie to the 
court and it is disposed of by a Bench of two Judges. The rules 
of practice on this point vary from High Court to High Court. 

District Judges. 

District Judges are usually appointed from among the Indian 
Civil Service. I understand that the practice is that at an early 
stage of his career, a member of the Indian Civil Service makes 
up his mind as to whether he will continue in the Executive line 
or go to the Judicial line. It was the common belief at one time 
that the more promising and more ambitious among them used 
to prefer the Executive line. A certain number of District Judges 
are recruited by promotion from the Provincial Judicial Service. 
Tlie number of such Judges varies from province to province. 
During the last few years in some provinces a few practising 
members of the Bar have been appointed directly to district 
judgeships. 

As regards the work which these District Judges do, it must 
be borne in mind that they are also Sessions Judges and as such 
do a considerably amount of criminal sessions work and appellate 
wjgtrk. It is very seldom that a District Judge ~ tries an original 
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•civil suit. Suck original work as he does is in the nature of 
disposing of applications under the Guardian and Wards Act 
for the appointment of guardians; or the Succession Certificate, 
Act for granting certificates for the recovery of debts due to that 
estate of a deceased person; or under the Lunacy Act for appoint*! 
ing committees for lunatics; or under the Insolvency Act for dis- 
posing of insolvency applications ; or under the Probate and Admi- 
nistration Act for granting probate and letters of administration.’ 
All this is in the nature of miscellaneous civil work, and it is to m} 
mind by no means very heavy work. In addition to this, ^he 
disposes of suits relating to charitable endowments under section 
92 which sometimes imposes heavy work or suits for the removal 
of trustees under Act XX, 1863; or cases under the Land Acqui- 
sition Act when there is a dispute with regard to the amount 
awarded by a Collector for compulsory purchase of land, or when 
there is a dispute as to the division of the money between rival 
claimants. Then the District Judge is supposed to do some appel- 
late work. All appeals from munsif \s decisions in all classes p£ 
suits and civil proceedings lie, in the first instance, to the District 
•Judge. All appeals from the decrees and orders of subordinate 
judges in civil suits and proceedings the value of which exceeds 
Rs. 5,000 also lie in the first instance to the District Judge. A 
good many of the appeals from the munsif ’s judgments, where 
there is heavy criminal work to be disposed of or where perhaps 
fhe District Judge does not like civil work, are transferred to 
subordinate judges or additional judges. Appeals from the sub- 
ordinate judges, too, are not infrequently transferred to additional v 
judges. I may note here that an additional judge has under the 
law the same powers as the district judge has, except that thq 
latter has got the right of transferring cases from his court to the| 
former. The District Judge is also in many provinces the District' 
Registrar under the Registration Act. 

Subordinate Judges . 

Subordinate Judges in some provinces like the United Pro 
vinees, Bengal, Assam, Bihar, Madras and Bombay, are invari- 
ably men who were recruited originally as munsif s . from among 
the pleaders of certain standing. The rules of recruitment of the 
provincial judicial service are not uniform but the general fea- 
ture is that a recruit must have taken a law degree or passed the 
vakil’s examination and practised for about two or three years. 
Duly leoentlv I understand the rule about practice has been dis- 
pensed with, by the Allahabad High Court. In the Punjab 1 
understand there is yet a very large number of subordinate civil 
officers such as munsif s and subordinate judges who do not nossess 
any legal degrees and who do not belong to the legal profession. 
It is generally after 10 to 15 years of service as a munsif tliat an 
officer is appointed a subordinate judge, .and when once he is 
appointed a subordinate judge his jurisdiction in the provinces of 
Bengal, Assam. Bihar, the United Provinces and Madras is un- 
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limited. He can try suits of any value. The minimum value of 
a suit which should be filed before him is, ordinarily speaking,, 
above Es. 1,000. But in certain provinces munsifs either gene- 
rally or by selection have powers to try suits up to the value of 
Es. 2,000 or Es. 3,000. Appeals from the subordinate judges’ 
decisions in suits and proceedings of the value of above Es. 5,000> 
lie direct to the High Court both on facts and on law. ikppeals 
from suits and proceedings valued up to Es. 5,000 lie to District 
Judges. 

Munsifs . 

The lowest grade judicial officer in Bengal, Assam, Bihar r 
United Provinces and Madras is the munsif whose pecuniary 
jurisdiction ordinarily extends up to Es. 1,000 but in some pro- 
vinces, as already pointed out above, the jurisdiction may go up 
to Es. 3,000. I have already referred to the method of the ap- 
pointment of these munsifs. Excepting perhaps the Punjab, they 
are invariably B.A., LL.B/s, or B.A., B.L/s. In the foregoing 
paragraph I have traced the constitution and the powers of the- 
various grades of courts in some principal provinces of India. 

Quality of Judges . 

As regards the quality of judicial officers in the provinces,, 
the view that I have formed in my province and which I believe* 
is shared by lawyers is that civilian district judges are quite com- 
petent to deal with questions of fact, though in many instances- 
their knowledge of. law leases much to be desired. On the other 
hand, it is only fair to say that I have come across some of the 
civilian district judges who have shown great competence in legal 
knowledge. As regards the subordinate judges, I think that,, 
taking them as a whole, they are a very competent body of officers, 
and certainly in Bengal, Bihar, Bombay, the United Provinces 
and Madras they have reached a high standard of efficiency. One- 
difficulty about them is that they are so overworked that they 
are not able to spare time to keep abreast of the growing litera- 
ture of law. Another defect which I am bound to point out is- 
that they are in many cases inclined to take a very technical view 
of things. This may be accounted for by two or three reasons. 
In the first place, it is a matter of common knowledge that in 
the subordinate courts in India, the tyranny of case law is supreme 
and not much discrimination is shown in the application of case 
law. In the second place, the average legal practitioner in the 
subordinate courts who has got to conduct and argue a case before 
the subordinate judge is himself a very technical person. He is 
not disposed to take a broad view of things and so far from 
relying on broad principles, he is disposed to take a very narrow 
view of facts and the law, and thus creates an atmosphere of 
narrowness about our judiciary. It seems to me that one of the* 
baneful consequences of codification in India has been to subor- 
dinate the spirit to the letter of the law, and nowhere more than 
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in matters of procedure one sees the manifestation of this spirit of 
narrowness. It is true that in some early decisions the Privy 
Council observed that the courts in India should constantly bear 
in mind that by their very constitution they were expected to 
■decide according to equity and good conscience and that it was 
the substance and merits of the case and not the form which should 
always be borne in mind (see for instance VI. M. I. A. pp. 410- 
411). But actual experience has convinced me that nowhere more 
than in the application of the principle of equity and good con- 
science do our subordinate courts and the Mofussil Bar fail. In 
one well-known case Lord Penzance (L. R. 4 Appeal Cases, p. 525) 
'observed as follows : — 

Procedure is but the machinery of the law after all — the 
channel and means whereby law is administered and 
justice reached. It strangely departs from its proper 
office when, in place of facilitating, it is permitted to 
obstruct and even fco extinguish the legal rights, and is 
thus made to govern where it ought to subserve.” 

I am afraid these wholesome principles are very often forgotten : 
the result is not very creditable to the administration of justice in 
•certain class of cases. The same remarks apply more or less to 
the munsifs. 

Probity of Provincial Judicial Service . 

. I have been assured by men who know it that the provincial 
judicial service in Bengal, Assam, Bihar and Madras is absolutely 
clean. There have unfortunately been some cases of corruption 
in the United Provinces, but Sir Grimwood Mears? the Chief 
Justice, has taken strong action, which has brought about the dis- 
missal of some of the judicial officers. As regards the Punjab I 
shave no direct knowledge, but I am bound to say that I have not 
heard very creditable accounts of the subordinate judiciary in the 
Punjab. 

Procedure. 

Our law of procedure is contained in the Code of Civil Proce- 
dure, which was passed in 1908. The first attempt at codification 
was made in 1859 when a rudimentary Civil Procedure Code was 
passed. The second attempt was made in 1877 ; and the third 
-attempt was made in 1882. The present Code is modelled more or 
less on the English procedure. There are 158 sections in the Code 
itself and there are schedules attached to it containing various 
■orders and rules. One of the leading features of the new Code is 
that it provides that nothing in this Code shall be deemed to limit 
or otherwise affect the inherent power of a court to make such orders 
as may be necessary for the ends of justice or to prevent abuse of 
the process of the court. This, to my mind, is a very salutary sec- 
tion and if used properly and with discretion should enable subordi- 
nate courts to put down many of the abuses of the process of the 
court for which there is no express provision elsewhere in the 
Code. I have, however, found much reluctance on the part of 
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courts to make use of this power. It may be due to the fact — and' 
that has been put to me by some subordinate judges — that they do 
not feel sure whether the exercise of this power by them under this 
section would be supported by High Courts. I am myself inclined 
to think that by habit and training they have been so much accus- 
tomed to follow the letter of the law that they feel either nervous or 
unwilling to take any strong action, w r ith a view’ to put down abuse 
of the process of the court. Another important feature of the 
present Code is that Part X of the Code of Civil Procedure gives 
the High Court power to make rules regulating their own procedure 
and the procedure of civil courts subject to their superintendence 
and also the power to annul, alter or add to all or any of the rules 
in the first schedule [vide section 122). There is provision for a 
rule committee and section 128 tabulates the matters for which 
provision may be made by rules. High Courts had laid down rules 
for the guidance of subordinate courts even before the present Act 
came into force, but I am bound to point out that many of those 
rules related to matters of detail more or less of an administrative 
character. I have noticed some reluctance on the part of High 
Courts to take full advantage of the power which this part of the 
Code of Civil Procedure gives to them. I personally think that a 
good deal of the abuse of the present system of work in the sub- 
ordinate courts could be effectively checked if we could persuade the 
High Courts to avail themselves of the power given to them under 
this chapter. I may point out that only last year it was brought 
to my notice that no rule committee had been appointed by the 
Calcutta High Court although the Act has been in existence for sa 
many years. 


Some of the abuses. 

The very first abuse to which I shall invite attention is the 
extraordinary delay which takes place in the service of process. 
Service is effected through process-servers who are peons getting very 
small and paltry salaries, and it is notorious that you cannot get a 
| process served without bribing the subordinate staff and the process 
f server. It is equally notorious that if the person on whom the 
process has to he served wants to avoid or evade the service of pro- 
cess, he can do so easily by bribing the process-server and getting 
him to give a false return. A considerable amount of delay no 
doubt takes place also because of transport difficulties in the in- 
terior. The territorial jurisdiction of the Civil Courts is in some 
provinces, and particularly in some districts, very large, and it is 
not ^always very easy, even with the most honest process-serving 
staff, to get processes served with promptitude. I have heard it 
suggested that courts of law should make greater use of postal 
service. How far this can be effected is a question ■which must be 
examined in conjunction with the postal authorities. Again, it 
must he borne in mind that the array of parties to suits in India 
* s y e 2J often amazingly large. So many interests are involved and’ 
^ so many transfers take place with regard to the same property that 
very often we find a very large number of defendants impleaded to 
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suits. When I left the profession, I had a case pending in which 1 
over 1,200 persons were defendants and it was extremely difficult 
to get on to a hearing because of the difficulties which arose with 
regard to service on the original defendants or the representatives- 
of those who died after the institution of the suit. We have got in 
the Code of Civil Procedure a rule to the following effect (Order I, 

“Where there are numerous persons having the same interest 
in one suit, one' or more of such persons may, with the 
permission of the Court, sue or be sued, or may defend, 
in such suit, on behalf of or for the benefit of all per- 
sons so interested. But the Court shall in such case 
give, at the plaintiff's expense, notice of the institution 
of the suit to all such persons either by personal service 
or, where from the number of persons or any other cause- 
such service is not reasonably practicable, by public 
advertisement, as the court in each case may direct." 

The expression “ same interest " has formed the subject of many 
judicial decisions. In a decision in England^ 
p. 1 at pages. 111 the case °± lfuke of Bedford versus Ellis.. 

Lord Macnaghten is reported to bave ob- 
served as follows: — 

“ Given a common interest and a common grievance, a re- 
presentative suit was in order if the relief sought was 
in its nature beneficial to all whom the complainant 
proposed to represent." 

The Madras High Court have recently held that the disciples of 
a Mutt have sufficient interest within the meaning of this rule to- 
maintain a representative suit, to declare an alienation made by 
the Mahant invalid and have the property alienated handed over 
to the Mahant (I. L. R. 41, Mad. 124). This, however, will apply 
only to suits in which there is multiplicity of plaintiffs, but I do- 
not think that it is easy enough to deal with cases where there is 
multiplicity of defendants. One very common class of cases in 
India is where a qualified owner such as a Hindu widow makes- 
alienation of different fractions of the same property to a number 
of persons who in their turn transfer the same property to various- 
other persons, and a suit is brought by a reversioner on the death 
of the widow, to set aside those alienations. It is, to my mind,, 
difficult to say, having regard to the doctrine of legal necessity, thak 
the interest of one defendant is necessarily the same as that of the- 
other defendants. I have mentioned this only to show that in my 
opinion the law requires to be revised, and there seems to me to- 
be some necessity for making provision for extending the scope of 
representative suits, subject to certain safeguards in our Code. 

Another serious difficulty which is responsible for unnecessary 
waste of time, especially in subordinate courts, is that, in spite of 
ihe fact that an educated Bar has now come into existence and the- 
Code of Civil Procedure now makes special provision for precision- 
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and definiteness in pleadings, courts of law are generally too indul- 
gent in the matter of pleadings. In the early days of British rule 
the Privy Council observed in a number of cases that pleadings 
should not be strictly construed in. India. I think there was good 
reason for that, because at that time a trained Bar did not exist in 
the Mofussil; but that reason has ceased to exist, and I see no 
reason why stress should not be laid by courts of law upon pleadings 
being drawn up with precision and accuracy, and why parties 
■should be allowed to travel beyond their pleadings during the trial. 

Apart from this difficulty about pleadings, .there is another 
omission of which the subordinate courts in the Province of Agra, 
with which I am familiar, are almost invariably guilty. They very 
seldom follow the Code of Civil Procedure in the matter of the 
opening of a case. They have inherited the notion from olden 
times that it is a waste of time to have a case opened by Counsel. 
The result of this is that it is very seldom that one conies across a 
trial Judge, who during the trial of the case knows precisely what 
the points at issue are and who can give decision on the spot as to 
whether a particular evidence sought to he introduced in the case 
is or is not relevant. I have come across a number of subordinate 
judges w T ho are in the habit of disposing of questions of relevancy 
or admissibility raised during the trial by the convenient formula 
“ admitted subject to objections at the hearing. ” On various 
occasions strong objection has been taken by the High Court to this 
■slovenly practice; hut I am afraid it has had little effect. Indeed 
matters have come to such a pass that documentary evidence which 
is produced by ihe parties in the case is sometimes ‘ exhibited J 
•after the oral evidence is over and after parties have argued out 
their case. If subordinate judges are unable to put down this irre- 
gularity on the part of pleaders who ordinarily practise before 
them, I am afraid they are equally unable to deal with senior Coun- 
sel who in big cases are taken down before them from the High 
'Court. Another important feature of Indian litigation which re- 
quires to he carefully borne in mind is the inveterate habit of liti- 
gants and pleaders to seek adjournments. In some cases undoubt- 
edly adjournments may he justified hut in the vast majority of 
cases an application for an adjournment is made in order to gain 
lime. The usual grounds on wdiich an adjournment is applied for 
Is that summonses have not been served on certain witnesses or that 
-some commissions issued by the court for the examination of cer- 
tain witnesses outside the jurisdiction of the court have not been 
returned. Some subordinate judges no doubt show strength in 
dealing with such applications for adjournments, but I should think 
a good many of them are a little too indulgent. I think our law 
requires to be stiffened iu inspect of this matter and there should he 
a clear provision that within a certain time which may he necessary 
for the preparation of the case, the parties must get ready and when 
i once the case is put on board, it should not be adjourned except 
| for very strong and cogent reasons and the trial should proceed 
- de die in diem until it is closed. 
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As I pointed out in my previous note a great deal of delay takes 
place when accounts are referred to a commissioner. In many 
commercial and mortgage transactions in this country and also in 
many suits relating to land (e,g., relating to the partition of a joint 
family estate or adoption) the best evidence is furnished by -written 
accounts. There is nothing more common than the tendering of a 
large number of boobs in such cases. I think this lends itself very 
easily to gross abuses. This part of our law seems to me also to- 
require revision. 

I also suggested in my former note that it is also a question for 
consideration whether the provisions of Order 37 of the Code of 
Civil Procedure, which prescribe summary procedure for cases, 
relating to negotiable instruments more or less in accordance with 
English practice, should not be extended to subordinate courts. As 
the law stands at present it applies only to the High Courts of 
Calcutta, Madras and Bombay, to the Chief Court of Lower Burma 
and the court of the Judicial Commissioner of Sind. I think the 
time has come when it should be extended to important towns in 
every province. Eor instance in the United Provinces I would 
extend Order 37 to places like Cawnpore, Aligarh, Benares, Luck- 
now, Meerut and Moradabad. And here I may point out that in 
certain parts of India, wdiere at one time commercial cases were 
practically unknown, a good deal of commercial litigation is 
springing up. In the United Provinces in my own time commer- 
cial litigation in certain centres has considerably increased. I 
consider it is unfortunate that these cases should be tried by sub- 
ordinate judges who have had no training in commercial law. The 
result is that these cases are tried with the elaboration with which 
land suits are tried. It will probably be for local Governments to 
consider whether they should not employ trained commercial judges 
at such centres. I think if local Governments could be persuaded to 
send one or two subordinate judges on deputation to England for a 
short time to watch the practice and procedure of commercial courts, 
they should be able to deal with this class of litigation better. 

1 have very often heard it said that our Indian Code is far too 
indulgent in the matter of appeals and that cases are prolonged by 
reason of appeals, filed from interlocutory orders, not with the ob- 
ject of getting a decision of any interlocutory order which matters 
but with the object of indirectly securing the postponement of the 
trial of the case. I confess that I have come across this sort of 
abuse. On the other hand, it seems to me that any drastic changes- 
in the matter of appeals in this country are bound to provoke a 
great deal of resentment. When there is a first appeal filed, it is- 
open to the appellant to challenge the findings of the court from 
whose decision the appeal is filed both on facts and on law. But it 
is not so in the case of second appeals. A second appeal can only 
lie on the grounds mentioned in section 100 of the Code of Civil 
Procedure; (1) that the decision of the court below is contrary to 
law or to some usage having the force of law ; (2) that the decision 
has failed to determine some material issue of law or usage havings 



tlie force of law; and (3) that a substantial error or defect in the 
■procedure provided by this Code or by any other law for the 
dime being in force may possibly have produced error or defect 
dn the decision of the case upon the merits, I cannot say that the 
High Courts are very indulgent in the matter of admission of second 
.appeals. At the same time it seems to me that in some courts not 
much responsibility is laid upon counsel or pleaders filing such 
.appeals, I believe the Calcutta High Court require a certificate 
from the pleader filing an appeal that the point which he has raised 
in the case does genuinely arise in it. That is not the practice in 
Allahabad. I think some such practice should be uniformly 
.adopted. I confess that I am not in favour of a certificate being 
granted by the subordinate courts for the purposes of an appeal. 
It is also a question for consideration as to whether the right of 
.appeal in regard to certain orders (and I use the word “ orders 77 in 
the sense in which it is used in India) should not he refused. In 
this connection I would draw particular attention to section 104 
and Order 43, rule 1 of the Code of Civil Procedure. It is possible 
that upon a careful examination of these two provisions it may seem 
necessary to cut down a few clauses and substitute a few others for 
the purposes of an appeal. I do not think that it is necessary for 
-me in this note to go into those details. 

I have hitherto refrained from taking up two big questions which 
relate to the execution of decrees; and to local, tribal or family 
^customs. I shall first take up the Execution of Decrees. So far as 
our law relating to execution of decrees is concerned, it is contained 
in Order 21 of the Code of Civil Procedure. It consists of 103 rules. 
Decrees in India for the purposes of execution may roughly be 
.said to be divided into the following classes : — 

(1) money decrees, 

(2) mortgage decrees, 

(3) partition decrees, 

(4) declaratory decrees, 

(5) decrees for specific performance, 

(6) mandatory decrees, for instance, decrees which require 

something to be done or not to be done, 

(7) decrees requiring personal obedience. 

I do not think that this is an exhaustive description of decrees. 
It is specially when a decree has to be executed against certain im- 
movable property that trouble arises. Here, it must be borne in 
mind that there is no such thing as registration of title in this 
country. So far as zamindari property is concerned, there are cer- 
tain entries in the revenue papers hut these entries are only prinna 
Jacie evidence of the title and they are always open to challenge; 
nor is there always any certainty about the extent or the boundaries 
'of every property. The system is further complicated in the case 
of Hindus by the law relating to joint Hindu family. The fact 
that a certain person’s name happens to stand against a certain pro- 
perty in the revenue papers does not preclude the possibility of 
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tliere being other co-proprietors who are joint with him. Th» 
name of a person may be regarded m revenue papers as the head 
or manager of a joint family without any description to that effect, 
and if the decree happens to be only against that particular indivi- 
dual and the decree-holder seeks to attach that property the other 
co-partners then challenge the validity of that decree on various 
grounds open to them under the Hindu law. Similarly, it very fre- 
quently happens that the name of a Hindu widow is entered in the 
revenue papers, and when a decree-holder seeks to execute the decree 
against that property, other people come forward and urge that the 
widow’s name was entered only for what is technically known as con- 
solation. I could illustrate the same sort of difficulty with reference 
to Mahomedan law. I am not overlooking the element of 
corruption which prevails more or less among the subordinate staff 
who are in charge of the execution of decrees. Even though we 
might take some steps to eliminate that element, it seems to me that 
the whole system of execution of decrees is so closely hound up with 
the personal laws of Hindus and Mahomedans that unless some 
strong steps are taken to remedy some of the outstanding defects of 
those laws, I think a mere revision of this chapter will not lead to 
any abiding results. 

In regard to matters of procedure connected with the execution 
of decrees, I would particularly draw attention to a few matters 
which seem to me to call for consideration. It seems to me that 
the third party procedure calls for some simplification. Objections 
are filed by the third party under Order 21, rule 58, and the deci- 
sion on these objections is almost invariably followed by a regular 
suit. This seems to me to require some consideration. Then again 
a greater degree of precision should he insisted upon in regard to 
the contents of proclamations issued for the sale. For, it seems to 
me that a large number of applications which are filed in civil courts 
to set aside sales held in the execution of decrees are based on the 
ground of irregularity or illegality, and they might be stopped if 
more care was taken at the initial stages. This would entail an 
examination of rules 64, T2, 82, 83 to rule 93. 

The system of granting certificates to purchasers also calls for 
revision. A great deal of trouble arises from the slovenly manner 
in which sale certificates are drawn np and questions are frequently 
raised as to the extent of transfer effected by a sale certificate. 

The one outstanding feature of the law of execution in India is 
the leisurely manner in which a decree may he executed. Article 
182 of the Jjaw of Limitation provides for the execution of a decree 
or order of a civil court ; the period of limitation prescribed for 
the execution of a simple decree is three years or where a certified 
copy or decree has been registered, six years. I confess that this 
looks very simple, but when the third column of the schedule is 
borne in mind, then it will appear what a complicated system we 
have provided. It will probably interest His Excellency to know 
that on this seemingly innocuous provision the rulings of the various 
High Courts as summarised in the latest edition of Hustomji’s Law 

B 
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oi Limitation cover something like 75 closely printed pages. 1 
liave always felt tliat these provisions are a standing temptation to 
dishonest decree-holders and dishonest judgment-dehtors to trouble, 
annoy and cheat each other and to prolong execution at their will 
and pleasure by taking shelter behind a thousand and one pleas 
which legal technicalities can raise. To discuss each one ol the 
clauses separately seems to me to he out of question in this note. 
But what I would urge is that we should make a clean sweep of ali 
these stages and definitely fix a time limit within which a decree* 
must be executed, making provision only for extension of time in 
the discretion of the Judge when it is established to his satisfaction 
that the execution of a decree could not be had owing to the fraud 
of the judgment-debtor or the negligence ot the executing staff. 

In order to put down obstruction on the part of obstinate and 
dishonest judgment-debtors perhaps it may be necessary for us to 
devise some effective system of equitable execution by taking over 
the property in the custody of the court by the appointment of a 
receiver or some other officer charged with the duty of administer- 
ing the judgment-debtor’s estate and satisfying the claims of the 
decree-holder. No doubt, there are provisions for the appointment 
of receivers in the Code of Civil Procedure ; but it seems to me that 
there is room for their revision and the extension of their scope. 
These are purely tentative suggestions which. I have made and 
which I have no doubt will be carefully considered and examined 
later on. 

1 may here state that so far as partition decrees relating to 
zamindari property are concerned the actual partition is effected not 
by the civil courts but by the revenue courts. This is probably due 
to the fact that the revenue courts have more direct and intimate 
knowledge of the zamindari property and they can also more effec- 
tively safeguard the interest of the Government in regard to the 
collection of revenues. This procedure involves considerable delay. 

I have referred above to the difficulty which arises in Indian 
litigation by reason of our customary law. These mostly arise in 
cases of inheritance or succession or adoption under the Hindu 
Law. For instance, in some cases of succession it is pleaded that 
daughters are excluded by custom from inheritance. In others, it 
is pleaded that the estate in question is by customs heritable by the 
rule of primogeniture. The latter class of custom is very frequently 
set up in Oudh, Bihar and Bengal. It is in this class of cases that 
not only a mass of documentary evidence is tendered but a very 
large number of witnesses over a large area, sometimes over several 
provinces, are examined on commission. These cases take extra- 
ordinarily long time. I understand that an attempt was made some 
years ago in the Punjab to codify the law relating to custom. Great 
difficulties were then felt in achieving satisfactory results, but if 
seems to be that the position in the Punjab is very peculiar. There 
we have got to deal with small agricultural communities and both 
Hindus. and Mahomedans are affected by their local tribal customs. 
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United Provinces and Madras should not be so difficult or so stupen- 
dous. I have in view big* zandnduris and talukdaris which very 
frequently form the subject of litigation in various provinces. It 
should not, to my mind, be difficult to make an investigation about 
the titles of these big estates and the rule of custom applicable to 
them and then to introduce legislation in the provincial councils. 
This of course is a matter for provincial governments. Legislation of 
this kind has for long been suggested in some of the provinces but 
no serious attempt has so far been made. I believe Sir Bhashyam 
Aiyangar, one of the foremost lawyers and judges of his day, was 
responsible for a Bill relating to impartible estates in Madras. Per- 
haps the better course would be to suggest to the local Govern- 
ments to appoint committees to explore the possibilities of such a 
legislation with regard to big estates within their jurisdiction. 

I shall now summarise the suggestions that I have to submit on 
the whole question : — 

(1) In my opinion, it is necessary that the inspection of the 
subordinate courts by the High Court should be carried on more 
vigorously and more regularly. This may in some High Courts 
involve the appointment of additional judges, but in my opinion the 
appointment of one additional judge to each High Court, whose 
business it will be to be constantly inspecting the working of the 
subordinate courts, will not be a waste of money. 

(2) We must seek the co-operation of the High Courts and invite 
their attention to the desirability of using their powers under the 
Code of Civil Procedure for revising their rules for the guidance of 
the subordinate courts, with a view to putting down the abuse of 
legal process. 

(3) In my opinion, the Code of Civil Procedure and the Law of 
Limitation should be carefully revised so as to secure expedition of 
work and the putting down of frivolous litigation and obstructive 
and dilatory proceedings. 

(4) It is of the utmost importance that we should insist on a 
higher standard of probity among the subordinate staff attached to 
the courts, particularly those who are charged with the execution 
of decrees. In my opinion, the subordinate staff is not adequately 
paid and there are temptations in their way to which they easily 
succumb. This will no doubt involve the local Governments in 
further expenditure, hut I think it is inevitable if we desire to 
secure efficiency, honesty and expedition. 

(5) So far as commercial cases are concerned, I think we must 
strengthen the commercial courts by appointing trained judges and 
we must also simplify the procedure for the trial of commercial 
cases. As regards the training of these judges, in the mofussil, I 
would suggest that the experiment of sending a few selected sub- 
ordinate judges or district judges to England for receiving their 
training in commercial law and practice should he commended to 
the notice of local Governments. 
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(6) It should be seriously considered (and I referred to this in 
my previous note) as to whether we should not pass legislation 
against champerty. In India we have too long allowed the law 
as laid down by the Privy Council in different conditions to obtain 
among the people of this country who have more or less outgrown 
those conditions. 

(7) We must explore the possibility either of securing more* 
satisfactory entries in revenue papers or stiffening our law of evi- 
dence as to the presumption arising from such entries. 

(8) I think it would be necessary to stiffen our law of registra- 
tion also. There is not to my mind sufficient solemnity attached 
to a registered instrument in India and parties may go easily be- 
hind registered instruments. 

(9) Legislation with regard to dishonest pleas which are open 
to parties under the Hindu or the Mahomedan law might -well be 
taken in hand. This will no doubt provoke criticism about inter- 
ference with the personal laws of the Hindus and Mahomedans, but 
L think that upon a dispassionate view, it will be found that it does 
not involve any interference with religion at all. In this connec- 
tion I would suggest the desirability of considering whether we 
should not have legislation in this country on the lines of the Eng- 
lish Vexatious Suits Act. 

(10) In regard to big estates, I feel very strongly that the time 
has come when provincial Governments should be invited to under- 
take legislation on the lines suggested above. 



CHAPTER 1. 


Number of suits before tiLe Civil Courts in India, 
Causes of delay in disposal of uncontested suits. 
Suggested remedies. 

1. In the year 1922, tliere were just over two and a half million 
original civil suits for trial in the regular courts of India. This 
figure does not include suits decided by village and panehayat 
courts, nor does it include suits tried under the Rent Laws except 
in the courts in Bengal, a part of Assam, Bihar, and the Central 
Provinces. Rent suits are not, however, tried by the civil courts 
in Chota Nagpur and Orissa and certain backward tracts in 
Bengal and Assam. The actual number of suits of a civil nature 
which came up for decision was considerably greater. About 
198,000 suits were tried by village and panehayat courts, and about 
755,500 were tried by special revenue courts in other parts of India 
in that year. Out of the suits for decision before the regular civil 
courts just over two millions were decided, leaving something over 
half a million undecided. The following table gives particulars : — 

Table showing the number of suits wider ordinary and, small cause 
court procedure before the civil courts in 1922 , with numbers 
decided and pending at the close of the year. These figures do 
not include suits before village and -panehayat courts, and 
include suits under Local Rent Acts only in Bengal, Assam 
and Bihar and the Central Provinces. 


Province. 

Number 
of suits 
before the 
courts. 

Number 

decided. 

Number 
of suits 
pending at 
end of 1922. 

Percentage 
of arrears 
to total 
number of 
suits. 

Bengal .... 

845,032 

658,728 

186,304 

22*04 

Assam . . • 

48,523 

38,159 

10,364 

21*35 

Bihar and Orissa . 

240,973 

165,442 

75,531 

31-34 

Madras .... 

414,294 

328,545 

85,749 

20-69 

<€oorg ..... 

3,357 

2,797 

560 

16*68 

Bombay * 

221,274 

155,120 

66,154 

29*89 

'Sind , 

36,933 

27,597 

9,336 

25*27 

Agra ..... 

188,459 

160,894 

27,565 

14*62 

‘Oudh 

81,980 

70,689 

11,291 

13*77 

Punjab .... 

247,998 

190,187 

57,811 

23*31 

Delhi ..... 

11,604 

8,708 

2,896 

24*92 

North-West Frontier Province j 

32,023 

27,591 

4,432 

13-84 

Burma .... 

77,439 

68,832 

8,607 

11*11 

Central Provinces and Berar . 

157,163 

125,056 

32,107 

{ 

23 43 

Total 

2,607,052 

2,028,345 j 

578,707 

22*19 


c 




The figure of the total arrears is not of great assistance towards* 
understanding the state of delays. To realise the position of liti- 
gants, it is necessary first to divide these decisions into two classes 
—suits decided (a) without contest and ( b ) after contest. The 
following table shows the figures : — • 

Table showing number of suits ■ under ordinary and small cause 
court procedure decided, in 1022 by regular courts (excluding 
village and panchayai courts) (a) without contest , ( b ) after 
contest , with the percentages that the number of suits decided 
after contest bear to the total number of decisions. 


1 

2 

3 

4 

5 

Province. 

(a) 

Number 
of suits 
decided 
without 
contest. 

(A) 

Number 
of suits 
decided 
after 
contest. 

Total 
number of 
decisions. 

Percentage 
of decisions 
in contested 
suits to total 
decisions 
(col. 3 to 
col. 4). 

Bengal .... 

581, 4SS 

77,240 

658,728 

11*72 

Assam .... 

32,789 

5.370 

38,159 

14*07 

Bihar and Orissa , 

130,102 

29,340 

165,442 

17-67 

Madras .... 

219,727 

103,818 

328,545 

33*12 

Ooorg ..... 

2,236 

563 

2,797 

20*05 

Bombay .... 

98,322 

56,798 

155,120 

36-61 

Sind 

23,748 

3,849 

27,597 

13*94 

Agra ..... 

121,635 

39,259 j 

160,894 

24*40 

Oudh 

52,826 

17,863 

70,689 

25*23 

Pinrab .... 

135,267 

54,920 

190,187 

28*87 

Delhi 

3,369 

5,339 

8,703 | 

61*31 

North-West Frontier Province. 

15,055 

12,536 

27,591 

45*43 

Burma .... 

51,719 

17,113 

68,832 

24*84 

Central Provinces and Berar . 

97,738 

27,318 

125,056 ' 

21*84 

Total 

1,572,021 

456,324 

2,028,345 

22*44 

! 


It will be seen from it that nearly four out of five of the suits 
decided were uncontested. 


2. The first object to be attained in respect of all suits is to bring 
tlre parties before the court as soon as possible, or to give them an 
opportunity so to appear. When the parties have been given a full 
opportunity of appearing before the court, uncontested suits should’ 
— and in most cases can — be decided forthwith without a single- 
adjournment. The parties are not brought before the courts as- 
soon as possible, and uncontested suits are not always decided forth- 
with. The delay in deciding iincontested suits is very remarkable in 
some courts. In most provinces the disposal of uncontested work is- 
capable of considerable improvement. 

3. The word “ uncontested ” requires explanation. It does- 
not hear the same meaning in the annual reports from all parts of 



India. In some provinces a suit is classified as uncontested if there 
has been no contest at any stage ; in other provinces a suit is classi- • 
fied as uncontested, if the contest is withdrawn at any period. For 
example, a suit in which there has been keen contest, and which 
has terminated in a compromise or a. withdrawal after a trial of 
over two years, would be classed in the former provinces as contested 
and in the latter as uncontested. Where only those suits are classi- 
fied as contested which have terminated in contest, the figures of 
uncontested suits are increased, and the duration becomes greater. 

4. The duration of either contested or uncontested suits as 
recorded in the reports is not instructive. ISTo comparison can be 
made effectively between the figures of duration, since they are - 
prepared in a different manner in different provinces. In some * 
provinces the practice is to calculate the duration from the date of 
institution to the date of decision, and in other provinces duration is 
calculated from the date on which a suit returns for re-hearing to 
the date of decision. In the first named provinces, if a suit is 
decided after three years, then goes on appeal to a higher court, is 
returned for re-hearing after three years more have elapsed, and 
decided finally six months afterwards, the duration is calculated as 
six years and six months. In the second named provinces the dura- 
tion is calculated as six months only. Instances are rare in which 
this want of uniformity can affect uncontested cases, but there will 
he a few. For example a suit may he dismissed for default, and 
decided on admission after restoration. Some provinces would 
record the duration from the date of original institution and others 
from the date of restoration. 

5. We consider the following causes responsible for the avoidable 
delays in the disposal of uncontested suits. 

Under the rules framed according to the provisions of the Code 
of Civil Procedure all suits commence with the presentation of a 
plaint. A copy of this plaint (or a concise statement) and a sum- 
mons to appear on a certain date in person or by a pleader are sent 
for personal service on the defendant or defendants, usually by the 
hand of a paid process-server. Service through an agent may he 
accepted, and the rules permit substituted service (hv proclamation, 
or advertisement in a newspaper, or in any other manner) in special 
circumstances, when it has been found impossible to effect services 
personally or through an agent. In no part of India is service 
effected as speedily as it should be. 

6. There is usually delay before the process fees are deposited and 
the copy of the plaint or concise statement which is to he served on 
the defendant is filed. Time is lost in issuing summonses. > 
Nowhere is the machinery so efficient, as to ensure that the summons; 
will he made over to the process-server on the date that the process j 
fees are paid. The time lost here is, however, a matter of days 
rather than of weeks. Once the process is handed over, othei cause 
of delay come into being. 

7. In some provinces the process-server . waits until the party 
•desiring service provides a person to identify the party on whom 

j c 2 
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the process lias to be served. In all provinces ilie process-server is 
inclined 1o dawdle over his duty, and does not return the process 
as expeditiously as lie might. The next cause of delay is more 
serious. Frequently the party on whom the summons is to he ser- 
ved makes every attempt to evade service. The news that a process- 
server is in the neighbourhood spreads rapidly either in town or 
country, and more often than not the name of the recipient is- 
bruited abroad as soon as the process-server is observed in the 
neighbourhood. So the party on whom the summons is intended 
to he served has a good chance of knowing, before the process-server 
arrives, that a summons is near. If he wishes to evade personal 
service, he can slip out of the way, and his neighbours can fre- 
quently be trusted to display a blank ignorance of his residence or 
, even of his existence. Disinclination to accept service is not con- 
fined to India. An equal disinclination is manifested frequently in 
1 England, or anywhere else in the world. But the difficulty is 
’ accentuated in India by the following facts. In England a lawyer’s 
clerk or a county court officer can be trusted to* use his best intelli- 
gence to circumvent the person who seeks to evade service. In 
India a process-server will, unless under effective supervision — 
such supervision does not usually exist — take no interest in the 
matter. He will at the best make some show of endeavouring to- 
effect service, and after a minimum effort will proceed to his next 
destination. Further, it is not unknown, even when the process- 
server has come face to face with the recipient, for the recipient to 
* persuade him to accept a gratification and report non-service. Thus 
in many instances the process is returned as unserved, where by the- 
exercise of reasonable diligence and with honesty it should have- 
been served personally. 

8. Another cause of delay is to he found in the disinclination 
of certain presiding officers to certify service as sufficient when it 
is made in any manner except by actual personal service. The 
rules lay down that, where it is practicable, service shall be made 
on a defendant in person, unless he has an agent empowered to. 
accept service, in which case service on such agent shall be sufficient.. 
The rules continue , how r ever, that where the defendant cannot: 
be found and has no agent empowered to accept service- 
on. his behalf, service may be made on any adult male- 
member of the family of the defendant who is residing witli him. 
In many cases the courts refuse to accept service made on such adulk 
1 male member of the family. Under the rules if the defendant, or 
his agent, or such adult male refuses to sign the acknowledgment, 
or where the serving officer, after using all due and reasonable- 
diligence, cannot find the defendant or any other person on whom 
the summons can be served on his behalf, service can be made by 
affixing a copy of the summons on the outer door or some other 
conspicuous part' of the defendant’s house. In such a case, it is- 
sufficient for the serving officer to bring hack the original summons 
to the court with a report to the effect that the copy of the summons 
was affixed in this manner. In ordinary circumstances, the affixa- 
tion of a summons should be sufficient to bring to the notice of the- 



person,, whom it is desired to serve, t lie date of hearing and the 
nature of the claim against him. It is only in exceptional circum- 
stances that service effected in this manner should be regarded as 
insufficient. It is not unknown for presiding officers to refuse to 
accept such service as sufficient in any case, and their failure to 
take action upon notices served in this manner causes considerable 
delay in the disposal of all cases and particularly of uncontested 
cases. 

9. There are certain special difficulties in India which cannot he 
avoided easily. In many parts the process-servers have to proceed 
very considerable distances to the places where the service lias to- 
be effected? Means of communication are sometimes incredibly 
bad. (food railway communication is rather the exception. Roads 
may be non-existent. Forest and jungle may have to be traversed. 
Flooded rivers may have to be crossed. In the Sunderbands it may 
be necessary to serve a process in a village which can be reached 
only after nine or ten days’ journey in a boat. In Burma, parti- 
cularly in Upper Burma, hundreds of miles of desolate country may 
have to be traversed. The same difficulty as in Burma arises in 
BundJekhand in the south of the United Provinces, and in many 
other tracts. 

10. The number of yp art ies to be served in certain suits is very 
great. In India institutions are frequently postponed, till the 
period of limitation has almost expired. The result not uncom- 
monly is that one of the persons, against whom the cause of action 
originally arose, is dead, and a number of representatives have to 
be served in his place. The number of such representatives is likely 
to be considerable, when the deceased is a Hindu or a Muham- < 
madan. There are also suits where a very large number of defen- 
dants are impleaded as having a common interest in the subject 
matter. This number can be so large as to become absolutely 
unwieldy, when the subject matter is landed property. We dis- 
covered a suit in the United Provinces where there were 1 , 004 # 
defendants and a suit in the Punjab where there were 1,1111 
defendants. 

11. The provisions of Order 1, Rule 8, permit the court to issue 
notice by public advertisement in cases where a very large number 
of persons have the same interest in the suit, and where personal 
service is not reasonably practicable. The provisions of this rule 
are not always utilized in cases in which the rule is applicable. 
But this rule is frequently inapplicable (as in the cases above 
mentioned) and it becomes necessary, as the law stands, to issue 
notice for personal service on a very large number of parties. 

Suits of the latter nature are, of course, hardly likely to be other 
than contested. There are, however, many small uncontested suits 
in which it is difficult to avoid delay in giving all the parties an 
opportunity of appearing before the court. 

12. There is further always delay to be expected where a/lefen- 
dagpi.t, r ,i^ 3 minor, for there it is necessary to appoint a guardian ad- 
mem who is compel ent and ready to represent. 
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13. There are certain suits, in which, the parties to be served 
reside outside the jurisdiction of the court of trial. Notices have 
then to be sent to be served by the courts, in whose jurisdiction 
these parties reside, and much delay is caused by the lack of energy 
displayed too frequently by the courts entrusted with the service. 
It is a regrettable fact that such foreign processes receive, more 
often than not, scant attention from tire courts entrusted with their 
service. Suggestions can be made here for improvement. Greater 
powers should be given to use the registered post for this purpose 
in British India, and more effective co-ordination should be enjoin- 
ed upon all courts concerned. The High Courts to which they are 
subordinate should supervise their work in this respect. 

14. The work in disposal of uncontested suits would improve 
appreciably if the following measures were adopted. Rules should 
be made, where they do not exist, that all necessary copies of plaints 
to be served on defendants slioxild accompany the plaint, and that 
the process fees should be paid on the date of the presentation of 
lire plaint. The rules should not permit extension of time for the 
purpose except in very unusual circumstances. A date should he 
hxed for appearance as soon as a plaint is presented and that date 
should be fixed shortly after the earliest possible date, on which 
the processes are likely to be returned by the serving officer. 

15. A new form of summons is required — at any rate in some 
provinces — in addition to the forms already in use, whereby the 
defendant would be called upon to appear merely for the purpose of 
stating whether he does or does not contest the claim, and, in event 
of contest, of receiving directions as to the date on which he has to 
file his written statement, date of trial, and other matters. It may 
be taken as a fact that (except in suits tried under the provisions of 
the Provincial Small Cause Act and rent suits in Bengal and Bihar, 
in which there may be no occasion to use such a summons) nothings 
is usually done in a contested suit on the date first fixed for* hearing. 
If the summons he a summons for disposal the parties in cases of 
contest are usually not ready. If it is a summons for settlement of 
issues, the defendant is usually not ready with his written statement. 
Thus the use of the present forms of summons effects no appreciable 
expedition in the decision of contested suits, while it causes consi- 
derable delay in the disposal of uncontested suits. The first object 

/to be attained at the first hearing should be the knowledge whether 
the suit is contested or uncontested. If it is uncontested, it should 
be decided at once. If it is contested, the delay involved in the 
issue of a notice for appearance should be very slight. It would 
} be sufficient after hearing briefly the defendant to fix a date for 
j filing. a written statement (if necessary) and insisting that on that 
|'d ate issues should be framed or the suit should be decided finally. 

16. The questions of improvement in the recruitment of p rocess - 
servers, their better supervision, the conditions regulating the effec- 
tiveness of service, and proposed alterations in methods, will he 
discussed again. This much may be said at the beginning, 
^ff^ paid a nd unedu cated., process-servers will never do really 
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^satisfactory work. Further, however much the qualifications of 
the process-servers may be improved, there will always be need for 
methodical distribution of work, intelligent filing of dates, and 
efficient supervision. Improvements in the recruitment of the pro- 
cess-servers, their discipline and supervision over them are needed 1 
all over India. In some provinces the need is greater than in others/ 

17. The mass of uncontested suits are decided, as might be 
expected, by the small cause courts and the courts of lowest 
jurisdiction. The figures in the following table show the institu- 
tions in 1922 classified by valuation: — • 

Table showing institution of suits under ordinary and small 
cause court 'procedure in 1922 in all civil courts other than 
village and panchayat courts , classified according to valuation - 


Province. 

Es. 1 — 50. 

Es. 

51—100. 

Es. 

101—500. 

Es. ! 

501—1,000. 

Over 

Es. 1,000. 

Totai . 

Bengal 

353,008 

120,339 

128,374 

15,226 

13,965 

631,002 

Assam 

18,380 

S,517 

8,425 

843 

553 

36,723 

Bihar and Orissa 

91,311 

27 551 

34,338 

5,359 

5.162 

163,723 

Madras 

86,118 

8’/05 

114,983 

15,439 

14,771 

312,716 

Coorg 

1,518 

705 

640 

52 

64 

2,979- 

Bombay . 

42,810 

32,372 

54.801 

9,988 

10,015 

149,995, 

Sind . 

10,325 

5,332 

8,098 

1,630 

1,882 

27,267 

Agra . 

41,280 

37,954 

58,571 

i 8,670 

8,640 

153,115 

Oudh 

32,954 

15,646 

14,726 

2,168 

2,409 

67,9, 3 

Punjab 

56,844 

43,646 

62,877 

14,134 

9,533 

187,' 84 

Delhi 

1,488 

1,626 

3,492 

855 

990 

' 8,451 

X.-W. P. Province 

8,693 

8,907 

8,558 

1,568 

1,574 

27,300 

Burma 

20,708 

14,693 

24.720 

3.686 

5,518 

69,325 

Central Provinces 
and Berar. 

44,337 

30,119 

41,623 

5,959 

; 5,000 

I 

1 

127,083 

Total 

809,873 

426,812 

562.226 

! 85,627 

| 80/ SI 

1.964,619 


From this table it will be seen that more than nine-tenths of the- 
suits instituted were of a value of Es. 500 and less, and that 
1,884,538 suits out of 1,964, <>19 were of a value of Es. 1,000 and 
less. The number of suits of a value over Es. 1,000 represents 
about one twenty-fifth of the total number. §uits for money and 
movables (roughly speaking) below a certain value are tried under 
the small cause court procedure by the officers who possess powers 
under the Small Cause Courts Acts, and all other suits below the 
value of one thousand vnpees are ordinarily tried, over the greater 
part of India, by judges of. the lowest jurisdiction. These judges 
are called “ Munsifs ” in most of the provinces of India. Munsifs 
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have in some places jurisdiction to try suits over tlie value of one 
thousand rupees. In the Presidency of Madras all munsits have 
powers up to three thousand rupees, and in other parts of India 
certain selected munsits have special powers, which range from as 
high as four thousand rupees in Bihar and Orissa to two thousand 
rupees in other provinces. But for the discussion of the present 
matter the existence of munsits having jurisdiction empowering 
them to try suits of a value of more than one thousand rupees may 
be disregarded. 

IS. The duties of these officers are more responsible than those 
of County Court judges in England. The following tables show 
the number of regular suits decided by small cause court judges 
(other than judges of the Presidency courts) and numsifs in Bengal 
in 1922 : — ' 


Number of regular suits decided in 1922 under the ordinary 'proce- 
dure by numsifs in Bengal with ji.gures of contest. 


3 

2 

3 

4 

Total number of 
decisions. 

Number of contested 
decisions. 

Number of uncon- 
tested decisions. 

Percentage of 
contest (percentage 
of col. 2 to col. 1.) 

457.366 

54,436 

402,930 

11 *90 


Number of regular suits decided in 1922 under the provincial Small 
Cause Courts procedure by provincial Small Cause Courts , 
Subordinate Judges , and Munsifs in Bengal with figures of 
contest . 



1 

2 

3 

4 

Name of Court. 

Total 
number 
of decisions. 

Number 
of contested 
decisions. 

Number 
of uncon- 
tested 
decisions. 

Percentage 
of contest 
(percentage 
of col. 2 to 

col. 3). 

Provincial Small Cause Courts. 

11,315 

1,249 

10,066 

11 03 

Subordinate Judges, Bengal . 

7,7S7 

1 1,090 

6,097 

14-01 

Munsifs, Bengal . 

146,324 

12,909 

133,415 

8-8 

Total 

165,426 

i 

15,248 

150,178 

9-21 


Practically one-third of the regular civil suits in India are 
instituted in this province, and we have been able to 'obtain full 
information as to the work there. In Bengal the number of munsifs 
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possessing powers over one thousand rupees is negligible. It will 
be seen that officers with small cause court powers in Bengal — for 
the most part munsifs — decided in 1922, 165,426 suits under the 
Provincial Small Cause Courts Act out of which 15,248 for less than 
one-tenth) were contested. This does not include suits decided by 
the Presidency Small Cause Court. The munsifs decided in addi- 
tion, under their ordinary powers, 457,366 regular suits of which 
54,436 (or about one in eight) were contested. They disposed of 
402,930 uncontested regular suits, and 133,415 uncontested small 
cause court suits — total 536,345 imcontested suits. Over half a 
million disposals (that is to say more than a quarter of the total 
disposals of the whole of India) were thus disposals of imcontested 
suits of under one thousand rupees in value by munsifs in Bengal 
alone. The number of suits (excluding suits tried under the small 
cause court procedure) decided by superior courts in Bengal includ- 
ing the High Court was 10,935. 

19. Expedition in effecting decision of unc ontested sui ts will be 
greatly increased, if their decision is retai ned in the hands of officer s 
whose main duties are to dispose of_l hem. It would be difficult to 
improve on the methods by which English County Courts meet their 
needs. At every important centre there is a County Court registrar 
who receives plaints, initiates proceedings, and. decides uncontested ' 
matters. Only those actions, in which the parties are in contest, 
are determined by the judges. They are determined either at the 
places where the actions have been instituted or at some convenient 
adjacent place. By the use of the circuit system the parties are : 
usually relieved from the necessity of proceeding to any great dis- 
tance from their own homes. Under the English system it has been 
found possible to provide for the needs of the public of England 
and Wales in the matter of petty litigation by the establishment 
of 461 courts, with 434 registrars, 53 circuits and only 54 judges- 
In 1922, 695,417 actions were disposed of by the registrars and 
38,438 (a little over one-twentieth of the whole) were disposed of by 
the judges. The number of actions undisposed of at the end of the 
year was 66,081. 

20. The system in India is remarkably different. The rule 
almost invariably is to give a territorial jurisdiction to each inunsif . 
whose separate office receives all plaints of the suits instituted with-J 
in that area. He decides all suits of whatever nature they may be,i 
which are within his jurisdiction and have arisen within that ter- 1 ' 
ritory. He combines the duties of a County Court registrar wit h 
thejiutieaj)f a presi ding ju dge. He disposes of all suits, uncontest- 
ed or contested. His jurisdiction is mainly in respect of suits for 
money relief, the price of goods sold and delivered, suits on 
negotiable instruments, suits for damages, suits under the local 
Rent Acts in certain places, suits for immovable property based 
on title or succession under the personal law or otherwise, suits for 
specific relief, suits on mortgages and other suits of descriptions too 
numerous to mention. In addition, he has to manage his office* 
control his clerks and menials, keep accounts, and conduct a certain 
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amount of correspondence. Up m responsible for flic examination 
5 of plaints and pleadings and for the arrangement of liis own cause 
| hst. He has many other duties. His judicial work is performed 
on the Bench. His other duties are performed in his office or at 
(his private residence. He 1ms to write judgments which in con- 
gested regular suits are lengthy and elaborate. These have gene- 
rally to he written at his residence either early in the morning 
before he comes to court, or late at night after his return. . He 
utilizes his Sundays and holidays largely for the purpose of writing 
these judgments. * In the circumstances, unless he is a man of very 
methodical habits there is certain to be avoidable wasie of time 
owing to duties overlapping. T he only relief at present given to 
these deserving officers is by the tr ansfer of suits when the cause list 
becomes unmanageable. The relief so afforded is appreciable, but 
the method does not make for expedition. The principle that the 
jurisdiction must be territorial is so strictly enforced in Bengal that, 
even where there is more than one mnnsif in the same sub-division, 
the jurisdiction of each is confined to a special area within the sub- 
division. 

21. The result in respect of the uncontested work is what might 
be expected. The munsif, overworked as he is, is inclined to leave 

\the fixing of dates for hearing to his clerks. He does not know, until 
the case is called on, whether it will be contested or uncontested. 
;An inordinately long list of cases is fixed for each day. It happens 
too often that a suit which should he decided ex parte on the first 
date on wdiich it is called is crowded out by other vcork and never 
-reached. The hearing is then adjourned by the clerk, and on the 
adjourned date the same thing happens. We have come across 
^instances where an uncontested suit has been adjourned nine times 
land decided on the tenth occasion, nine months after institution. 
In Bengal, a portion of Assam, and Bihar proper, the situation is 
further complicated by the inclusion of suits under the Bengal 
Tenancy Act as one of the staple duties of the munsif. Iti 1922 
out of 604,406, the total number of suits instituted in the courts of 
Bengal, no less than 329,446 suits were*under the local Bent Act. 
More than 328,000 of these were instituted in the munsif s 5 courts. 
The High Court with the desire of affording to landlords of agri- 
cultural land and their tenants a speedy disposal of suits under the 
Bengal Tenancy Act has laid down rules that these suits should 
take precedence over all others and that they should be decided, if 
possible, within six months of institution. In consequence the time 
of the munsifs* courts is occupied from about the beginning of May 
till October in disposing of these rent suits alone. The disposal of 
everything else suffers. If it be possible to speed up the decision 
only of uncontested rent suits in Bengal an enormous benefit will 
accrue to the litigants. 

22. In no part of India is it feasible to recommend the intro- 
duction of the English County Court system in its entirety. The 
circuit system for disposal of civil matters does not work well in 
those places in India where it has been tried. But where, as in 
Bengal, there are a sufficient number of judges of the same class 
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in one place, something* akin to the English system can be intro- 
duced with great advantage either by the creation oi a class of 
officers possessing the powers of an English County Court regis- 
trar^ or by the division of duties amongst the existing members of 
the judicial staff, or by utilizing both methods. In some import- 
ant headquarters of the district judgeships and in many outlying- 
sub-divisions in Bengal it is possible to appoint with advantage 
a registrar of subordinate judges’ courts or munsifs’ courts (or 
both combined) responsible for receiving, checking and admitting 
plain Is, issuing summonses, fixing dates of hearing, supervising 
the work of process-servers, and deciding uncontested suits on 
confession of judgment, compromise, or ex parte. It would be 
necessary to introduce the form of summons already suggested, if 
a registrar is appointed. In addition snch an officer can relieve 
the judges of certain office work and the like, supervise the copying 
department and perform other duties similar to the duties per- 
formed by the registrars in the High Courts. These duties are at 
present performed by the presiding officers themselves. 

23. Formerly, the tendency was for separation in every branch 
of judicial work. Of late years there has been amal gamation t o < 
some extent. At present, at headquarters, nearly everywhere in 
India, there are ce ntral offices for process serving and accounts, 
which do the business of courts at headquarters, anH at certain 
places there is a central copying department which arranges for the 
provision of copies of documents of all courts. Where the new 
system has been introduced the result has been invariably greater 
expedition and less expenditure. We consider, also, that, wher- 
ever possible, the work of receiving and checking plaints and issuing 
summonses should be done in one office for all courts (or at any 
rate all courts of the same class) situated in the same place, and 
that, even if a registrar be not appointed, one officer should be- 
selected to take up all the cases, arising in that locality, for the 
same class of courts, and should dispose of all the uncontested 
work, passing' on a portion of the contested work to other courts- 
and retaining the remainder in his own court. 

24. A considerable improvement in dealing with uncontested 
work, in cases in which an officer is entrusted with the disposal of 
both uncontested and contested suits, will take place if the officer- 
follows these simple rules : — 

He should fix a time, about half an hour after his arrival in 
court, when he should go through the whole list of the day, dis- 
posing of all uncontested work at once, and put ting the contested 
work on one side for d i sposal after uii ^nt&st^d^yg^ v 

plgt^d. Endeavours should he made never to . adjourn an 
uncontested suit to a date on which contested work is fixed. We 
have found instances in certain provinces, where such a system has 
been employed on the initiative of the presiding officers themselves, 
and where this has been done, there has been a marked improvement 
in disposals. 
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APPENDIX TO CHAPTER 1. 

Ex parte decrees. 

Throughout India the practice is general — indeed vve understand 
it to be uniform — of requiring a plaintiff to adduce evidence of the 
truth of his claim notwithstanding that the defendant, although 
served with a summons to appear and answer, does not appear to 
contest the claim. This is doubtless a correct practice in the 
absence of any rule or other express provision to the contrary. 
The Calcutta High Court in 1871 affirmed the necessity of this 
practice (c/., 15, W. R., 504) and has repeated this opinion in 
more recent times. Every judge in dealing with an ex parte 
case should take good care to see that the plaintiff’s case is at 
least primd facie proved.” 

By sections 96 and 100 of the Code an original or appellate 
decree may he subject to appeal notwithstanding that it was passed 
ex parte . 

Leaving on one side the special provisions of Order 37, the 
forms of summons known to the Code — whether for settlement of 
issues or for final disposal — require the defendant to be present in 
person or by proxy in open court on the day of hearing. If he 
is not present, the case is or may be dealt with in his absence by 
the presiding judge. 

2. By special rules applicable to some High Courts and Presi- 
dency Small Cause Courts defendants are required either in all cases 
or in some cases to cf appear ” in a different manner — that is, to 

enter an appearance ” by lodging a memorandum of appearance 
in the court’s office. This in some cases has to be accompanied 
by a written statement of the defence. Even so, however, and 
notwithstanding that every plaint has in India to be verified, 
judgment is not given in the absence of evidence. Thus, in the 
Calcutta High Court a case is in default of appearance set down 
$or hearing in the undefended list. In the Calcutta Small Cause 
Court there are rules which authorise what is called a default 
summons in suits for damages or for liquidated demands. This 
is used only, as we understand, for cases where the claim exceeds 
Rs. 50. The defendant is warned that if he does not duly enter 
an appearance in the office a decree may he recorded against him 
by the registrar. In practice, however, the registrar hears evidence 
and marks and files any documents tendered in support of the claim. 
Eor cases below Rs. 50 the ordinary form of summons for final 
, disposal is employed — that is, the defendant is required to appear 
before the judge in court. 

3. In England the rules of the Supreme Court distinguish 
between claims, e.y., liquidated claims which can be specially 
indorsed on the writ of summons and other claims, e.y., for 
damages which can only be the subject of a general indorsement. 
In the case of a liquidated demand, whether the writ he indorsed 
specially or otherwise the plaintiff can in default of appearance 
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enter final judgment in tlie office straight away for any sum not 
exceeding the sum indorsed on the writ. In the latter case he 
•can only sign an interlocutory judgment for damages to he assessed* 
before a Master or before the under-sheriff and a i ury Icj 
It. S. 0. 0. 13, Es. 3 and 4). ' * 

In the English County Courts there is a similar distinction 
between cases in which a plaintiff may take out a default summons 
and cases in which he may not. In fhe former case unless the 
defendant gives notice to the court by post or otherwise in writing 
of his intention to defend, the registrar may give the plaintiff 
judgment withont any further proof of the claim. A “ Default 
Summons ” has thus a specific meaning. It can he used only 
for a debt or liquidated money demand [c/., County Courts Act; 
1888, S. 86 (2)]. 

(4. There is no difficulty from' the stand point of legal principle 
in giving judgment by default once the court is satisfied with the 
proof of service of the summons or writ on the defendant. His 
absence until otherwise explained is very good proof indeed that 
he has no answer to the claim. It is almost, though not quite, 
as good as a confession of the claim. It is much more than mere 
jprimd facie proof.) We venture to point this out because certain 
witnesses before us appeared to be under the impression that to 
'give a decree “ without evidence 33 was something inherently 
indefensible. 

5. Tor the purpose of reducing, as far as may be, the work 
•to be done by the judge himself in open court, for the purpose 
also of avoiding all unnecessary work and all unnecessary expense 
to plaintiffs, it would seem desirable to separate in advance not 
only (a) contested and uncontested cases, but also ( b ) those uncon- 
tested cases which involve the hearing of evidence from those which 
do not. High Courts have to be considered here: also Presidency 
Small Cause Courts. If a registrar system such as is above suggest- 
ed can be introduced into some of our mofussil courts, there too the 
question will become specially important. The question is whether 
Indian conditions really make the decree by default 33 in the 
-strict sense inadvisable. 

6. It would seem to be as true of the Indian litigant as of any 
other that he will not permit a false claim to he decreed against 
him if he has had knowledge of the proceedings and if he has not 
been prevented from coming to court to object. There is perhaps 
in India a special factor in that a defendant with a good case is 
more exposed to the suppression of process and more liable to fail 
to get to court in time. The real safeguard against these risks, * / 
however, is a right to _set aside .the ^decre e. 

7. It would appear that the main intention in directing that evi-^ 
dence should be recorded before an ex parte decree is passed is to 
provide a safeguard for the absent defendant, but in practice the 
•recording of snch evidence does not in our opinion provide any 
-safeguard worth the name. A court is not likely in an ordinary 
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case to be in a better position to ascertain the truth or falsity 
of a claim by examining the plaintiff himself and his witnesses 
if any. If a plaintiff is sufficiently dishonest to bring a false 
claim^ he will not, as a rule, he averse to coming forward to swear 
to its truth, and it is unfortunately a matter of experience that a 
dishonest man, who is ready to bring a false claim, has no difficulty 
whatever in procuring dishonest witnesses to support it. The plain- 
tiff runs no appreciable additional risk by swearing to a false 
claim. Under the provisions of Order VI he has to verify his 
case, and he is exposed to a criminal prosecution, if he files a false 
suit knowing it to be false or if he makes a verification untrue to 
his knowledge. He does not increase his risk appreciably by com- 
ing into the witness box in an ex' parte proceeding and swearing 
falsely to the truth of his plaint. In respect of the false witnesses 
who support his claim, it is a matter of common knowledge that it 
is by no means easy to trace such witnesses after the ex parte pro- 
ceedings have been decided, or, even when it is possible to trace 
them, to bring them to account in a criminal prosecution. 

8. We consider, however, that no decree by default should in any 
case be passed unless by a special form of summons the defendant i< 
given warning to that effect. Secondly, that they should be confined 
to suits in which the claim is solely for a liquidated sum of money 
(and possibly — in Presidency Towns — for ejectment). 'Thirdly, that 
in addition to a right to have the decree set aside on the usual 
grounds (0. IX, r. 13), the court should have a discretion to set it 
aside in any case provided that there appears to be prim a facie 
evidence of a bond fide defence and that security for the claim 
be given unless the court should see fit for special reason to 
dispense with security. Fourthly, that in any cas£ the court should 
have the right to require oral evidence in support of the claim 
if for any reason it thinks fit. Fifthly, it might be provided by 
rule that on all default decrees interim interest should be given 
at 6 per cent, and that, at a like rate, interest should run on the 
decretal amount after the date of the decree. 

9. On these lines we consider that the decree by default, might 
safely be introduced into our practice. Even in ordinary provincial 
small cause courts its use would, we think, save some time and 
avoid some expense to plaintiffs. Where defendants can be required 
to give notice of appearance in the office of the court and where' 
there is a registrar or some corresponding officer it may well be 
possible to allow the plaintiff to sign judgment ” in the office as 
is done in England. In any event the plaintiff or his pleader 
might well be allowed to draw up the decree and get it passed 
and sealed by the court. 

10. Any scheme for allowing plaintiffs in suits for damages lo 
sign interlocutory judgment in default of appearance and for 
remitting the question of the amount of damages to a subordinate 
judicial officer ought in our opinion to be confined to the Original 
Side of High Courts. Ho such arrangement is likely to work with 
expedition in the mofussil. 
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CHAPTER 2. 

Contested suits before the Civil Courts. State of 
different provinces as regards amount of work 
and extent of delay. Some general causes of delay. 

1. Contested suits will now be considered. It is in their trial 
that the most serious instances of avoidable delay occur. As has 
been seen from the figures already given, contested suits are from 
•one-fourth to one-fifth of the total number. Allowing for the fact 
that many suits in which there has been contest at some stage are 
returned as uncontested, the figure may be roughly put at about 
half a million for the whole of India. The fact that a suit is 
‘classified as contested, does not signify much in itself. Unless a 
•claim is admitted and judgment confessed, or a suit withdrawn, 
compromised, or decided ex parte, it is called a contested suit. 
And further, a suit is classified in some places as contested, if there 
has been contest at any stage. 

2. The contest is often trivial. It may only be as to the rate 
•of interest, or there may be a plea for payment in instalments. It 
is in the minority of suits that the contest is severe. But there 
remains that residue. Here proceedings at the best are not as 
•expeditious as they should be, and at the worst they are dilatory to 
a degree. 

3. Before considering such causes of delay as arise during the 
handling of the suit by the presiding officer, it is necessary to 
-examine the figures of contested suits in order to ascertain the 
position of the various provinces in respect of their disposal 
What is required is an approximately correct idea as to the situa- 
tion in respect of the disposal of contested suits of value involving 
a reasonable amount of difficulty. It is possible to arrive at a 
reasonably correct estimate, but it is not possible to arrive at exact 
results on the materials before us. In some places we can ascer- 
tain with certainty the courts in which such suits are instituted. 
In other places we have not been able to obtain exact figures even 
•on that point. We have endeavoured in the course of our tour to 
obtain particulars to supplement the figures given in the annual 
returns, but have not always been able to obtain them. Where 
we have obtained them, we have used them. 

4. To secure a criterion as to serious delays it is necessary, xo 
'take a determining factor. We consider that the best determining 
•factor is the figure of regular suits pending for more than one 
.year. It may be postulated, with some confidence, that a suit 
pending for over a year is a contested suit. The exceptions are 
likely to be negligible. It may further he postulated that such 
a contested suit will not be disposed of more rapidly than previous 
contested suits were decided in tbe same class of courts in 1922. 
Further, it may be laid down that, where the figure of pending- 
suits of over one year amounts to more than one half of the deci- 
sions in 1922 of contested suits in the courts of the same jurisdic- 
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tion, tlie arrears liave become unmanageable. We have not, how- 
ever, been able to discover everywhere what are the numbers of 
suits pending over a year. Where this information has been ob- 
tained, it is given in the annexed table, with the exception of the 
figures in Sind. 

5. Sind is a peculiar province. The mass of original work 
there is done in Karachi in the Judicial Commissioner's Court 
There are only three judgeships outside Karachi, and the work 'a 
them is very light. The work in the Judicial Commissioners 
Court is considered in another chapter. Outside the Judicial Com- 
missioner's Court the subordinate judges in the three judgeships 
decided, in 1922, 253 suits, only 45 of which were contested, and 
107 suits more than a year old were undisposed of at the close of 
the year. 

6. The first object we are endeavouring to attain is to ascertain 
the relative positions of the more important provinces in respect of 
seriousness of delays in the disposal of all contested regular suits, 
excluding suits decided under the small cause court procedure 
To obtain a broad result the figures are confined here to the number 
of decisions of such suits in 1922 by subordinate judges and munsifs. 
The figures for courts superior to the courts of district judges will 
be considered elsewhere, and the figures of the district judges 7 ' 
courts are not sufficiently important to justify inclusion in this 
table. It is possible to classify the work done by subordinate 
judges and munsifs separately in Bengal, Assam and Madras. This 
classification will be given later. In Bombay it is not possible 
separate the work as between the higher and the lower courts, as 
senior subordinate judges (there are no munsifs in Bombay) not 
only decide the more important class of suits hut also many of 
the less important. A similar classification can be made in Bihar 
and Orissa, and Agra and Oudh, but it is not necessary to make 
it, as the situation in those provinces is not serious. 

The result, as will he seen from the table, is to show that the 
situation is serious in Bengal, Assam, Madras, Bombay and Rind 
and is not serious in the remaining provinces. 


Province. 

1 

2 

3 

4 

Number 
of decisions. 

Number 
of contested 
decisions. 

Number 
of suits 
pending 
over a 
year. 

Percentage- 
of 3 to 2. 

Bengal , 

Assam «... 

Madras .... 

Bombay .... 

Sind * . 

Class I. 

464, 1S4 
22,099 
122,007 
59,574 

56,373 
3,587 
64,745 
28,833 
See T 

10,052 

903 

14,069 

5,682 

?xt. 

28-45 
25-17 
21-88 
19-70 ’ 
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Provinces. 

1 

2 

3 

4 

Number 
of decisions. 

Number 
of contested 
decisions. 

Number 
of suits 
pending 
over a 
year. 

Percentage 
of 3 to 

Bihar and Orissa , 

Punjab .... 

Central Provinces 

Agra 

Oudh ..... 
Burma .... 

North-West Frontier Province 

Class II. 

136,066 1 25,207 | 9S6 

See Text. 

See Text. I 735 

80,466 ] 20,232 703* 

21,357 | $,937 [ Not av 

See Text. 

See Text. 

3-91 

j 2-07 

ailable. 


* Oil 30th. September 1923. 


The provinces except Sind have been arranged in order of the 
seriousness of the situation, those with the worst arrears being 
placed first. Sind, as already noticed, stands by itself. 

7. The reason why no figures are given for the Punjab, the 
Central Provinces, Burma and the North-West Frontier Province- 
is that on the figures we have been able to obtain we cannot separate- 
the decisions of surfs tried under the small cause court procedure 
from the decisions of other suits in those provinces. We have not 
been able to obtain the number of suits pending for more than a 
year in the Punjab, Oudh, Burma and the North-West Frontier 
Province. The following table, however, shows how it is possible 
to apply a criterion to the provinces in question. It gives decisions 
of all suits tried in the provinces including small cause court suits. 


Province. 

Total 

decisions. 

Total 

contested. 

Pending. 

Pending 
over three 
months. 

Punjab .... 

Central Provinces . 

Agra ..... 

Oudh 

Burma 

North-West Frontier Province 

190,187 

125,056 

160,894 

70,689 

68,832 

27,591 

54,920 
27,318 
39,259 
17,863 
17,113 
12,536 | 
! 

57.811 

32,107 

27,565 

11,291 

8,607 

4,432 

19,340 
7,367 
8,636 
2,402 
Not given. 
457 


8. This table shows suits pending for oyer three months in all 
the provinces entered except Burma. It will be seeiy that in the 
Punjab 54,920 contested suits were decided and 19,340 were 
pending for over three months. In Bihar and Orissa 25,207 con- 
tested suits were decided and the number of suits pending over 
three months was 22,400. This would show the work in Bihar and 
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•Orissa not as good as in the Punjab. The Punjab is, however, 
clearly not as good as the Central Provinces on comparison of the 
suits pending over three months. Agra shows better than the 
Central Provinces as it turned out more contested cases and showed 
a smaller number of suits pending over a year. Oudh appears to 
be better than Agra on comparison of the proportionate number of 
suits pending over three months. The figures in Burma and the 
North-West Frontier Province speak for themselves. 

9. A rough idea of the relative situations has thus been ob- 
tained, and something has been done to eliminate the less import- 
ant suits by the exclusion, wherever possible, of suits decided under 
the small cause court procedure. A further step will be made 
towards an estimate of the time taken in deciding the more import- 
ant suits by separating the work of the subordinate judges and 
munsifs in Bengal and Madras. The figures are given in the fol- 
lowing table : — 


Number of regular suits excluding suits decided under small cause 
court procedure, decided by subordinate judges a/nd Munsifs 
in Bengal and Madras in 1922. 


Court. 

1 

2 

3 

4 

fi 

Number 

of 

decisions. 

Number 
of con- 
tested 
decisions _ 

Percent- 
age of 

2 to 1. 

Undecided 
at end of 
year. 

Pending 
for more 
than a 
year. 

Bengal. 

Subordinate Judges . 

Munsifs .... 

0,818 

457,306 

1,837 

54,430 

26-92 

11-90 

8,340 

134,310 

3,160 

12,892 

Madras. 

.-Subordinate Judges . 
Munsifs .... 

3,927 

118,080 

' 3,056 
61,689 

77-82 

52-24 

4,264 

52,881 

2,057 

32,012 


10. These provinces have a total population of about eighty- 
nine millions. More than half the suits instituted in India are 
instituted in them. The other provinces with a population of about 
■one hundred and fifty-six millions provide the remainder. The 
progress of litigation in contested suits in these two provinces 
indicates the position of an important number of Indian litigants. 

11. The figures approach the unmanageable in the munsifs* 
courts in Bengal and Madras. In 1922 there were in the munsifs * 
'courts, 12,892 suits pending for more -than a year in Bengal 
-and 12,012 in Madras. The position is serious enough. It is not 
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a matter for congratulation tliat no less than 24,904 suits in these 
provinces alone were undecided in the munsifs' courts after a year. 
Although the arrears do not represent at the worst as much as one- 
quarter of the disposals of the contested suits of the same year, it 
is hardly possible to hope, whatever be the improvement in the 
working of the courts, -that the figures will be reduced in the near 
future to something reasonable without increase of staff. 

12. In the case of courts of subordinate judges in Bengal, 
Madras and Bombay it is difficult to see how the problem can be 
solved by any improvement in methods alone. The figures stand 
as follows : — 


Bengal 

Madras 


Subordinate Judges' Courts. 

Contested cases Cases pending for more 

decided in 1922. than a year in 1922. 


1,837 . . 3,160 


. 3,056 


o ns 


057 


The situation in Bombay approaches that in Madras, but can- 
not be illustrated by similar figures. In Bengal the pending file 
of such suits undecided after a year represented 168*57 per cent, 
and in Madras 67' 13 per cent, of the decided contested suits of the 
year. These figures are not even as good as they appear at first 
sight. The report containing statistics of the civil courts of Madras 
Presidency gives the figures showing the pendency of suits accord- 
ing to the year of institution. - These are they. 
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'W e have not been able to procure similar figures flora otter 
provinces. From the Madras figures it will be seen tliat ike per- 
centage is inclined to stow conditions better than they are. It 
would not appear, at first sight, from the percentage of 67*13 ttat 
tte file was so congested as it is, and ttat suits instituted so many 
years before were still undecided. Further, ligtt contested suits 
are too often decided at the expense of more difficult suits of older 
standing. 

13. An examination has been made of the records of a large 
number of decided and undecided suits throughout India. We 
have arrived at the conclusion ttat in Bengal parties are not 
likely to obtain a decision in a contested suit of value involving 
a reasonable amount of difficulty in less than two and a half 
years. In Bombay and Sind and in Madras the period would be 
about two years, and in Bihar and Orissa, Agra and Oudt, tte 
Punjab and the Central Provinces it wouid be about one year or 
a little less. In Burma and tte North-West Frontier Province 
the period would be even shorter. 

14. In Bengal and Assam, Bombay and Sind, and Madras the 
arrears in this class of suit are either unmanageable or approach tho 
unmanageable. It is true that these suits represent a small pro- 
portion of tte total number, but it may be estimated safely ttat 
tte interests of more than one hundred thousand persons are in- 
volved in them, and tlieir decision occupies tte major part of tte 
time of several hundred courts. 

15. Improvement in methods .is of vital importance. We can 
suggest* improvements, but we are convinced ttat, where tte arrears 
are unmanageable, improvement in methods can only palliate. It 
cannot cure. It is patent ttat, when a court has pending work 
which will occupy it for something between one year and two years 
or even more, new-comers have faint hopes. When there is enough 
work pending at the end of 1924 to occupy a subordinate judge < 
till the end of 1926, difficult contested suits instituted in 1925 have 
no chance of being* decided before 1927. Whatever he the improve- 
ment in methods, improvement in methods alone cannot be expect- 
ed in such circumstances to produce a satisfactory result even in a 
decade. 

16. Until this burden is removed or appreciably lightened, the 
prospect is gloomy. The existence of such arrears presents further 
a serious obstacle to improvement in methods. It may well he 
asked — Is there much tangible advantage gained by effecting an 
improvement in process serving, pleadings, handling of issues and 
expediting to the stage when parties are in a position to call their 
evidence, when it is a certainty that, as soon as that stage is 
reached, the hearing must he adjourned to a date eighteen months 
ahead or later, to take its place, in its turn, for evidence, argu- 
ments and decision? Unless a court can start with a reasonably 
clean slate, improvement of methods is likely to tantalise only. 4 
f The existence of a mass of arrears takes the heart out of a ^presid- 
ing officer. He can hardly be expected to take a strong interest 
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in preliminaries, when he knows that the hearing of the evidence 
and the decision will not be by him but by his successor after his 
transfer. So long* as such arrears exist, there is a temptation, to 
which many presiding* officers succumb, to hold back the heavier 
contested suits and devote attention to the lighter ones. The out- 
turn of decisions in contested suits is thus maintained somewhete 
near the figure of the institutions, while the really difficult work is 
pushed further into the back-ground. 

17. Supervision over details has tended in the past to be re- 
laxed owing to the fact that no real result was effected. li could 
not have been of much consequence in many courts, in 1922, whether 
the parties were brought before the tribunal in a fortnight or .three 
months, whether the written statement was filed in a month or six 
months, whether the issues were framed on the first date fixed for 
the purpose or several months afterwards, as these courts knew from 
the commencement that evidence could not he heard till 3924. 

18. Further, delay begets delay. Once the hearing of a suit 
has proceeded beyond a certain point, there is always an increased 
risk of the death of a party causing the accrual of further delay 
in appointing his representatives. If the hearing bad been ac- 
celerated, the death would have occurred after decision and not 
before. Should it happen that one judge has framed the issues, 
a second heard a portion of the evidence, and a third heard the 
remainder of the evidence and delivered the judgment, much 
extra time must necessarily have been devoted by the third judge 
to mastering the facts. In addition his conclusions wall be less 
valuable. So here the element of inefficiency is super-added. 

19. Conditions during recent years have grown steadily worse 
not only owing to the increase in the institution of suits, hut 
owing to the fact that the time available for their disposal has 
been reduced by increase of work under other heads. Formerly 
it was possible to work on a system which allowed to each dis- 
trict or to two or more districts one district and sessions judge, a 
subordinate judge in each district with an occasional additional 
subordinate judge, and one or more munsifs. In some districts 
the services of one subordinate judge and one munsif only were 
required. District and sessions judges formerly decided practi- 
cally all cases committed to sessions, and heard all criminal 
appeals and revisions. This was the work on the criminal side. 
On the civil side they decided certain original civil suits, appli- 
cations under Probate and Succession Acts, and miscellaneous civil 
matters. They heard appeals from subordinate judges 7 decrees up 
to the value of Us. 5,000 and most of the appeals from munsifs. 
They further exercised supervision over all subordinate courts. Sub- 
ordinate judges and munsifs decided suits of the first instance, 
and in most parts of India did little else. 

20. The various deities have, chajp^ed^nd^incxeased, greatly of 
lafe year s^^ and the staff has npt^creased^J^^proportion. The 
criminal work even where the number of cases has not Increased 
now takes up a greater portion of the time of the district and ses- 
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sions judge. The introduction of the jury system has necessitated 
the devotion of nearly double the time to the hearing and decision 
of the same number of cases. Cases when tried by a judge and! 
-a jury take much longer to decide, than when they are determined! 
with the aid of assessors. In addition, the actual number of ses-l 
sions trials is higher than in the past. The recent amendments in 
the Criminal Procedure Code have increased considerably the 
'duties of sessions judges. Criminal appeals and revisions are 
more numerous, and take longer to decide. Further duties, as for 
example the determination of . election petitions, have been added, 
and judges are deputed more frequently to outside duties. It is 
not always that relief is given in the case of deputation. Very 
frequently when relief is given, there is delay in supplying it. 
Even when relief is given promptly, there must be some disloca- 
tion in the work. 

21. Oifiee .work has increased and takes up much more of the 
'time of district judges, subordinate judges and munsifs than it 
did in the past. The increasing labour involved in connection with 
accounts is not appreciated sufficiently. It would take a chapter 
to detail what are a judge’s duties in connection with account 
keeping, but some idea may be given from the instructions laid 
•down by the High Court of Patna for the guidance of the judges. 
Each judicial officer in charge has to check daily ten registers which 
■are kept separately for each court. He has further to compare 
■entries in the cashier’s general cash book, with the treasury 
receipts and compare entries in the treasury pass book with 
entries in the cash book. He has to compare the treasury advice 
with the treasury receipts and entries in the registers of payment’ 
orders, of deposit receipts, and miscellaneous receipts and to com- 
pare the treasury advice with the entries in the treasury pass book. 
He has also to compare the daily statements with the entries in 
the registers. The district judge has to supervise the accounts of 
all the courts below., him. He has to do this daily. He further ' 
has to make a monthly examination, which is of the nature of an . 
audit. 

22. The time devoted to this sort of duty varies throughout 
India from half an hour to one and a half hours a day according 
to the volume of the transactions. In some provinces the district 
judge’s duties in this respect are delegated to the senior . subordi- 
nate judge at. headquarters, hut this delegation only results in the 
■subordinate judge having less time to devote to his judicial duties, 
to give the district judge more. There are many districts, in which 
the district judge has to devote nearly two hours a day to his 
■office work (including account work) and the subordinate judges 
and munsifs have to devote at least an hour or more. Some 
•officers obtain this time by commencing before court hours and 
finishing afterwards, hut it is impossible to order officers to work 
overtime for the purpose. 

23. Some district judges are asked to perform duties which do 
not pertain to judicial officers. In the TTnited Provinces district 
judges are district registrars under the "Registration Act. In other 
provinces this work is done by other officers. There is nothing of 



a judicial nature in tlie real sense of the word in the performance 
•of the duties of district registrars, and where these are added to 
xhe duties of the judge, the time for disposal of his judicial work 
is reduced. 

24. In Bombay, where there are a large number of minors’ 
estates under administration, the district judge is expected 
to control the management in all particulars. It is the judge’s 
duty to protect the welfare of a minor, but it is not considered his 
duty anywhere, except in some parts of India, to check details as 
to the minor’s domestic expenditure, his clothes, food, and school 
bills, to examine realizations of income, pay of servants and the 
dike and combine the work of an estate manager, a guardian of the 
person, and a professional auditor. 

25. In the past a district judge’s work was mainly judicial. 
He had some administrative work hut not a great deal, and bad 
ample time for its disposal without detriment to his judicial duties. 
In the course of years his work has become more and more admi- 
nistrative, and when the separation of judicial and executive 
functions is accomplished, the district judge will he as much an 
administrator as a judge. When this step has been taken, he will 
be in immediate administrative charge of all the criminal courts 
as well as all the civil. The effect of this upon his civil work will 
he so serious as to involve a reconsideration of the whole question 
of his civil powers. 

26. The judge’s miscellaneous and administrative work has 
increased to such an extent that it has become, more and more the 
practice for him to hand over appeals from munsifs (or lower grade 
subordinate judges as they are called in some provinces) fox dis- 
:$o$aI to, the. .senior subordinate judges. This table shows how appel- 
late work w T as distributed in 1922 between district judges and 
subordinate judges. 


Distribution of appellate work between district and subordinate 

judges in 1922. 


Province. 

Number of regular 
civil appeals decided 
by district and 
additional judges. 

Number of regular 
civil appeals decided 
by subordinate 
judges. 

Bengal . . ... 

9.834 

9,697 

Assam ...... 

751 

232 

Bihar and Orissa .... 

3,657 

4,794 

Madras ...... 

4,956 

5,987 

Coorg ...... 

5 

26 

Bombay ...... 

3,656 

232 

631 

Sind ....... 


Agra ....... 

4,733 

4,293 

Ondh 

647 

1,044 

Punjab ...... 

8,225 

3,053 

North-West frontier Province . 

895 

430 

Burma ...... 

56 X 

3,323 

Central Provinces .... 

3,7SS 

Total 

41,940 

33.510 
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It will be seen tliat now subordinate judges in Bengal and 
Agra do nearly one half of tke total appeals and that in Bihar, 
Madras, Oudh and Burma they do more. This means that they 
have less time to devote to the trial of original suits. Form rl v 
subordinate judges did very little appellate work. Now they do 
a great deal. In addition, the work of subordinate judges has been 
increased in many provinces by their having been given powers 
to hear criminal cases. There are undoubted advantages in dele- 
gating to subordinate judges some criminal work. They should be 
practised while subordinate judges in the disposal of criminal work, 
in order to fit them for promotion to district judgeships, but this 
delegation gives them even less time for the disposal of their 
original civil suits which is their main work. 

27. Under the Land Acquisition Act it is laid down that all 
disputes should ordinarily be decided by the district judge himself. 
In Bombay and Sind the district judge only is permitted to try 
suits to which the Secretary of State is a party. The amount of 
work under such heads has increased very considerably in recent 
years. This reservation results either in such -work being held up. 
for an unconscionable period or the district judge neglecting his 
other duties. Some attempt has been made in places to delegate 
to other courts, but no sufficient effort has yet been made in this 
direction. 

28. To conclude, in the course of years the amount of regular 
civil and criminal work has increased considerably. Conditions 
have further changed, and such work takes longer to dispose of 
than it formerly did. The amount of miscellaneous and office 
work has also increased. The result has been that judicial officers 
■have less time at their disposal within -which to do regular civil 
work. The failure of the old system to, respond .to, new conditions! 
has. been mainly responsible for the creation of the present arrears, f 
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CHAPTER 3. 

Causes of delay during the trial of contested suits. 
Unintelligent fixing of dates for hearing. Written 
statements. Pleadings. Filing documentary evi- 
dence. Discovery. Inspection. Issues. 

1. The causes of delay during the trial of contested suits will 
next receive attention. 


Fixing of dates. 

2. The peculiar manner in which the dates of hearing of suits 
is fixed over the greater part of India is one of the major factors 
,in producing delay. The practice is almost everywhere to fix 
considerably more work than can possibly be got through in the day 
allotted for its disposal. All courts prepare something of the nature 
of a. cause list, and in this list is put down the work fixed for a 
particular day. Over the greater part of India the entries in the 
cause list are made by a ministerial officer and not by the presiding 
officer of the court. 

The object to be attained should he the completion of the 
work fixed for a certain day on that day. It is, of course, not 
possible to attain this object invariably. A reasonable estimate 
can be framed as to how long a particular suit will take to hear. 
The time required for the purpose may exceed the estimate ; it ma> 
be below the estimate. The death of a party may prevent the 
suit being heard on the day on which it is fixed, the plaintiff may 
,witnclraw tiie suit, the parties may compromise. If the suit come» 
on for hearing, the hearing may take a longer period than the 
period estimated by the presiding officer. But over the greatei 
part of India no attempt is made to mane such estimates, and more 
work is fixed in a day than can possibly be done in the day. 

We are convinced tliat it is possible to make some sort of 
estimate as to the period required for the disposal of each particulai 
portion ot me worh, and to fix the dates after making such an esti- 
mate, so as to ensure almost invariably that the work fixed for a 
particular day will be done within the day. A margin may be- 
allowed, but every endeavour should be made to prevent litigants 
appearing in court and being sent away without a hearing, because 
the time of the court is so occupied that no attention can be paid' 
I to them. 

It is even worse, when these litigants have brought witnesses 
ilwith them, and the witnesses are kept in attendance for the greater 
jlpart of the day and then sent back to their homes unheard. In 
hnany courts, owing to defective arrangements, parties appear over 
and over again without obtaining a hearing, and witnesses are 
brought back on several occasions before their evidence is recorded. 
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la some places attempts have been made to arrange the work 
in a reasonable manner. Where we have discovered such instances 
we have been pleased to note that the public convenience has been 
greatly assisted, and the work has been disposed of within a 
reasonable time 3 

3. It is obviously not easy to maintain a satisfactory cause 
list and not to disappoint the litigants, where the volume of work 
is very great. The difficulty will be reduced appreciably, if the 
nncontested work is separated from the contested and handed over 
to a .different officer, in the manner previously suggested. But, 
while it is not so easy to prepare an intelligent cause list in courts 
of munsifs where the amount of work is considerable, it is not 
impossible to prepare such a list. The difficulties of preparation 
.are greatly exaggerated everywhere. 

In courts where the number of cases is not considerable, the 
difficulties are trifling. There are many subordinate judges’ courts 
in which not more than fifty contested regular suits are decided 
within a year. In such courts it should be possible to make reason- 
ably accurate estimates and not to disappoint litigants except very 
rarely. 

The question seldom receives the attention which it deserves. 
In some places the preparation of the list is almost scandalous. 
We have come across instances in which four times or five times 
the amount of work which could possibly be disposed of under the 
most favourable conditions, had been fixed for one day and in 
which four-fifths of the parties sent for must necessarily have 
returned disappointed. 

And the process continues. It does not always happen that 
a case which has not been heard on the first day will he heard on 
the adjourned date. The question of delay here is of importance, 
but the evil of the extra expense and inconvenience caused to the 
public is of more importance. 

4. It is true that if a court is not likely to have time to hear 
'evidence in a case in which issues have been fixed in J anuarv 1925 
till January 1926, whatever may happen, the evidence will not be 
Beard before that date, if the first adjourned date is January 1926 
or adjourned dates are fixed (as they usually are) in February, 
March, April 1925, and every month throughout the year. Nothing 
is gained by that process by the court. In fact it is put to the 
inconvenience of writing one useless order after another. Much is 
lost by the parties. 

We are unable to understand how the practice has ever 
grown up. Higher authorities do not approve the system, and dis- 
courage it by their orders. If the presiding officer is afraid of a 
possible stigma from having in his court a suit pending for more 
than a year, he will not escape by fixing twelve intermediate dates on 
which nothing is done, for the case will not be decided within the 
year. 

Certain subordinate judges and munsifs frankly admitted to 
us that it was their practice to fix more work than they could 
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complete, and they stated that it was necessary to do so, because 
it was always possible that if only sufficient work were fixed for 
the day a portion might disappear, and then the presiding officer 
would he left without full occupation. 

The utmost concession that should be made to this view, would 
be to fix for hearing on one day perhaps one quarter more than could 
be done on it and to give the undone work precedence on the next 
date. We have been unable to find in the majority of cases that 
any such practice has been adopted. More work is fixed for the 
day than can possibly be got through, whatever drops out, and 
precedence is not given to the undone work on the next date. 

In any circumstances the principle is vicious. It appears io be 
based upon the idea that the courts may safely ignore the conve- 
nience of the public, in order to enable them to show a tale 
of work, which they suppose will he considered satisfactory by the 
higher authorities. It must be impressed and impressed very cburly 
that the first consideration should he ilie convenience of the public 
and that all other considerations should give way to that. 

. It has been found, however, that those courts who fix their * 
dates in a reasonable manner do not find their work thrown out, to 
any great extent by so doing. On the average the work equalises 
up when reasonable estimates are made. One case lakes a little 
more, another takes a little less time. At the worst, if on one parti- 
cular day the court is left with insufficient case work to fill up more 
than an hour or even less, the presiding officer has judgments to 
write in cases which he has heard, pleadings to examine in cases 
that are coming on for issues. There is usually much to inspect 
in his office. He can fill up his time without detriment to the 
public in this manner. 

In all places in which there is more than one court of the same 
jurisdiction no difficulty will be felt for, if a presiding officer finds 
that he has not sufficient work for the day, he can send for work from 
his colleague and take it on his own file. 

5. There is a further argument that is raised in support of the 
practice to which exception is taken. It is this. The upholders of 
the practice assert that the position of parties who wish to com- 
promise or withdraw is improved by fixing an adjourned date on 
which it is known that in absence of a compromise or withdrawal 
the suit will not be taken up. There are some instances in which 
parties are driven to compromise or withdrawal by their inability 
to tolerate the manner in which the hearing is dragging on. We 
have found more than one such instance. 

It, however, is a scandal that any litigant should he coerced 
to a withdrawal in this manner. In cases where the compromise or 
withdrawal is the result of a genuine settlement, it is perfectly 
easy for the parties to effect withdrawal from the contest on any 
day, whether that date has or has not been fixed for hearing. Ail 
that is required for the purpose is an application duly certified 
put in at any hour of the day. 
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We are forced to tire conclusion that the practice has grown 
up owing to apathy. Presiding officers, merely in order to save 
themselves trouble, have allowed- their clerks to 'fix dates and have 
made no estimates. The clerks fix dates without any attempt at 
method and arrange four times the amount of work that can be 
got through in the day. 

There is no reason why clerks should nor perform the clerical 
duty of writing down the dates, provided these dates are written 
under the orders of the presiding officer, and provided he controls 
the work sufficiently. Unfortunately when the presiding officer 
does not write the order with his own hand, he is very apt not to 
know what the order is. . • 

6. We came across tw r o instances in which applications were 
made to set aside ex parte decrees. In one instance the date of 
hearing was fixed nine months afterwards and in the other the 
hearing was fixed ten months afterwards. It may be surmised that 
in neither case did the presiding officer know the date which the 
clerk had fixed, for in both these courts the officer w T as supposed to 
keep one day in the week for the hearing of such applications. 

The last two instances did not on the face of them indicate- 
anything worse than carelessness. We must, however, emphasise 
that there is danger of something considerably more objectionable- 
than carelessness if the work is done in this manner. These clerks 
are under-paid.. We make no charge of wholesale dishonesty 
against the ministerial officers of Indian subordinate courts. The 
witnesses who made those charges had no materials to support them 
and we are inclined to believe that such charges are frequently 
made very recklessly and without sufficient enquiry. It is obvious' 
nevertheless that an under-paid man entrusted wuth such a duty is 
exposed to the temptation of obliging those who have made it worth 
his while by fixing a convenient date, and of showing his disapproval 
of those who have not made it w^orth his while by fixing an inconve- 
nient one. 

Filing of written statements. 

7. We have already considered the course of proceedings up to* 
the date, when the defendant has been ordered to file a written 
statement. We continue from the date on which the written 
statement has been ordered to be filed. 

It is extraordinary in how many instances the defendant is not' 
ready with his written statement on the date fixed for its produc- . 
tion. It is an exception for him to have it prepared on the first 
date on which he has been ordered to present it. Every sort of. 
excuse is put forward to cover the omission. The real reason why 
the written statement is not ready is usually that the defendant waits 
until the last moment to engage his counsel, and after he has en« 
gaged him delays giving instructions. The courts are. at present 
inclined to condone these laxities, and to grant as a matter of 
course further adjournments for the production of the written.' 
statement. 
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In our opinion this should cease. Every defendant should be 
allowed a reasonable time within which to prepare his written 
statement. The period so granted will be shorter or longer accord- 
ing to the simplicity or complexity of the dispute, but, if the 
defendant has been granted a reasonable time for the purpose, he 
ought to be compelled to file bis written statement within the period 
allowed, and should ordinarily not be granted further time for the 
purpose. If he can establish genuine cause for his omission, he 
should be granted one extension. It is difficult to see why he should 
be granted another. 

S. The law, as it stands, .makes a defendant liable to a severe 
penalty, if he does not obey the court’s order in this respect. These 
penal provisions of the Code are, however, practically never enforced 
by the courts. Order VIII, rule I, directs that a defendant may, 
and, if so required by the court, shall, at or before the first hearing 
nr within such time as the court may permit, present a written 
statement of his defence. It is almost unknown in courts other than 
the High Courts (except perhaps in the Central Provinces) for a 
defendant to file his written statement before the first hearing. It 
is hardly ever the case that he files his written statement, at the first 
hearing. In cases of complexity a written statement is usually 
essential, and courts in order to arrive at an accurate decision are 
obliged to insist upon its production. 

Order VIII, rule 10, lays down that “ where any party from 
whom a written statement is so required fails to present the same 
within the time fixed by the court, the court may pronounce judg- 
ment against him, or make such order in relation to the suit as it 
thinks fit.” The determination of a suit against a defendant because 
he has failed to file a written statement, when ordered to' do so, may 
appear an extreme course, but it is the course which the law con- 
templates as desirable in certain instances, and there can be no 
doubt that if such a course were adopted in extreme cases, few would 
he likely in any case to disobey an order of the court directing the 
statement to be filed by a particular date. 

Even if the contempt of the court’s order he punished only by the 
award of costs against the offender, much good would be done. At 
present nothing is done usually. 

9. Objections to a stiffening up of the procedure are based upon 
the arguments that Indian litigants are too ignorant to understand 
the court’s orders, and that any attempt to coerce them would be a 
gre^t injustice. Those, who advance these arguments, base them 
usually on an honest conviction that the people are in the mass so 
little advanced, that latitude must he allowed them in this respect 
for many years to come. It appears to us, however, that the vast 
majority of litigants in India understand their own interests. In 
any circumstances, it can hardly be contended that all the offenders 
are ignorant persons. Many are men of more than average ability. 
The same latitude is extended indiscriminately to alll. 



Iii the ease of a person of normal intelligence it can hardly be- 
possible that he will misapprehend a. plain order. In the rare case- 
where the defendant is of intelligence so defective as to be unable 
to appreciate such an order without explanation, it will be possible- 
to explain its purport to him at the first hearing, and the court, 
recognizing that his mental defects afford sufficient cause for a con- 
cession, can reasonably grant him one adjournment. After, 
however, it has been explained to him on the date of his default 
what he is expected to do, it seems difficult to understand why he 
should be given more than one opportunity of doing it. 

This much is clear. Until the courts make it understood that 
an order must be obeyed, there will not be great improvement in 
this or in many other matters, and it may be suggested with a certain 
confidence that, once a court lays down unmistakably that it will 
enforce an order that has been passed, there will be few instances in 
which the order is disregarded. 

10. It is noticeable, how seldom an application for an extension 
of time within which to file the written statement — or indeed an 
application for an adjournment for any purpose — is resisted by the 
opposite party. It is useless to seek anything approximating to a 
real remedy in the opportunity, which already exists, of the opposite 
party to object. It almost appears, that the reason for the apathy 
displayed, is that the opposite party wishes to reserve to himself an 
opportunity of applying for an adjournment on inadequate grounds 
at a future date. The understanding appears to be that, if the 
defendant applies for an adjournment on the second hearing on 
inadequate grounds, the plaintiff prefers not to object, as he may 
wish to apply for an adjournment on inadequate grounds on the next 
date, and he hopes that his reasonableness will be reciprocated. 
This hope is frequently justified. 

No solution will be found from the parties. The procedure must 
he made more strict. The evil is a real evil. We have come across 
instances in which the hearing in suits has been adjourned six or 
seven time^ or more for the filing of the written statement, and 
where the written statement has been filed six months or more after 
the defendant has come to court. 

Pleadings . 

11. When the plaint and the written statement are before the 
court, it is in a position to consider the pleadings. 

The provisions of the present Code relating to pleadings were 
intended by the framers to introduce a new practice into India. 

These are the remarks of the Select Committee upon the point, 

“In our opinion it is most necessary that litigants in this 
country should come to trial with all issues clearly defined, and that 
case« should not he expanded or grounds shifted without reference 
to the true facts. For this purpose we think that the present 
system of pleadings in the mofussil, which is notoriously lax, should 
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be improved, and we have incorporated in the rules an Order on 
pleadings, which, u is hoped, will lead to sounder and fairer methods 
of arriving at the real points in dispute/’ 

In introducing the Bill, Sir Erie Richards made the following 
refeience to this portion of the subject, and to the subject of dis- 
covery and inspection: — 

I desire to call the attention of the Council to the new rules 
which have been inserted with regard to pleadings and 
admission. The Special Committee attach much import- 
ance to accurate pleadings; they think that a clear defi- 
nition of the real points in dispute in a suit is a matter 
of substance, because it makes for economy both of 
time and expense. They also attach importance to the 
existence of provisions for enabling facts and documents 
to be admitted, thus doing away with the necessity for 
formal proof. The rules on this heading have, there- 
fore, been remodelled ; and it is hoped that High Courts 
will see that they are followed by subordinate courts. 
It may be that some of these provisions will be found too 
elaborate for some mofussil courts, but if that be so it 
will be within the power of High Courts to withdraw 
them either generally or in regard to particular areas.” 

The importance of this question can hardly be exaggerated. 
Pleadings are the foundation, and if the pleadings are bad, delay in 
decision follows as a natural consequence, and the decision itself 
may be unsatisfactory. The position has been stated succinctly by 
(Lord Parker of Waddington in Banbury v. Bank of Montreal. 
1918 A. C., 709. 

cf The fault lies in the system which permits a plaintiff to set up 
-at the trial, without amending his pleadings, a case other than that 
put forward in the statement of claim. When this is done the new 
^ase cannot possibly be formulated with the precision necessary to 
‘elucidate either the principles of law which may he applicable or 
•the issues of fact which may he involved. Both the counsel and the 
judge labour under great disadvantage and a miscarriage of justice 
is all too likely to occur. The system of pleading introduced by the 
-Judicature Acts was, no doubt, intended as a compromise between 
the rigid system which prevailed in the common law courts and the 
loose prolixity of the bill in Chancery. The bill stated all the facts 
at great length, and prayed such relief as the petitioner might he 
entitled to in the premises. The chancellor or vice-chancellor had 
to find out for himself what might be the equities between the par- 
ties. Eor this he could take what time he liked, and often did take 
•a very long time. The present practice appears to me to have most 
•of the vices of the old procedure in Chancery. There are plead- 
ings, it is true, hut the pleadings are, for all practical purposes, 
^disregarded. The plaintiff is allowed to prove what he likes and 
•set up any case he can. The judge has no longer to deal with a 
case formulated on the pleadings, hut to make up his mind whether 



on tlie facts proved there is any and what case at all. This disad- 
vantage is accentuated when there is a jury, for the judge cannot 
take time to consider the matter, and counsel have not considered it 
as they would have done had they been compelled to embody their 
case in a statement of claim. Under these circumstances there is 
little wonder that a judge should misdirect a jury, and that the real 
questions of law or fact should, as in this case, emerge only after 
prolonged discussion on appeal. Had the plaintiff, after admitting 
that it was not within the scope of the bank’s business to advise on 
Canadian investments at large, been compelled to amend his state- 
ment of claim by stating the special circumstances which, as he 
.alleged, brought it within the scope of the bank’s business to advise 
the plaintiff on this particular investment, I doubt whether the 
action -would have proceeded further, and I am clearly of opinion 
that the question of authority would not have been left to the jury. 
The impossibility of the plaintiff’s case would have been manifest 
on the record.” 

12. The principal rules as to pleadings are given in Order VI. 
They are summarized as follows in Muila’s Commentary: — 

(1) The whole case must be stated in the pleadings. That is 

to say all material facts must be stated (Order VI, 
rule 2). 

(2) Ho matter of law is to he stated. 

.(3) Only material facts are to be stated. The evidence, by 
which they are to he proved, is not to he stated (Order VI, 
rules 2, 10, 11, 12). 

(4) Immaterial and unnecessary facts are not to be stated. 

(5) The facts are to be stated concisely. 

.(6) It is not necessary to allege the performance of any condi- 
tion precedent; an averment of performance is now im- 
plied in every pleading (Order VI, rule 6). 

,(7) It is not necessary to set out the whole or any part of a 
document, unless the precise words thereof are necessary. 
It is sufficient to state the effect of the document as briefly 
as possible (Order VI, rule 9). 

(8) It is not necessary to allege a matter of fact which the law 
presumes, or as to which the burden of proof lies on the 
other side (Order VI, rule 13). 

Very fev r pleadings in the suits examined comply with these 
rules. In the majority of instances no attempt is made to comply 
with them. It is the exception rather than the rule for all material 
Tacts to be stated. While material facts are omitted immaterial 
facts are stated. The evidence by which it is proposed to prove the 
facts is often set out at length. Allegations as to law are inserted. 
Documents are set out at length. The pleadings are generally too 
long, and in some instances prolix to a degree. Written statements 
,are w r orse .than plaints. The main defects are prolixity, afgumeui- 

D 
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ativeness, a disclosure of- immaterial facts, and a suppression of 
material facts which, result in a failure to disclose the exact nature 
of the case set up, and which provide an opportunity for a change' 
of front. It is not easy, however, to devise a remedy. 

Those in India who are responsible for the framing of pleadings 
have been trained for many years under an older system. It is hard 
to get them to change their methods. As the representatives of the 
plaintiff and the defendant accept equally the old principles no 
remedy will usually be found in the power given to each side to 
apply for the striking out, or amendment of matters in pleadings. 
Neither side sees anything objectionable in the errors of the other 
side. There is no recognized authority in India from which a 
practitioner can obtain the assistance in preparing pleadings which 
an English lawyer enjoys. The framers of the Civil Procedure 
Code hoped that the use of the forms inserted in Appendix A 
(which under Order TI, rule A are directed to be used, wherever 
applicable, and followed, where not applicable) would afford suffi- 
cient guidance. The use of these forms is consistently neglected, 
but, in any circumstances, those who have no other direction will 
not obtain satisfactory results from their study. The first requisite' 
is to train pleaders to draft, and this training will be assisted 
appreciably by the preparation of a work on pleadings in India on 
the lines of Bullen and Leake. We commend this suggestion io> 
the members of the legal profession. 

In the end it is left to the presiding officer to exercise the 
important duty of preventing the parties offending against the rules. 
If he endeavours to perform this duty — few make the attempt — he is 
frequently represented as dictating to counsel liow they should frame 
their cases. His powers in dealing with offending pleadings might 
be increased, but the remedy will not lie in the striking out of 
pleas so much as in the improvement of the Bar. As the presiding 
officers of courts in India are overburdened with other duties, they 
have further very little time for this purpose. 

If it be possible to introduce the registrar system one of the 
duties of the registrar could be to correct the pleadings and reduce 
them to those which are really essential, eliminating everything else. 
We suggest that efforts should be made in this direction. We see, 
however, at the same time that at the beginning more time may be 
lost by arguments as to whether a certain plea should or should not 
he taken than hv leaving unsatisfactory pleadings as they are. 

There is room, however, for one change which will make for im- 
provement. In some parts of India, the pleadings are drafted by 
lawyers 7 clerks or petition writers. They are taken over by the- 
pleader when he is engaged, and no responsibility is accepted by him 
for their contents. Under Order VI, rule 14, a pleader has to 
verify, only if he presents the pleadings. We suggest that a rule 
should be added, by which the name of the draftsman should appear 
on the pleading, and by which the pleader in charge should be obliged 
to add a certificate that he has accepted the pleading and takes full 
responsibility for it. 
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Discovery . 

13. Tlie next period during which delay occurs is tlie period when, 
tlie law requires documentary evidence to be filed. Great delay 
•occurs here. Tliis is accentuated by tlie maimer in wbicli tlie docu- 
mentary evidence is bandied by tbe" courts. 

Before tbe English rules as to et Discovery 5? were introduced 
into tbe Code of 1908, tbe production of documentary evidence in 
India was in accordance witb a somewhat rudimentary practice 
contained to some extent in rules requiring the filing or production 
in court of documents, copies of documents or lists of documents. 
The English rules now subsist side by side with others which embody 
with some amendments the old Indian practice. On the subject of 
discovery of documents the present Code in effect presents us with 
two different strata, the old rudimentary practice the basis of which 
is to require parties to lodge in court the documents on which they 
intend to rely, and the English practice in which the question 
of lodging anything in court seldom arises, and which provides 
specially for the due disclosure by a party of documents which may 
•assist his opponent’s case or relieve his opponent from the burden 
of giving unnecessary proof. The English practice may be regarded 
■as consisting of three types of discovery. It is not confined to 
documentary evidence. First there is the right to administer 
interrogatories. Second the right to require from the opposite party 
■on oath a statement of the relevant documents which are or have 
been in his possession or power. Third the right to call on him 
to admit either facts or documents. It is plain that the English 
practice overlaps the old Indian practice, and that the present Code 
■does not dovetail the two successfully. A diligent study of the 
Tules in Order SI will do much to enable a neophyte to grasp the 
main principles of the law of discovery, but to apply those principles 
in practice requires a considerable amount of experience and a 
certain knowledge of case law. The field is not as yet covered by 
Indian decisions, though there is now no lack of annotated editions 
of the Code which give ample assistance and direction to a com- 
petent lawyer. Outside the High Courts and a very few other courts 
the subordinate judiciary and the legal profession do not appear 
to have awakened to the fact that there is a “ law of discovery 5? > 
still less to a realization that it is a highly important and not 
•altogether easy branch of law, based on important principles, and 
that without a thorough knowledge of those principles and a steady 
•application of them, none but a simple case can be properly pre- 
pared or tried. The possessor of a copy of the Code who has looked 
at the rules in Order XI is not equipped forthwith with the 
necessary knowledge. It has been and still is a serious defect in the 
legal training given by most Law Schools in India, that they have 
paid no attention to or at least laid no stress whatever upon this 
important branch of the law. 

u? 
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14. The framers of the Code anticipated that in mofussil courts ■ 
the members of the Bar would not easily or quickly accustom* 
themselves to the new procedure provided and would not avail them- 
selves of its provisions. They, therefore, inserted in section 30' 
of the Code a provision which gives the court authority to order 
discovery and inspection of its own motion. Their anticipations 
have unfortunately been fulfilled and the power given to the court 
has not been utilised. When any real “ discovery ” has been 
enforced under the new provisions in mofussil courts it has usually 
been because leading counsel from outside have been employed to 
conduct the cases. The novelty of the provisions in question is by 
xio means the only cause of their neglect : if so, they would before 
now have come into more general use. Circumstances in India do 
not favour the methodical preparation of cases. The poverty and 
ignorance of the litigant, the sporadic engagement of the pleader 
for particular purposes only, e.g., for the written statement, for 
the hearing; the ineradicable tendency to give him his instructions- 
late and even then piece-meal are all against good ground work. 
Again when meeting a “false case”, parties and their advisers- 
often think that to insist on proper particulars is merely to ensure 
that their opponent will have worked out his false story more fully 
and tutored his witnesses more carefully. Again, the law of dis- 
covery depends on the first principle that the party’s oath is pvima 
facie final save in special cases. But the chief reasons why the 
law of discovery is not applied are undoubtedly that the great 
majority of cases are simple cases about matters of small money 
value, and because the old practice as to lodging in court the 
documents relied on is for so many cases regarded as sufficient. 

15. It is clearly necessary to retain the requirement that at an 
early stage of every case each party should give a list of the 
documents in his possession upon which he intends to rely. It is 
also necessary to maintain the requirement of lodgment in court 
as being the best safeguard against forgery, unfounded charges of 
forgery, and the suppression of documents. Where the parties com- 
mence by handing over to their lawyers all the documents which 
they have, so that A’s lawyer can readily inspect B’s documents 
at the office of B’s lawyer, production in court is not necessary until 
at the hearing the document is tendered in evidence. In India it is 
otherwise. To bring documents into court at an early stage is 
the best protection a litigant can provide for himself against the 
frequent and almost common-form suggestion of forgery or falsi- 
fication. It affords also the easiest and most convenient facility 
for inspection. 

16. This course however brings its own difficulties. Only those 
who are fully conversant with the complicated suits for interests in 
land that so frequently come before Indian courts can realise the 
enormous mass of unnecessary documents that is sometimes brought 
into court and put upon the record under present methods. 
Documents which prove nothing material to the case or bear only 
upon small and remote points upon the utmost fringe of the con- 
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troversy, are filed in hundreds. Very generally there is a complete 
absence of arrangement : even as regards ordinary correspondence 
it is nothing unusual to find that the first letter is the seventh iri 
order, and that replies generally precede the letters to which they 
are an answer. The practice is so bad at times, that the admis- 
sibility of some documents is not decided till the judgment, and it 
is not unknown for the matter to escape attention, and the question 
of admissibility to remain undecided at the end of the case. Some- 
times a mass of documents is brought into court in a locked box, 
copious allegations being made in the written statement as to the 
danger of theft or forgery if the plaintiff he allowed to go near them. 

17. It is not unknown for parties to go to the High Court on 
questions of the right to “inspect a document 77 without either party 
having obtained an affidavit of documents from the other, so as to 
ascertain what documents the other has. It is plainly necessary 
therefore to lay down quite clearly that any question as to whether 
a party has or has not in his possession or power any particular 
document, any question as to whether its discovery can he compelled 
on the ground of relevancy, any question of privilege, should be 
agitated only under the provisions of Order XI. We would further 
draw the attention of presiding officers of courts and of the Bar not 
merely to the necessity of treating the question of discovery 
seriously, hut of attending to it systematically. Presiding officers 
at the time of settling issues or immediately thereafter — in some 
few cases possibly even before — should regard it as part of their 
ordinary duty to see to this, even where parties or their advisers 
fail to do so. Their powers under section 30 are express and clear. 
In complicated cases a very great saving of time will result. Title 
suits and commercial suits should never he allowed to drift to trial. 
Even in the smaller suits it will frequently he possible to avoid 
useless expense and delay to parties and to remove from our courts 
the reproach that must always attach when futile and unnecessary 
controversy is permitted. If parties and their advisers understand 
that a false answer to an interrogatory or a false and insufficient 
affidavit of documents will result infallibly in the gravest inferences 
being drawn against them — we know of nothing more fair and 
reasonable than such a rule — they will conduct themselves accord- 
ingly after a time. We do not minimise the difficulty, nor do we 
suppose that it is easy to exact a proper standard of candour or of 
diligence, hut not enongh — not nearly enough — progress las been 
made in the sixteen years that have elapsed since 1908. "We fully 
appreciate that there is grave injustice in attributing the blame in 
this matter solely to the Bar or the subordinate judiciary. In 
their efforts after improvement the latter have much too frequently 
been “ let down 77 by superior courts: it would enormously faci- 
litate the work of the better class of practitioners as well as of the 
subordinate courts if it were adequately appreciated in High Courts 
whether in appeal or revision, that “ flabbiness 77 which in respect 
of the subordinate judiciary is at worst a “ besetting sin 77 is in the 
superior courts a pestilence which affects all the courts below them . 
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18. Tlie rules as to ££ production of documents in tlie sense 
of lodging tliem in tlie office of the court before the hearing are at 
present too strict, too lacking in precision and too little insisted on. 

Under Order YU. rule 14, the plaintiff is obliged to produce 
in court at the time the plaint is presented any documents in his 
possession or power upon which he sues. This rule should be 
strictly enforced. 

The plaintiff is further required at the time of the presentation 
of the plaint to furnish a list of all the documents whether in his 
possession or not on which he proposes to rely as evidence in support 
of his claim. The defendant is not required under the provisions 
of Order Y T III to file any documents with his written statement. 
Orders \ II and Y III do not lay down a rule as to when documents 
are to be produced. This rule on that subject is to be found in 
Order XIII. This rule was inserted in the Code of 1908. The 
Committee who advised on the Bill stated in their report C£ We have 
altered the language so as to compel the production of documents 
at the first hearing. In our opinion this will act as a substantial 
check on the fabrication of false evidence/ , 

Order XIII, rule I enacts that the parties or their pleaders 
shall produce, at the first hearing of the suit, all the documentary 
evidence of every description in their possession or power, on which 
they intend to rely, and which has not already been filed in court, 
and all documents which the court has ordered to he produced, and 
rule 2 states that no documentary evidence in the possession or 
power of any party, which should have been but has not been 
produced in accordance with the requirements of rule 1, shall be 
received at any subsequent stage of the proceedings, unless good 
cause is shown to the satisfaction of the court for the non-production 
thereof; and the court receiving any such evidence shall record 
reasons for so doing. 

, 19. The undue leniency of courts in admitting documentary 
evidence at late stages of the hearing has deprived Order XIII, rule 
1, of any sting. It is not even the practice to admit them only upon 
terms of depriving the defaulter of his costs. There is no sufficient 
sanction to prevent the rule becoming a dead letter. If every liti- 
gant is presumed to be too poor aud ignorant to behave with candour 
and commonsense, if it is always unjust to visit on him the fault 
of his pleader, then civil justice must of necessity be regarded on 
the footing that the marvel is not that it works badly but that it 
works at all. A court which undertakes to dispense justice, 
whether the parties put it in a position to do so or not, ends always 
as a byword for injustice. We do not seek for one moment to take 
away the discretion of courts in admitting documents however late, 
hut we find it difficult to he convinced as to many courts, that they 
Tegard themselves as having any real discretion even in plain cases 
'°f default. The poor and ignorant litigant who keeps back a 
material document can in general be visited with the full penalty, 
not only with the completest justice but greatly to the public benefit! 



If lie liad a shrewd idea that this was a general view, neither poverty 
nor ignorance would take the particular form of non-disclosure, 

20. It is however very necessary before acting on these prin- 
ciples to make quite certain that the rules do not require e< produc- 
tion ” of documents at too early a stag i e. So long as the pleadings 
cannot be taxen as themselves making clear the issues it is plainly 
unreasonable to exclude or even to threaten with exclusion any 
documents , unless the party has had a reasonably full opportunity 
to consider the issues, to consider hour to meet each issue, and to 
consider the relevancy of any documents he may possess in the 
light of the issues. If production is required at the earliest moment 
with a view to prevent forgery or because the main documents will 
be useful in settling the issues, there ought always to be a later time 
fixed within which a plaintiff or defendant can supplement his list. 
This should be so done as to call the specific attention of the parties 
to the opportunity. Otherwise some people, to be safe, will lodge 
in court every document they have — relevant or irrelevant. Others 
will lodge none and have a grievance when at the last moment 
documents are tendered and excluded. 

We think that Order VII might provide for production by the 
plaintiff not only of the documents, if any, on which he sues but 
of any other documents upon which he relies if in his possession 
or power : this to be in addition to the list at present required. 
The defendant filing a written statement should also be required to 
lodge in court any document in his possession or power upon which 
he relies as well as a list of all documents on which he relies. This 
will be an improvement on the provisions of Order XIII, rule 1, 
which refers to the c( first hearing/ 5 a phrase which in practice is a 
little nebulous. When issues have been settled, the court should 
appoint a definite date by which each party is called upon to file 
supplementary lists. It might be possible to provide in effect for 
the “ exchange 55 of such lists: neither party to see the other’s 
list till he has filed his ow r n : any documents comprised in such 
lists which are in the possession or power of the parties to be filed 
therewith. Thereafter any application by a party to add to his 
list should be required to be brought within a month : otherwise 
the court, save for very special reasons, should exclude further 
documents. 

21. It is very difficult to provide effectively for the cases in 
which a mass of documents is brought into court. In England the 
court would have no concern with the matter till the plaintiff’s or 
defendant’s case is opened. Out of a mass of documents disclosed 
in the affidavits of documents, some would be tendered in evidence- 
and either admitted or proved. Others in the possession of the 
opposite party would simply be called for and put in. The business 
of rummaging through a mass of documents disclosed by the other 
side is done by the party’s solicitor who inspects them and bespeaks 
copies of those which he wants. Relevancy of a document and its 
admissibility on this and on certain other grounds can only be 
decided at the hearing. It often depends on the particular state- 
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of tlie evidence at the moment at which the document is tendered. 
It is in opening his case that counsel makes clear, if necessary, his 
purpose in relying* upon any document. 

The spectacle of a judge or other judicial officer going through a 
mass of documents before the hearing in order to find out the rele- 
vancy of each and to set aside those that cannot conceivably be 
relevant is indeed melancholy. It results partly from a confusion 
between “ production ” in the sense of lodging a document in the 
custody of the court to prevent the suspicion or the chance of forgery, 
and production ” in the sense of tendering a document in evid- 
ence at the hearing at the time when it is being proved or admitted. 
The chief causes, however, lie in the circumstance that parties and 
their pleaders will not agree to co-operate to prepare their cases 
so as io present their dispute to the court in a reasonable way and 
that the very necessary opening ” is altogether omitted. 
Doubtless it will be of service that the judge should preside over a 
prolonged inspection of documents, try to persuade the parties to 
snake proper admissions, and try to help them to clear their minds 
as to the real points of a case. But, though in small cases the 
judge may well do this sort of work at the settlement of issues, 
this is not really a judge’s work and complicated cases are not as a 
rule best approached, so far as the judge is concerned, by an attempt 
to master a mass of documents. A competent Bar should not require 
this form of assistance. This kind of preliminary work when 
it has to he done at all should not be part of the hearing, but 
should he done well in advance in order that when the hearing 
commences it should go on continuously. 

22. The law in England (and now in India) permits the 
administration of interrogatories hv a party to his opponent to 
obtain admissions which will facilitate the proof of the case of the 
party who delivers the interrogatories. A decision of the Calcutta 
High Court (I. L. B. 17 Cal., 840) of 1890 (before the present Code 
came into force) was against granting leave to a party to ascertain 
the nature of an opponent’s case through interrogatories, but the 
practice is now the same in India as it is in England. 

Further, a party may by notice in writing call upon the other 
party to admit for the purpose of the suit only (Order XII, rule 2) 
any documents and (Order XII, rule 4) any specific facts mentioned 
in the notice. Order XII, rule 2 contains the salutary provision 
that, when a party has refused or neglected to admit, the subsequent 
costs of proving the documents should be paid by the party so 
neglecting or refusing, whatever the result of the suit may be, unless 
the Court otherwise directs, and that no costs of proving the 
documents should be allowed unless such notice is given, except 
where the omission to give the notice is in the opinion of the court 
a saving of expense. 

We draw the attention both of the presiding officers of the 
courts and of the members of the Bar to the very great saving of 
time that will he effected if these provisions of the Law are used 
intelligently in the more important cases. They will be found of 
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peculiar advantage in tlie hearing of the larger title suits and certain 
commercial suits. It is not only in the mt>re important suits that 
they can be used with advantage. There will be found occasionally 
suits not of very great importance in which much time and money 
will be saved if these provisions of the Law are complied with. 

23. It is not practicable or desirable to lay down inelastic rules 
as to the exact stages when these acts should take place. In small 
and unimportant cases there will be no difficulty. In the less 
important cases there will be very little. But in the larger and more 
complicated cases it will be usually advisable after the documents 
have been lodged in court to allow at least one date (and more if 
necessary) before issues are framed for admissions, discovery 
interrogatories and the like, and to fix if necessary one or more dates, 
after the issues have been framed for the completion of this preli- 
minary work. 

Issues. 

24. There is too often great delay before the issues are 
framed. The method of framing issues produces frequently further 
delay. Under Order X the court is directed to examine the parties 
or their pleaders in respect of the matters which they admit or deny. 
The words of Order X, rule 1 are : — 

“ At the first hearing of the suit the court shall ascertain 
from each party or his pleader whether he admits or 
denies such allegations of facts as are made in the plaint 
or written statement (if any) of the opposite party, and 
as are not expressly or by necessary implication admitted 
or denied by the party against whom they are made. 
The court shall record such admissions and denials. 55 
This duty under the law must he performed by the court. It is 
comparatively rare to find a court which makes the examination. 
Under Order XIV, rule 1 (5) “ at the first hearing of the suit the 
court shall, after reading the plaint and the written statement, 
if any, and after such examination of the parties- a? may appear 
necessary, ascertain upon what material propositions of fact or 
law the parties are at variance and shall thereupon proceed tc 
frame and record the issues on which the right decision of the 
case appears to depend. 55 The court under the law is expected to 
examine the parties, and is required to read the pleadings and then 
to frame issues. Parties are examined at this stage in the Punjab 
on forms prescribed. We have, however, discovered that in certain 
provinces the courts hardly ever attempt to comply with the law, 
do not read the pleadings, and leave the parties to frame the issues 
themselves. It might have been hoped that this unauthorized 
procedure would at any rate result in the issues being fixed at any 
earlier date, but this has not been the result. The courts who adopt 
this unauthorized method are usually the courts in which the delay 
in framing issues is most marked. 

We have found instances in which the framing of issues was 
postponed from date to date during the period of several months, 
and where the issues were finally framed by the pleaders without 
the presiding officer allying his mind to the subject. 
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The procedure so followed is illegal. It is further intensely 
unsatisfactory. Although it is not for the court to tell the parties, 
that their dispute should he confined to certain points and should 
not extend to other points, and, although it is for the parties to 
decide for themselves the points on which contest is desired, the 
-contest must necessarily be confined to the subject matter, and be 
consistent with the nature of the relief sought, and the issues 
must cover every point rightly in dispute. 

Those, who support the present irregular practice, argue that 
the parties 5 pleaders presumably know best the points which should 
be contested. An examination of the records, however, shows that 
pleaders m cannot always without guidance determine these points 
satisfactorily. In too many cases it is found that issues which are 
immaterial to the result are framed, and that issues which are 
material to the result are omitted. 

Further, if the court leaves the framing of issues to the parties 
and does not read the pleadings, the presiding officer is ignorant 
of the nature of the case, and does not know when a witness is called 
what bearing that witness 5 evidence has upon the contest. 

Hot only is the law clear. The duty of the court to frame the 
issues itself and frame them properly is iaid down in many circulars 
and rules of High Courts. Presiding officers ignore the directions 
of the law and the orders of their own High Courts and continue 
to leave the framing of issues to other persons. There is no reason 
-of course why they should not take suggestions from the parties 
as to the issues to be framed. It would be unwise for them not to 
take such suggestions. The taking of suggestions is, however, a 
very different matter from the ignoring of their own responsibility. 
When we endeavoured to ascertain the views of presiding officers as 
to why they did not follow the clear law on the subject, we were 
often met with the reply that under present conditions presiding 
officers have no time to comply with the law and the rules. 

This objection will not survive examination. If the law directs 
presiding officers to perform a particular duty, that duty must be 
performed and time must he found for its performance, but apart 
from that, this objection is unsustainable. In suits, where the 
contest is slight, the examination of the parties and of the pleadings 
should occupy a very short time before the issues are framed. These 
-cases occur for the most part in the courts of munsifs. There, 
although the work is frequently very heavy, the time necessary for 
the purpose is not considerable and can be found. In suits in 
which the contest is severe, considerable time must occasionally he 
•devoted to the purpose, but those suits occur usually in the courts 
of subordinate judges who do not decide many contested suits in a 
vear. When the preliminary work has been done carefully and intel- 
ligently, there will he a very great saving of time in the later 
stages. Three hours spent upon the examination of parties, the 
•studying of the pleadings and careful scrutiny of the documentary 
evidence may mean five or six days saved during the subsequent 
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CHAPTER 4. 

Hearing of contested suits continued. Opening the 
case. Oral evidence. Examiaation-in-chief. Cross- 
examination. Lists of witnesses. Expediting 
attendance. Recording evidence. Failure to hear 
suits from day to day. Arguments. Adjourn* 
ments. Judgment. Decree. 

Opening the case . 

1. When tlie parties liave tlieir oral evidence ready , the law 
directs (Order XY1II, rule 2) that the party having the right to 
begin should state his case, and produce his evidence in support of 
the issues, which he is hound to prove. The other party has then 
to state his case, and produce his evidence, if any, and may then 
address the court generally on the whole case, the party beginning 
being permitted to reply generally. The law is clear on the subject. 
The procedure is the procedure well known in all courts in England 
where the plaintiffs counsel commences by “ opening ” the case — 
to use a familiar expression — and then puts his witnesses into the 
box. The same procedure is obligatory in India. [Nevertheless, it 
is seldom followed outside the High Courts. 

The reason given us for the refusal to follow the law on the 
subject was usually - that the opening speech is omitted, to save 
time. It was occasionally added that, as a general rule, the plead- 
ers in less important cases do not know r sufficient of their own case 
to be able to open it. We wish to draw attention to the absolute 
necessity of opening the case, in order to save time. The result of 
departing from this salutary rule of procedure tends to increase 
delay for the following reasons. 

In the first place when a party does not open his case, and 
does not state exactly the line which he proposes to take, it is open 
to him to change the case which he originally had in mind, and not 
only to call the witnesses whom he had originally intended to call, 
but to call other witnesses on different points to support a different 
case if he sees that the case which he had in mind is not progressing- 
as satisfactorily as he desires. If the case is not opened, a party 
cannot be confined to his original case, for the court does not know 
what the original case is. True, the court should have read the 
pleadings and framed the issues, but even if it has done so, it will 
not always have obtained sufficient information to know the points 
to winch contest will he confined. Eurther, the failure to open the 
case puts the presiding officer at a disadvantage in dealing with the 
evidence of each witness as he is called. 


Oral evidence. Examination-in-chief. Cross-examination. 

2. The next stage is the most important in the whole of the 
hearing. This is the stage in which oral evidence is actually heard. 
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The impression created in the minds of those, who are acquainted 
'with the procedure in English Courts of Law, as to the production 
of evidence in Courts in India is that there is a tendency in India 
to over-pro ve essential allegations. There is further a tendency 
to prove and to over-prove unessential allegations. Such observers 
wonder at the extraordinary elaboration with which the examin- 
ation-in-chief is conducted. Every sort of detail, however distant 
may be its bearing upon the value of the evidence of the witnesses, 
is brought out, and much time is taken up in eliciting and record- 
ing unessential particulars to which no reference is usually made in 
argument, and to which no reference can be made usefully. 

Even more surprising is the cross-examination. It is not too 
much to say that cross-examination frequently extends over a 
period which is more than six times as long as is necessary to pro- 
duce useful results. The waste of time is most noticeable in eases 
of larger value, especially in which the dispute relates to valuable 
landed property. It is difficult to exaggerate the unnecessary 
labour and the delays caused thereby. 

It is not easy to devise a remedy. The litigants prefer that 
examination and cross-examination should be conducted in this 
manner, and the methods are the traditional methods of many Dis- 
trict Bars. We feel that we should not be justified in suggesting 
alterations in the law by which presiding officers would be autho- 
rized to terminate the examination of a particular witness, or to 
refuse to hear additional witnesses on any particular point. It. 
seems only possible to wait, till litigants begin to see for themselves 
that in their own interests there should be expedition. At present 
we must leave the solution to the good sense of the Bench and Bar. 

3. Although it is practically impossible to reduce the hearing 
of evidence under present conditions to the minimum sufficient, the 
evidence necessary for a correct decision will be kept within some 
bounds, if rules are made which will compel tbe parties to consider, 
before they call their evidence, the evidence necessary to establish 
their points and which, while giving them ample opportunity for 
the production of sufficient evidence at the beginning, will tend to 
restrain them from supplementing it unnecessarily at the end. 

The present tendency is to produce so many witnesses, and, 
after observing how they fare, to produce so many more, and then 
so many more. This can be done under the present law. Although 
there are some restrictions to the issuing of summonses for the 
attendance of witnesses after a certain stage of the hearing has been 
reached, it is open to the parties to produce at any time witnesses 
who have not been summoned, and the court must hear them what- 
ever be its surmises as to the value of their evidence, and however 
unprofitable the work of recording such evidence may be. 

Lists of witnesses. 

4. If a rule is made, whereby at a certain date the parties may 
be required in a certain class of suits to file lists of witnesses whom 
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They propose to produce and are not allowed to increase that num- 
ber without a very special reason, there wifi be enormous saving of 
■dime effected. Under this rule it wmild be open to them either to 
f obtain the attendance of witnesses by summoning them, or to take 
personal responsibility for their attendance. 

The following are the objections to this proposal. It can be 
urged that such rules will interfere wuth the inherent right of the 
parties to call as many witnesses as they desire at any time until 
the hearing is concluded, and it can further he objected that, if 
The parties are required to file such lists, a better opportunity will 
be given to the other side, by obtaining the names of the witnesses 
at an earlier date, to endeavour to tamper with them and persuade 
Them either to refrain from giving evidence, or to give evidence con- 
trary to the interests of the party who desires to call them. 

In respect of the first objection, there is no inherent right in 
the matter. Parties, as the law stands, cannot produce any evi- 
dence they desire. They are bound by certain provisions of the law. 
'They cannot, for example, produce evidence which is not admissible 
under the Law of Evidence. 

There is no general right. When the matter is considered from 
the view of the public benefit, it is necessary to examine the dis- 
advantages of the present system. They are so numerous that 
some attempt must be made to grapple with the question in the pub- 
lic good and if the objections are unreasonable, it is desirable that 
They be disregarded. 

In respect of the second objection it may fairly be said in its 
■favour that under the present conditions in India, it is by no means 
^unknown for the opposite party, as soon as he knows that certain 
-witnesses are being called against him, to use every means in his 
power to dissuade them from assisting his opponent. Undoubtedly 
The sooner he knows the names of these witnesses, the greater will 
be his opportunity. 

But it may be argued, that even in. these circumstances it is 
better to let each party know at once what the evidence on the other 
side will be. The large majority of litigants are not dishonest. It 
Is only in a minority of cases that there will be an attempt to tam- 
per. Under present conditions the opportunity is there in all cases 
in which witnesses are summoned — and they are summoned for the 
most part. — As soon as the summons is applied for, the other side 
is in a position to approach the witnesses. 

Further, it may "well be argued that a witness who is likely 
To be approached successfully will not be a very valuable witness at 
any time. Something should be said for the honest litigants who 
.are in the majority of cases seriously prejudiced hy the courts per- 
mitting 1 the parties to hold hack the names of their witnesses as long 
ms possible, for, when the names of the witnesses are known to the 
opposite side only a very short time before they are called, the oppor- 
tunities of obtaining materials on which to cross-examine them are 
restricted considerably. 
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The inordinate length of cross-examination is due to a certain 
extent to the fact That the counsel frequently are deprived of mate- 
rial for effective cross-examination by the witnesses being sprung 
on them at the last moment. The result is that the cioss-examin-' 
ation is apt to become what is known as a “ fishing cross-examin- 
ation/ 5 the witnesses being cross-examined at random at an inordi- 
nate length in the hope that something may be extracted from them 
by accident 

But even if it be accepted that a party shonld not be given the 
opportunity of knowing till the last moment the nature of the evi- 
dence which will be called against him, the objection can be met in 
a very simple manner. If so desired, these lists need not he made 
public; they can be kept in sealed envelopes and opened only on the 
day when evidence is first led. 

Attendance of witnesses. 

5. We do not propose to lay down here any rules for the guid- 
ance of courts in expediting the attendance of witnesses, hut wish to 
make some general remarks on the subject. 

When a party applies for a summons to obtain the attendance of 
a witness, and does not make the application or deposit the process 
fees and diet money in time to enable the witness to be served and 
reach’ the court upon the day fixed for hearing, the party should 
not be permitted a second opportunity for producing that witness, 
unless he can show 7 good cause for his previous omission, and m any 
circumstances should he allowed no costs for the subsequent produc- 
tion, and should be made to pay the costs of the other side, if any 
have been incurred by the default. When a party has agreed to 
produce personally a particular witness on a particular day, and 
does not do so, he should ordinarily he granted an adjournment to 
produce him on a subsequent date, either on process or without, but 
only under similar restrictions. When a witness has been served, 
and has failed to attend, unless it appears that his non-atteudance 
is due to causes not within his control (in which case an adjourn- 
ment should be granted) the party producing him should be given 
the opportunity of applying for coercive process to compel bis 
attendance, and if he refuses to apply for such process the witness 
should he withdrawn. 


Record of evidence . 

6. A considerable amount of time, and much valuable energy 
are expended in the actual recording of evidence in courts other 
than High Courts. 

Section 138 of the Code of Civil Procedure directs that, where 
the Local Government so ordains, certain jndges may he permitted 
to record evidence in English in cases in which an appeal is allowed'. 
Further, rules as to recording of evidence are contained in 
Order XYIII, rules 5 to 13. When the judge is permitted to 
record in English, there is only one record. Evidence is thus re- 
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■corded in Bengal, Assam, Bihar, in almost all the courts in Madras, 
When it is thus recorded the judge takes down in a narrative form, 
in all cases in which an appeal is allowed, everything that the wit- 
ness has said. What he has written is read over to the witness, if 
the witness understands English, and translated to him in his own 
'language if he does not understand English. The statement is then 
signed by the witness. 

Where the judge is not empowered to record the evidence in 
English, the evidence is usually taken down in full by the clerk of 
the court in the court vernacular in narrative form. The statement 
i» read over to the witness if he understands the court vernacular, 
and if he does not understand the court vernacular it is translated 
to him in a language which he does understand, and is signed by 
him. When the evidence is recorded by the clerk of the court the 
judge makes a memorandum of its substance. This memorandum 
is signed by the judge, and forms part of the record. In practice 
the memorandum is very often a word for word transcript of the 
note of the clerk of the court. Some judges record an abstract. In 
a few instances complaints have been made that the judge’s abstract 
is not sufficient. Generally the memorandum is apt to be too diffuse 
instead of too compressed. 

In cases in which an appeal is not allowed, the evidence of the 
witnesses is not taken down at length and the judge makes a memo- 
randum of the substance, which is signed by him, and forms part 
•uf the record. 

When the judge alone records the evidence in full, he is apt to 
be so occupied as not to have sufficient opportunity of studying 
'the witness. 

7. It has been suggested to us by many witnesses that the 
'remedy will lie in the employment of shorthand-writers who will 
take down verbatim a transcript of the evidence. There are serious 
‘objections to that suggestion. 

In the first place it will he very difficult to obtain sufficient 
'shorthand-writers for all the courts required who would be capable 
«of taking down evidence correctly in a narrative form. If they take 
down question and answer, the time taken in checking and correct- 
ing the long hand note will be excessive. It is common experience 
that it takes nearly one quarter of the time devoted to dictation to 
check and correct a shorthand- writer’s note. The number of short- 
hand-writers required would be very great. Evidence is frequently 
heard for five hours a day or more. Ho ordinary shorthand- writer 
■can work consecutively on continuous work for so many hours. 
Typing the long hand note takes twice or three times as long as 
the time spent in dictation . So if a heavy case continues from day 
to' day there must be relays of shorthand-writers for the court. 

There is a further difficulty. So long as the practice conti- 
nues of reading out to each witness his statement or of translating 
it (shorthand-writers will of course record in English) it will be 
'necessary, in order to translate the shorthand note to the witness, for 
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file shorthand-writer, in addition to being a trained steno-typist, to 
.be also conversant with possibly more than two languages. The 
alternative would be to bring the witness back a day or so afterwards- 
when the long hand note w T as ready. 

8. In the debate introducing the draft bill to amend the Code- 
cf Civil Procedure of 1901 Sir Thomas Raleigh said: — 

We free the judge from the mechanical necessity of taking 
down every word of the evidence and of making a note 
of every objection to evidence. And finally when it 
comes to judgment we empower the judge to deliver his. 
decision orally, provided that a written judgment is- 
afterwards prepared, for the accuracy of which he is to 
make himself responsible. These proposals will prob- 
ably be criticised and we may be told that in this coun- 
try mechanical rules are necessary to compel the judges 
to take all evidence which they ought to hear, to deal 
fairly with objections, and to state fully the reasons for 
their judgment. I am not, as at present informed, con- 
vinced that this is a sound doctrine. If your judges are 
competent you can trust them, and if they are not, I am 
not sure that any mechanical rules will compel them ta 
decide their cases rightly. 55 

Sir Thomas Raleigh was referring to the following clause in the 
Bill: — 

“ 189. (1) In cases in which an appeal is not allowed, and in 
other cases or classes of cases with respect to which the- 
Court or the Judge has been specially empowered in this- 
behalf by the Local Government, acting on the recom- 
mendation and with the concurrence of the High Court, 
it shall not be necessary to take dowm the evidence of 
the witnesses in writing at length; but the Judge, as the 
examination of each witness proceeds, shall make, either 
in, the language of the Court or in English, a memoran- 
dum of the substance of what each witness deposes, and 
such memorandum shall he written and signed by the 
Judge with his own hand, and shall form part of the 
record. 55 

Its necessity was thus explained in the statement of objects and 
reasons : — 

(s The efficiency of the Civil Courts is, at present, impaired 
by the burden of the clerical labour involved in 
recording the evidence upon which it is the judge's 
more legitimate function to adjudicate. In sections 
260 and 355 of the Code of Criminal Procedure, 1898, 
a magisterial note of evidence is treated as sufficient 
in certain appealable cases, while more recently the- 
procedure there formulated has been given a general 
application in suits for the recovery of rent by section 
148 (/) of the Bengal Tenancy Act, 1885. It is be- 
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lieved that, in an immense number of even appealable 
eases, a record in extenso of every incidental state- 
ment of the witnesses serves no useful purpose, and 
that a note taken by a judge of experience as a lawyer 
rather than a reporter would be sufficient for the 
superior court and would conduce to promptitude and. 
efficiency at trials in first instance. In appeals involv- 
ing no questions of exceptional difficulty or complexity,, 
paper books, comprising over 3,000 pages of oral 
evidence, have actually been prepared, the result being, 
not only inordinate expense and delay in printing, but 
a serious obstacle to business by rendering the pick- 
ing out of the facts an arduous task for the jndge in 
appeal. It is accordingly proposed to expand the pro- 
vision by authorizing the Local Government, on the 
recommendation and with the concurrence of the High 
Court, to specially empower either a court or any 
particular judge to take down only a memorandum of 
the substance of the evidence in all cases or in particular 
classes of cases, whether appealable or not/ ? 

Although the proposed alterations were not unfavourably 
received on the whole, the amendment was deleted from the Code 
of 1908, which replaced the draft of 1901. That Code while leav- 
ing the procedure as before gave to the High Courts the power 
to alter the procedure in exercise of their rule-making power, 
and it is open to the High Courts to take action in the matter. 

9. There appears to be no justification for the continuance- 
of the present antiquated system. In England the sole record 
in original civil trials is the note which the judge makes of the- 
substance of the evidence for his own information. It is accept- 
ed that the judge, in order to arrive at a correct decision on the 
evidence, will record everthing of importance, and this note of 
evidence is all that is required. In our opinion senior presiding 
officers of trial courts in India are reliable, intelligent and con- 
scientious. Sir Thomas Raleigh held the same opinion in 1901. 
The standard has improved since. An examination of their judg- 
ments shows that they fully realize their responsibility, and are 
most anxious to have before them sufficient materials for deci- 
sion. Senior officers have almost invariably small cause court 
powers. They have in exercise of these powers to decide suits which 
in some instances are of considerable importance, in which there is 
no right of appeal, and are then not required to maintain a^ full 
record. When such officers are exercising appellate jurisdiction 
their decision upon facts is final. It is anomalous that while they 
are entrusted with powers such as these they should be treated as 
though they w r ere incapable of deciding for themselves what is a 
sufficient note for the purpose of the decision of a case. 

We recognise that it would be unwise to entrust officers 
from the date of their appointment with authority to record evi- 
dence in this manner. We therefore suggest that an officer when 
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:first entrusted with judicial powers should record evidence on 
the double record system, and should make a full memorandum 
of the evidence so recorded or where the single record is employed 
should continue as at present. When his superior authorities are 
satisfied that he is capable of making a satisfactory memorandum, 
he should be allowed to make it, and that memorandum alone should 
be accepted as record of the evidence. When such a memorandum 
is recorded, the reading out of the evidence to the witness and get- 
ting it signed by him appear to us an unnecessary waste of time. 

10. In the Province of Oudh under the special provisions of 
section 19, Act XVIII of 1876, the presiding officer is required 
only to record a note of the essential points of the evidence of each 
witness.” The practice in that province is much the practice w r hich 
we advocate. But we suggest that if the practice be introduced 
care should be taken to avoid an elaboration of record which in 
Oudh deprives the procedure of much of its value. 

Those who support the present system urge that for the 
.purposes of appeal a complete record of each witness’ statement 
should be in existence, and further that prosecutions for perjury 
-will be rendered much more difficult if the system suggested 
•be introduced. But the record will be sufficient for the purpose 
of appeal. The present record is unnecessarily full. It is a 
matter of common experience that counsel representing the appel- 
lant do not usually refer to as much as one quarter of the evidence 
on the record. When a case comes upon appeal it is almost invari- 
ably recognized that the greater part of the evidence on the record is 
useless and need never have been recorded. 

In respect of the second point, it is sufficient to say that 
in England no difficulty arises in prosecutions for perjury from 
The use of the long note. There is never likely to be much diffi- 
culty in an important case of perjury in fixing an accused down 
to a particular statement by the oral evidence of persons who have 
heard him make it. In onv circumstances so much more will be 
•gained than what is lost that it is advisable to risk something 
under this head. If the system which we suggest be adopted the 
hearing of many of the longer suits will be considerably reduced. 

Hearing f rom dag to day . 

11. The delay in hearing evidence is considerably aggravated 
when another provision of the law is disregarded, as it is systema- 
tically disregarded in certain provinces. Under Order XVII, 
rule 1, it is laid down that when the hearing of evidence has once 
begun, the hearing of the suit should he continued from day to day 
until all the witnesses in attendance have been examined, unless 
the court finds the adjournment of the hearing beyond the follow^ 
ing day to be necessary for reasons to be recorded. 

The intention of this rule is clear. The hearing is to proceed 
from day to day. The practice should be, as in England, that the 
evidence should be recorded continuously without interval, unless 
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in very exceptional circumstances when something* unforeseen or 
unavoidable has occurred. 

The ^ rule is plain. High Courts have laid down special 
instructions that the rule should be followed. It is only in cer- 
tain provinces that the rule is followed. In those provinces we 
have been pleased to see that the supreme authorities have insisted 
effectively on its observance, and that the general practice is as 
the law requires. Unfortunately those provinces are exceptions. 
In other places the practice is to hear two or three witnesses on a 
certain date. Then there is an adjournment — sometimes an ad- 
journment for a month — and the same process is repeated. 

The result is lamentable. Heglect to follow the procedure 
laid down by law enables evidence to be fabricated, and improves 
the opportunities of those dishonest litigants who, seeing that the 
first batch of witnesses is not giving satisfaction, utilize the inter- 
vening period to manufacture evidence which it is hoped will 
give satisfaction. Failure to follow the correct procedure further 
leads to the filing of interlocutory appeals and applications. 

We have discovered instances of judges endeavouring to show 
that they are really hearing a case from day to day when they are- 
only devoting a very small portion of each day to the purpose. 
They take up a contested case, hear evidence in it for about an hour 
and then adjourn the hearing to the following day. By so doing 
they hope to show from their order sheets that they have been hear- 
ing the case from day to day. 

Arguments. 

12. When evidence has been heard, there is frequently much 
avoidable waste of time in larger cases over the hearing of argu- 
ments. The counsel in district courts do not usually take the 
trouble to have their arguments ready, as the last witness leaves, 
the box. Generally they are inclined, in cases which are at all 
of a complicated nature, to postpone the preparation of their argu- 
ments for some clays, and to request the court to adjourn the case. 
Such adjournments are too frequently given, and the arguments 
are frequently not completed on the first adjourned date. 

Some courts do not even hear arguments from day to day. We- 
have found instances where the arguments have commenced a month 
after the witnesses have been heard, where the arguing counsel has 
argued for one day, carried on his arguments on an adjourned date, 
and completed them on a third adjourned date^ and where 
the arguments of his opponent have been heard in a similar 
manner. It is difficult to understand how a presiding officer 
who has thus heard arguments piece-meal can be expected to appre- 
ciate them. 


Adjournments. 

13. This is as convenient a place as any in which to consider 
as a whole the question of adjournments. There is no place where 



52 


it lias not to be considered, for the question of the unnecessary 
adjournment is with us at every stage from the day the plaint is 
filed to the day on which the final decree is signed, and there have 
been many previous references to the granting of unnecessary 
adjournments. 

The Code clearly lays down that the granting of an ad- 
journment is not a light matter. This is the rule. Order XVII, 
Kules 1 and 3. 

“ The court may, if sufficient cause is shown at any stage of 
the suit grant time to the parties or to any of them 
and may from time to time adjourn the hearing of the 

suit. Where any party to a suit to whom time 

has been granted fails to produce his evidence, or to 
cause the attendance of his witnesses, or to perforin 
any other act necessary to the further progress of the 
suit for which time has been allowed, the court may 
notwithstanding such default proceed to decide the suit 
forthwith. 55 

It is clearly thus the intention of the Code that once a 
•date is fixed a suit should be taken up on that date, and proceeded 
with until the day is over, and that when a party is not ready on 
that date he is liable to have the matter decided on the materials 
before the court. The court has been granted the necessary dis- 
cretion to adjourn the hearing when sufficient cause is shown/ 5 
and the words sufficient cause 55 have not been limited, because 
it is desired hot to fetter the court’s discretion. It is, however, a 
perversion of the words and a clear transgression of the law, when 
the courts in so many instances order an adjournment to suit their 
own convenience or on the flimsiest pretext to suit the convenience 
of one party or other. 

There is hardly anything which we have not found in the cases 
examined which has not been considered “ sufficient cause.” A 
man has been ordered to file a written statement four weeks hence. 
He does not do so. His reason is that he has not had time to go 
through his papers. Two days were sufficient for that purpose. 
He has had twenty eight. His laxity is considered “ sufficient 
cause ” for a future adjournment. He is told to produce his evid- 
ence on a day six weeks ahead. Three days before the date fixed 
he applies for a summons for the attendance of a witness. Owing 
to the delay the summons is not returned on the day of hearing. 
An adjournment is given to resummon the witness, the party’s 
laxity again being regarded as cc sufficient cause.” 

There remain those adjournments which are granted to 
suit the convenience of the parties. Adjournments are granted 
in very many instances because one or other party does not wish 
to take up the hearing on the day fixed, because he has an engage- 
ment elsewhere. It is not by any means uncommon to find an 
■adjournment granted because the plaintiff wishes to attend a 
"friend’s wedding. A very common reason for granting an ad- 
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journment is because a party’s pleader wishes to appear on the 
date fixed in a case in another Court. No hard and fast rules 
can be laid down in such matters. There, are instances in which 
an adjournment should be reasonably granted to suit convenience 
alone. For example an application * for an adjournment on the 
ground that the father of the principal witness had died and the 
witness had to attend his obsequies is a reasonable application, 
which should be allowed. When a pleader finds that two cases 
in which he is solely engaged have been fixed in different courts 
for the same day, one Court would ordinarily grant an adjourn- 
ment. At present, however, not only are such adjournments 
granted too freely. The interests of the other side are not suffi- 
ciently considered. When a party wants an adjournment to suit 
his own convenience the court should insist as a preliminary that 
he pays the costs of the other side for that day. Such adjourn- 
ments should not be granted except for really good cause. Presid- 
ing officers must be stricter on the point, and be ready to give up a 
reputation for easy going good nature in the interests of efficiency. 
Lawyers who take up more work than they can handle must be 
shown that the court will not delay decision to suit their conveni- 
ence. They can, as is the practice in England when their work 
increases beyond a certain point, insist on having a junior with 
them or transfer their briefs. What is even more remarkable is 
the view which has become almost universal that the court’s own 
convenience is £f sufficient cause ” for an adjournment. This laxity 
must stop, and cease entirely. The principle must be accepted as 
absolute that a case must be taken up on the date fixed unless there 
is really good reason for an adjournment. 


Judgments. 

14 . Delivery of judgment is frequently delayed sometimes for 
an unconscionable period. As the law stands, it is almost im- 
possible for a subordinate judge (at any rate in a suit of difficulty) 
to deliver judgment, as soon as the arguments are completed. He 
has usually to write out the judgment with his own hand. The 
assistance of stenographers has been granted in some provinces to 
district judges, but, such assistance has only been granted to sub- 
ordinate judges and munsifs in the province of Madras. So the 
judgment can hardly be expected in a difficult case until at least 
a fortnight after the arguments have been heard. Naturally^ the 
longer the delivery is delayed the less valuable is the decision likely 
to be. Occasionally the delay is almost scandalous. We have 
found instances where judgments have not been delivered until a 
year after tlie arguments have been heard. 

All presiding officers should be given the services of stenm 
graphers to whom they can dictate their judgments. The extra 
expenditure will be more than saved by increased outturn. 
Further, in all provinces, where it is not already the practice, a 
monthly return should be sent up of all suits and appeals in which 
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judgments have not been delivered witliin a month of the final 
hearing of arguments. 

Judgments of courts other than courts of Small Causes must 
contain under the provisions of Order XX, rule 4 “ a concise state- 
ment of the case, the points for determination, the decision thereon, 
and the reasons for the decision. ” 

A judgment should set forth the evidence on each issue suffi- 
ciently to show what was its nature, what it proposes to establish, 
and what is its credibility, should apply the law, and show the 
reasons for the final conclusions. It is not necessary that an 
abstract should be given of the evidence of every witness, and the- 
reasons should not he laboured. While the judgment in itself 
should mate the whole case comprehensible, it cannot obviously be 
accepted as a substitute for the record. While it should assist the 
appellate court, if an appeal is filed, it should not attempt to relieve 
the appellate court of any portion of its duties. 

Judgments in India are usually too long, and too laboured. 
The tendency is not to be satisfied with being convincing, but to 
be exhaustive. This tendency has been strengthened by the habit 
of some presiding officers of appellate courts to expect too much 
from the judgment. Criticism is sometimes levelled too freely at 
supposed omissions. Subordinate judges and munsifs have un- 
doubtedly become sensitive on this point, and take refuge in ex- 
cessive caution. The result is expenditure of unnecessary time 
and energy. 

X o exact instructions can be given, as to how a judgment should 
be prepared. The judge’s individuality must he given free scope. 
But it is desirable that some principles should be laid down admin- 
istratively, and that those principles should be accepted consis- 
tently by the officers writing the judgments and the presiding 
officers of appellate courts. In one particular a reform can be 
effected immediately. The rule requiring a judgment to contain 
a concise statement of the case is misunderstood in many courts. 
All that it requires is that the case should be stated in a few words 
so as to bring out its nature. The details of contest are found in 
the issues. But the tendency in places is to he over elaborate. 

The misapprehension can be illustrated by a typical example. 
A Hindu wife instituted a suit in the Court of a subordinate judge 
for maintenance against her husband. The case could have been 
concisely stated as follows: — “ The plaintiff, who is admittedly 
the wife of the first defendant sues in forma pauperis him, his elder 
wife the third defendant, and his son the second defendant for 
maintenance and return of her property on the grounds that she 
had to leave the first defendant’s house owing to his cruelty and 
that he had retained his property. She is already in receipt of a 
monthly maintenance granted by the Criminal Court. The defence 
is a denial of the cruelty, a denial that any property of the plain- 
tiff is in possession of the first defendant, an offer to take the plain- 
tiff back, and a plea that the plaintiff in no circumstances can 
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<claim more maintenance than the criminal court has already 
allowed her.” The concise statement of the case in the judg- 
ment is over fourteen hundred words, and contains a full abstract 
of the whole of the pleadings. A. simple instruction would remove 
the misapprehension. 

15. There is frequently considerable delay in preparing the 
decree. The remedies here will be considered in the chapter deal- 
ing with office organization. 
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APPENDIX TO CHAPTER 4. 

Note by Mr. Justice Stuart. 

I give an example of the unnecessary length of examination in 
chief and cross-examination which came to my notice in the deci- 
sion of a first appeal. 

The Raja of N, a large landed proprietor, had become involved 
in domestic disputes. The Local Government had placed his estate 
under the management of the Court of Wards. He resented their 
action, and was endeavouring to recover the management. He had 
consulted many members of the legal profession. 

In April 1905 he ashed Mr. A. R. a barrister practising in an- 
other province to visit him at N and to advise him professionally on 
certain points. Mr. A. R. went to N accordingly and was consult- 
ed by the Raja on three points. The first was what was the best- 
method of recovering: the management. The second was whether 
certain action the Raja had already taken in connection with his 
domestic troubles was or was not legally valid. The third 
point was this. The Raja at the time of the interview was 
contemplating leaving N, taking up his residence in another part 
of India, and subsequently making a journey outside India. As 
Mr. A. R. had already made this journey, the Raja consulted him 
as to arrangements, and requested him to draw up a plan of travel. 
The interview on this subject completed, Mr. A. R. returned liome. 

In May 1905 the Raja left N and went to B where he stayed 
for several months. In June 1905 Mr. A. R. went to B and was 
again consulted by the Raja, mainly as to the best method of re- 
covering the management. Mr. A. R. then returned home. He 
came again to B in August for further consultation in connection 
with the recovery of the management. He stayed only a short 
time. He returned again to B in October and stayed on that occa- 
sion over October, November, December 1905 and January 1906. 

The Raja had determined to make a will of an elaborate nature. 
Mr. A. R. was instructed to prepare a draft of this will. He pre- 
pared a draft, which the Raja accepted in part. He corrected it in 
places. A new draft was prepared which the Raja accepted. 
A fair draft was prepared. The Raja made additions, and 
finally signed and executed the document as his will in the presence 
of witnesses. The will was subsequently registered, and handed 
over for safe custody to an officer of the Registration Department in 
B. All these transactions took place in B. Mr. A. R. then returned 
home. The Raja shortly afterwards proceeded on the journey which 
he had contemplated. He died in the beginning of 1907. 

After his death suits were instituted, in which the validity of 
the will was questioned. The parties contesting the validity of the 
will put the other parties to proof of its execution and regularity, 
and set up that its execution (if any) had been obtained by undue 



influence, and that the Raja was not of sound disposing mind at the 
time. Contest as to execution and regularity was of little araiL 
Upon the facts, as they were brought out, there could be no reason- 
able doubt as to the facts that the will had been executed by the 
Raja, attested by witnesses who were present at the time of execu- 
tion, and registered. Contest in respect of undue influence and the 
disposing capacity of the Raja was not unreasonable in the circum- 
stances of the case. 

Mr. A. R. was called by the parties supporting the will to prove 
its execution and registration, to prove that there had been no undue 
influence, and that the Raja was of sound disposing mind. There 
was a mass of other evidence as to execution and registration, and 
as to the reply that the Raja was of sound disposing mind. 

Mr. A. R/s evidence supported the contentions of the parties 
who called him. A counsel conducting the case with reasonable 
expedition 'would have taken his evidence in respect of execution and 
registration very shortly and would not have examine dTiim at great 
length upon other points. He would have brought out that Mr. A. 
R.’s relations with the Raja were professional, that the Raja under- 
stood what he was doing, and that the will* was the result of the 
exercise of the volition of an intelligent man who, as far as Mr. A. 
R. knew, was not influenced unduly by any one. 

In cross-examination most counsel would hardly have touched 
on execution and registration, as there was no hope of breaking down 
the case there, and would have concentrated on an endeavour to 
show from the witness that the disposition of the property was so 
eccentric as to support the plea of undue influence, and to extract 
from Mr. A. R. whatever could be extracted in support of the theory 
that the Raja was not of sound disposing mind. 

The examination- in-chief conducted, as it should have been 
conducted, should have lasted something less than a day, and the 
cross-examination at the outside should not have lasted more than 
one day. Mr. A. R. was examined-in-chief for four days and cross- 
examined for fifteen days. 

His examination-in-chief was prolonged unnecessarily, and he 
was taken into many points which were irrelevant to the decision 
of the questions before tbe court. He was asked as to the subjects 
which he discussed with the Raja at N during his visit to N in April 
1905 , that is to say, the best method of recovering the management 
of the estate, the validity of certain transactions into which the 
Raja had already entered in respect of his domestic affairs, and the 
arrangements to be made for the Raja’s contemplated journey. The 
first and third points were absolutely irrelevant. Nothing turned 
on the action of the Local Government. The Court of Wards was 
still managing the estate, and the Raja Teas dead. There was 
nothing improper in the Raja consulting any one he wished, a? 
to the best method of performing a journey, and there was one point 
here on which the Raja might not unreasonably have wished to 
have the opinion of a lawyer. This point was whether the Loral 



Government could prevent Ms taking this journey. In regard to 
the second matter, it is true that the validity of the Raja’s action 
taken before he met the witness, and as to which he consulted him, 
was before the court, but apart from the fact that the discussion 
between the Raja and the witness in this matter was between client 
and counsel, the Raja’s statement of the case to Mr. A. R. was in- 
admissible under section 21 of the Evidence Act, and Mr. A R.’s 
opinion as to whether the action was or was not valid was also in- 
admissible. It was for the Court to decide whether this action was 
or was not valid. The only point on which Mr. A. R. should have 
been examined was as to the execution of the will and his 
examination on that point should not have taken a full day. 

The cross-examination displayed pertinacity to ascertain facts 
which could not in any way affect the decision of the court. The' 
whole of the first day was spent in cross-examining the witness as 
to his income and professional position. There was no room for 
doubt as to the fact that the witness was a barrister in good prac- 
tice. Nothing was gained by an attempt to shake him on this 
point. He was next cross-examined as to his acquaintance with 
another barrister who had advised the Raja on a previous occasion. 
There may have been an idea here to shove conspiracy between these- 
two professional gentlemen, but the cross-examination established 
nothing of that nature. Mr. A. R. was then cross-examined as to 
the reason why the Raja had chosen to consult him. As on the facts 
the Raja in the course of his life had consulted a very large number 
of counsel, there was nothing surprising in the Raja consulting 
this particular counsel. The remainder of the day was spent in 
taking the witness closely over the first interview at N. The greater 
part of the second day w T as taken up in taking the witness again over 
every incident in that interview. He was then cross-examined 
closely as to the advice he had given as to the best method of re- 
covering management of the estate. That finished the second day. 

On the third day he was again cross-examined as to the advice 
he had given as to recovery of management and was asked to 
support his opinion as to the validity of the domestic arrangements 
in respect of which he had been consulted by the Raja. He was 
pressed again on that point next day. Then he was cross-examined 
as to the advice he had given for the conduct of the journey. On 
the fifth day he was cross-examined further as to this advice, and 
then taken back to general details of the first visit. Amongst other- 
questions he was asked what fee he had charged for his services 
during that visit. Five days thus went in cross-examining the* 
witness in regard to his first visit to N which was connected with 
matters not relevant to the case. 

On the sixth day he was cross-examined as to the position in 
which he stood towards the Raja when he visited him at B, and 
what part he had taken in receiving and disbursing money for the- 
Raja, The seventh day was devoted to ascertaining further what 
his position was in the Raja’s house-hold during his first visit to B.. 
He was cross-examined as to what his relations were with other- 



witnesses , as to wliat he knew as to quarrels between other wit- 
nesses, and he was questioned very closely in respect of a religious 
ceremony which had taken place in the Raja’s house in B. r Ihe 
eighth day went in cross-examining him as to what further assist- 
ance he gave during his first visit to B to the Raja in the 
arrangements for the journey, and he was taken back to a letter in 
regard to the Court of Wards management of the estate. The cross- 
examination of these three days was apparently intended to show 
that the witness was not acting as a legal adviser to the Raja, but 
in a secretarial capacity, and that he was exploiting the Raja. 
Nothing was elicited to show that the witness had acted in any way 
improperly. It is difficult to see what bearing this had upon the 
validity of the will. 

From the ninth day onwards he was cross-examined as to the 
events relating to execution of the will from his first instructions 
to its final completion. The elaborate cross-examination on the 
point succeeded in eliciting a fact damaging to the cross-examining 
party. It was this. It came out that the Raja had never intended 
originally to employ the witness to draft the will, but had intended 
to employ a senior barrister in the matter. The senior barrister 
being unable to come to B, the witness had been entrusted with 
the preparation of the draft. The cross-examination for seven 
days upon the point of the will was absolutely without result. 
It was remarkable for its prolixity. Wherever the Raja had written 
a line, the witness was called on to prove his hand writing. Two days 
went on such points alone. He was cross-examined for one day as to 
the reasonableness of certain conditions in the will. It was sug- 
gested to him very strongly that it was his duty to guide the 
Raja’s dispositions. What it was hoped to gain by some of the 
questions it is difficult to understand. The witness was asked, for 
example, why did not the Raja employ legal advisers of B to draff 
the will? Further, it had happened that when the will was even- 
tually closed, sealed, and handed over to the Registration Officer, 
the Raja had himself affixed the seal. The witness was asked why 
did the Raja affix the seal, and why did not the witness affix the 
seal? It was on the last day only that the witness was cross-exa- 
mined as to the Raja’s disposing capacity. The questions asked on 
the point were ineffective and easily answered. 

Undonbtedly the witness was a witness who should have been 
cross-examined. His cross-examination should have lasted at the 
most for one day. The result of the fifteen days devoted to the pur- 
pose was that the evidence of the witness emerged unscathed. 

I append an extract from my judgment in the appeals in ques- 
tion. I have altered it so as to refer to the persons concerned by 
initials. From this it will he seen that in these suits there were 
instances of prolixity greater than the one already quoted. 

“ There are certain matters unconnected with the actual deci- 
sion of the appeals on which I think it necessary to make some 
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observations. The first is as to the undue protraction of proceed- 
ings. The evidence of the witness Dr. C., taken on commission in 
B, lasted for fourteen days. The evidence of Captain M, taken 
on commission in B. lasted for four days. The evidence of Mr. J, 
taken on commission in B, lasted for twenty-six days. The evi- 
dence of I. A. taken on commission, lasted for nineteen clays. The 
evidence taken in court of the witnesses called for Rani K. Z. B. 
lasted for forty-nine days. The evidence taken in court of the 
witnesses called for Rani S. B. and S. A. IT. lasted for one hundred 
and forty-eight clays. The evidence taken in court of the witnesses 
for A. IT. K. lasted for one hundred and six days. The evidence 
taken in court of the witnesses called for Eh lasted for twenty days. 

The actual proceedings in court commenced on the 4tli Janu- 
ary 1910 and arguments closed on the 25th October 1911. I have 
been through all this evidence, and am of the opinion that, if only 
those witnesses had been examined upon whom the counsel could 
have reasonably ' placed reliance, if the counsel had taken the 
trouble to ascertain the character of the witnesses and the quality 
of their evidence before they were put in the witness-box, and if 
the examination-in-chief and cross-examination had been conducted 
in such a business-like manner as could have been reasonably ex- 
pected from the counsel who appeared in this case, the proceedings 
would have taken one-fourth of the time actually spent. I have 
already adverted on the manner in which the cross-examination was 
conducted. I do not make any reflection upon the conduct of any 
individual counsel. It is the system that is to be blamed. It has 
become traditional in Oudh for cases referring to succession in 
talukdari property to be conducted upon principles different to 
those adopted in other cases. The reason for the difference vrould 
almost appear to be that, as parties in a taluka case can usually find 
a large amount of money for the exjDenses of litigation, the counsel 
take very little trouble to thwart them in their desire to protract 
proceedings. But the consequences are disastrous. The adminis- 
tration of justice suffers, cases of genuine litigants cannot be heard, 
and the time of an officer of the standing and intelligence of the 
learned subordinate judge who tried this case is taken up for nearly 
two years in hearing a single case. I do not suggest that any indi- 
vidual counsel who was engaged in this case could have been 
expected to endeavour to bring about a better state of affairs. As 
things are, it would be too much to expect any individual counsel 
to throw his weight on the side of expedition. But the result has 
been that years have been taken up in the recording of evidence, 
which was sometimes fabricated and usually immaterial, and that 
the work has suffered. It is difficult to devise a remedy. The 
learned subordinate judge did endeavour to impose a time limit 
upon the parties with regard to the production of their evidence. 
At an earlier period of this case this Bench was reluctantly com- 
pelled to find that he had no right to take that course and to reman I 
the case for the recording of further evidence. It is to be noted 
that the evidence taken on remand was of even less value than the 
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evidence which, had been recorded before. As the Code of Civil 
Procedure stands, the courts are powerless to prevent such waste 
of time. They have to hear the evidence, they have to record it. 
After it has been heard and recorded, it is open to them to enjoy 
the empty satisfaction of commenting on its worthlessness.” 

If space were available, I would give numerous other instances 
in my own experience of similar prolixity not only in taluhdari 
cases. 
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CHAPTER 5. 

Hearing of contested suits continued. Other causes of 
delay. Belay in serving processes during hearing. 
Cases held up by other cases. Interlocutory 
appeals. Bringing parties on record. Commis- 
sions. Arbitrations. Miscellaneous matters. 

1. So far only those causes of delay have been considered that 
are within the control of presiding officers during the hearing of a 
contested suit. There remain causes of delay which are entirely or 
almost entirely outside the control of these officers. 

2. There is a group of causes of delay arising from the some- 
what cumbrous provisions of certain branches of the law. These 
causes will be discussed in other places, where amendments will be 
suggested. 


Serving processes during hearing . 

3. The difficulty in serving summons initially has already been 
treated and will be discussed again. There remains the question of 
the service of notices which arise during the hearing of a contested 
case. It frequently happens that even when the parties are before 
the court it is necessary to serve them in respect of matters which 
arise during tlie hearing of the suit. Applications for the appoint- 
ment of a receiver, for an interlocutory injunction and the like 
necessitate special notices. The practice of the courts in respect to 
serving these notices is marked by want of initiative and should be 
■altered. The usual practice is to serve the parties again through 
the agency of process-servers. This is quite unnecessary, if the 
system of registered addresses ” and other remedies described 
in Chapter 10 be adopted. 

Cases held up by other cases . 

4. Another cause of delay arises, when proceedings are held 
up by awaiting decisions in other courts caused either by the same 
■subject-matter being under decision or by the filing of applications 
and appeals in interlocutory matters. In Bihar and Orissa in 1922, 
221 out of 433 suits pending for more than a year in munsifs’ courts 
were being held up to await the disposal of one appeal in the High 
Court. Delay in the disposal of such connected matters is some- 
times unavoidable^ but it can always be reduced by efforts being 
made to give priority to the decision of matters which are holding 
back the decision of other suits. Sufficient efforts are not made at 
present to attain this object. 

Awaiting decision in interlocutory matters , 

5. The next cause is delay in deciding certain interlocutory 
matters. A very large number of such applications and appeals are 
filed without sufficient cause. Such applications and appeals are 



63 


filed sometimes under a genuine apprehension - that the presiding- 
officer is not treating fairly the party complaining. These appre- 
hensions when genuine are not always reasonable. The attitude of 
the parties and the Bar towards presiding officers of district courts 
is too often one of unfounded suspicion. Further , in the district 
courts the members of the Bar are apt to resent any thing that 
makes for strictness. As a result, attempts made by the presiding 
officers to take a justifiably strong line are met in many instances 
by an application for transfer of the suit to another court. 

"We are of opinion that the work of presiding officers of 
subordinate courts in the larger provinces in particular is sufficiently 
good to justify their being given a free hand in the control of their 
own work. The figures of the results of appeals in the more im- 
portant suits which came on first appeal to the High Courts or 
Judicial Commissioners indicate that the work of subordinate judges 
is of high-quality. It is carefully tested during the hearing of such 
appeals, for not only are the merits of the decision discussed, but 
the conduct of the case is also subjected to a searching criticism. 
Every point is examined and every error is exposed. Nevertheless 
nearly seven out of ten of their decisions are confirmed both on law 
and facts. 

Nor is the work of the courts below these courts appreciably 
inferior. More than six out of ten of their decisions are confirmed. 

But in addition to such applications or appeals as are filed 
under a genuine though mistaken apprehension, there are- 
applications and appeals which are not genuine or even honest. 
There are many litigants all the world over who do not use fair 
methods. It is by no means uncommon for a party in India, who- 
finds his case not progressing as he would wish, to fight for time- 
which he desires in order to fabricate false evidence. 

Such a person, after he has exhausted the ordinary adjourn- 
ments, is apt to file an application or an interlocutory appeal 
simply to gain time. He has not the slightest hope that he will 
succeed — fin fact, he does not wish to succeed. He gains his object 
if the application or the appeal is admitted, for then the extension 
of time necessary for his purpose follows as a matter of course. 

Such applications and appeals are of course decided fairly 
and on merits. There may be a tendency here and there to be ton 
sympathetic towards the objector and to accept his allegations at 
their face value. There is certainly a tendency to give something- 
less than his due to the presiding officer who has passed the order. 
But these are minor matters. The major matter is the waste of 
time between the admission and the decision of the application or 
the appeal which is doomed to eventual failure. The remedy 
would appear to lie in a closer scrutiny before admission based 
on the broad principle that a responsible officer should be allowed 
a free hand in all matters other than those of vital importance, 
and in the giving of priority of hearing to such applications and 
appeal-*. 



64 


Guardians ad litem . 

6. There is further great difficulty in suits, in which a defend- 
;ant is a minor. In such a suit the court must appoint a guardian 
for the suit. While it is essential that the interests of a minor 
should be safeguarded, precautions should be taken to prevent 
abuse of this provision. In many suits it is to the interest of the 
defendant to protract proceedings. A common instance of such 
•a suit is a suit for redemption of a mortgage. When a mortgagee 
or one of the mortgagees is a minor, the following simple device is 
frequently adopted to delay decision. The plaintiff applies for 
an order for the appointment of a guardian, naming a near rela- 
tion — possibly the minor’s own father. The proposed guardian, 
who is the person who should be appointed, refuses to act. "Under 
Order XXXII, rule 4, no person can without his consent be 
appointed as guardian for the suit. The plaintiff then has to think 
•of another relation. He applies for his appointment. 'That' rela- 
tion also refuses. The process has to be repeated, for under 
Order XXXII, rule 4, it is only “ where there is no other person 
fit and willing to act as guardian for the suit,” that the court is 
permitted to appoint one of its own officers as guardian. Finally 
after several applications have been made, and several persons have 
refused, the court appoints one of its own officers as guardian, 
.and the suit proceeds. 

We have found many instances in which it has taken more 
■than a year to appoint a guardian to the suit. In one instance 
proceedings were held up for two years, before the guardian was 
•appointed. 

7. We consider that Order XXXII, rule 4, should he remo- 
delled. This rule combines directions as to the appointment of 

a next friend of a minor who is plaintiff and a guardian ad litem 
of a minor when he is defendant. The combination of directions 
in the same rule is not altogether happy. The object of appoint- 
ing a next friend to a plaintiff who is a minor is in the main not to 
secure the interests of the minor, but the interests of the defendant 
by requiring that there should be with the minor some person who 
xvill be responsible to the defendant for his costs in the event of 
failure of the action. The appointment of a guardian ad litem 
to a minor as a defendant is to protect the interests of the minor 
in the suit. 

The rule commences with where a minor has a guardian 
appointed or declared by competent authority, no person other 
than such guardian shall act as the next friend of the minor 
or be appointed his guardian for the suit unless the Court con- 
siders, for reasons to be recorded, that it is for the minor’s welfare 
that another person he permitted to act or be appointed, as the 
case may be.” This provision does not require amendment. In 
such a case the guardian appointed by the court is obviously the 
proper person to represent the minor. 
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In the event of there being- no such person, the rule should lay 
down that the natural guardian of the minor, or, where there is 
no such guardian,, the person in whose care the minor is, should 
ordinarily be appointed guardian for the suit. As dhe rule stands, 
neither a guardian appointed by competent authority nor a natural 
guardian nor the person, in whose care the minor is, can be 
appointed guardian for the suit without his express consent. The 
framers of the new Code inserted this provision in place of the old 
provision whereby such consent was presumed. We see no advan- 
tage in the alteration, and would revert to the old practice which 
has been approved by many witnesses, who had considered the 
point. Such a person cannot, of course, he appointed as guardian 
for the suit, if he refuses to accept the responsibility. To force 
such a person to act, when he refuses to accept the responsibility, 
would be detrimental to the interests of the minor. We propose 
therefore that the consent of such a person should be presumed, 
and that notice should be issued upon him presuming his consent. 
There is no object in issuing notice upon the minor. We suggest 
that, if such a person does not within a month refuse to act, his 
consent should be presumed. Should he eventually appear before 
the court and refuse to act, the court would then relieve him of his 
duties and would appoint another guardian for the suit. In no 
circumstances would the court appoint such a person if it con- 
sidered, for reasons to be recorded, that it was for the minor’s 
welfare that another person should be appointed. The main 
reason for refusing to appoint such a person would be that his 
interest was adverse to that of the minor, or that he was not in 
other respects a suitable guardian. 

If such a person he not appointed, we suggest that the court 
should immediately appoint one of its own officers as guardian, 
unless the presiding officer, from his own knowledge or informa- 
tion received, can discover a relative, near friend or other person, 
who would be the most suitable guardian. We would make it 
clear iu the rule that a pleader of the court is an officer of the 
court for this purpose. In many instances the most suitable 
guardian of a minor would be a pleader of the court, especially 
if a pleader of standing could he found who was engaged mainly 
in chamber work, and who would have sufficient time to devote 
towards snch duties. The consent of an officer of the court other 
than a pleader can he easily arranged, hut, when a person other 
than a paid officer of the court is appointed, his express consent 
should he first required. But if a person other than a guardian 
appointed by competent authority, a natural guardian or the person 
in whose custody the minor is, is appointed as a guardian, the 
costs to he incurred by him in the performance of his duties as 
a guardian must he borne either by the parties or one or more 
of the parties to the suit, or out of any fund in court in which 
the minor is interested. When the costs are borne by a party it 
will he unusual for them to he borne by a party other than the 
plaintiff or one of the plaintiffs. 
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Commissions . 

8. Delay arises frequently when commissions are issued to 
examine witnesses, for local investigations, to examine accounts, 
or to make partitions. 

Commissions to examine witnesses may be issued to examine 
a witness who is resident within the local jurisdiction of the court 
when such a person is exempted from attendance, or is from sick- 
ness or infirmity unable to attend the court (Order XXVI, rule 1), 
or is about to leave the jurisdiction before the date fixed for ex- 
amination in court, or is an officer of Government who cannot 
attend without detriment to the public service (Order XXVI, 
rule 4). 

Such commissions are issued mainly for the examination as 
witnesses of parda-nashin ladies. There should not be delay in 
returning them, for the commissioner in these instances is usually 
a pleader of the court, and under the court’s control. Nevertheless 
there is too often great delay in executing these commissions, and 
the time expended over the examination and cross-examination 
of the witnesses is unduly protracted. 

The delay is very much greater in the case of commissions 
issued for the examination of witnesses resident beyond the local 
limits of the court’s jurisdiction. As no one can be ordered to 
attend in person who resides more than two hundred miles from 
the Court House (Order XYI, rule 19) it is almost obligatory to 
issue commissions for the examination of outside witnesses under 
Order XXVI, rule 4, and very serious delays arise in awaiting 
the return of such commissions. They are issued to the court 
within the local limits of whose jurisdiction the witness resides, 
or to a pleader or other person whom the court issuing the com- 
mission may appoint. 

As there is a disinclination to add to the duties of courts 
the recording of evidence in suits not within their jurisdiction, 
the usual practice is to appoint a pleader in the place where the 
witness resides as commissioner. Lists of pleaders in all courts 
who are ready to accept commissions are maintained, and the 
issuing court usually selects the name of one, and sends him the 
papers and the fee. 

There is delay in returning these commissions. The delay 
is sometimes very marked. The pleaders to whom they are issued 
are apt to put them on one side and to take them up when they 
have nothing better to do. The fees paid are small, and present 
little attraction. As these pleaders are unknown to the issuing 
court, and not under that court’s control, the presiding officer can 
do little to expedite return: 

■ The system under which pleaders are appointed commis- 
sioners is not a bad system. There is no advantage in taking up 
the time of presiding officers in recording evidence on commission. 
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But the control over the commissioner should be effective. We 
suggest that in substitution of the present system under which a 
large number of pleaders are entered as commissioners in each 
place only one or two selected men should be kept on the list. 
The scale of fees should be revised, and the conditions improved. 
The work would then be more lucrative. It should not be difficult 
to find suitable men. At all headquarters there are some pleaders 
who although quite competent to undertake such duties, have little 
practice in the courts. 

9. Under the Evidence Act the word ££ Court 55 includes all 
judges and magistrates and all persons except arbitrators legally 
authorized to take evidence. It therefore includes commission- 
ers appointed to take evidence under the Civil Procedure Code, 
and such commissioners must act in conformity with the provi- 
sions of the Act. Although it would appear that a commissioner 
has the authority given by Chapter X of the Evidence Act to ex- 
clude irrelevant or inadmissible evidence, and to see that ^the 
provisions of Section 138 are obeyed in respect of examination, 
cross-examination and re-examination, and has further the autho- 
rity to prohibit the putting of leading questions and to forbid 
questions which are prohibited under the provisions of Sections 
151 and 152, the Code does not make the position of such a 
commissioner clear upon these points, and in consequence there 
is considerable uncertainty both in the minds of certain presid- 
ing officers and commissioners as to what the powers of the latter 
really are. In our opinion the rules should be recast in order to 
make clear that a commissioner can have the same authority as 
a judge in these matters. Xot only is there a considerable waste 
of time in the recording of evidence upon commission, but wit- 
nesses are exposed to considerable inconvenience and . sometimes 
to improper treatment owing to the fact that the majority of com- 
missioners are under the impression that they have no authority 
to control the examination. 

Instances can arise in which it is not possible to obtain the 
services of a commissioner who is qualified to be given discretion 
to exclude inadmissible evidence. To provide for such a contin- 
gency, we consider that the rules should be recast in order to pro- 
vide for the appointment either of a commissioner who shall have 
the same authority as the court in excluding inadmissible evidence, 
or for the appointment of a commissioner who would be obliged 
to record every thing that each party desired, leaving the question 
of admissibility or inadmissibility to the decision of the court 
which issued the commission. In cases in which a commissioner 
is given full power to reject evidence as inadmissible the rule 
should provide for an appeal against his decision refusing to admit 
to the court which issued the commission. Such an appeal should 
be filed within a very short period. We would not be m favour 
of permitting such an appeal to ^he filed more than seven days 
from the date when the party objecting has had the opportunity 
of approaching the court after rejection. 

e 2 
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It is obvious that, if commissioners are to give satisfaction 
in the discharge of their duties, they must be furnished at any 
rate with an abstract of the pleadings and the issues to enable 
them to be in some sort of a position to form an opinion as to 
what is not material or relevant. There should not, however, be 
any difficulty in providing commissioners, when necessary, with 
such materials. Further, it is essential that if the powers of com- 
missioners in this respect are to be exercised so as to give satis- 
faction, the care which we hare already indicated as necessary 
should be exercised in their selection. 

10. Commissions of this nature should be issued to the court 
within whose jurisdiction the witness resides and not to the pleader. 
The court should issue the commission to the pleader noting the 
date, should note the progress of the work, and be held responsible 
for due execution. 

There is no objection to the parties sending a commissioner 
from the district in which the suit is being heard to record the 
evidence of a witness in a district outside the court’s jurisdiction, 

11. Commissions for local investigations such as ascertaining 
the market value of property in dispute, the ascertainment of 
mesne profits, damages, or annual profits, surveying, ascertaining 
boundaries, or for making partitions are in some places made over 
to officers on fixed salaries called ce amins ” (the fees being credited 
to the Government) and in other places to pleaders who are remu- 
nerated by r fees. TV hen these commissions are issued to amins 
delays should and can be reduced to a minimum. The amin is a 
court officer, and can he made to work expeditiously if properlt 
supervised. When these commissions are issued to pleaders the 
delays are sometimes very great. Hot only are the commissioners 
not so easy to control, but the system itself makes for delay. In 
order to execute such a commission, the commissioner has tisually 
to leave headquarters and remain away some little time. He 
naturally is apt to subordinate this duty to his other engagements. 

The amin system, as it exists at present, has, however,, 
been criticized unfavourably. The amin is not always above sus- 
picion. The system has been given up in many places owing to 
the unsatisfactory work done by the amins in "the past in those 
localities. . But this circumstance does not appear to us to constitute 
a real objection to the system. It is only an objection to the 
manner m which it has been worked. Amins are selected from 
the ministerial staff. They are poorly paid and poorly qualified. 
Their work on the whole is better than might be reasonably ex- 
pected. If, as we suggest they should be, they were selected "from 
a superior class, better trained, better paid and better supervised, 
there is no reason why their work should not he absolutely satis- 
factory. 

In the province of Bengal and elsewhere, where the amin system 
Has oeen given up, certain pleaders have gone through special 
courses in survey and the like, in order to render themselves com- 
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petent to cany out such commissions. Where such pleaders have 
undergone this training and have proved their efficiency, we do 
not suggest that the present system should be altered, although, 
even where the pleaders are efficient, they cannot necessarily 
be under the same control as amins, or able to act as promptly, 
Onr recommendations here are that, where the amin system is in 
existence, it should be retained, but that the amins should be 
better trained and better supervised. Where the amin system 
is not in existence, it will be open to the provinces concerned to 
introduce it, unless they have a satisfactory system already in 
existence of issuing commissions to amins. 

12. There remain commissions to examine accounts. There is 
considerable delay in obtaining their return. If, however, the coun 
takes the trouble to find individuals each competent in a particular 
form of accounts, to arrange ‘with them always to undertake the 
commissions to examine such accounts, and to remunerate them 
adequate! v for the work performed, the delavs will be very much 
less. 

Arbitration. 

13. Changes in the law of arbitration in suits will be considered 
elsewhere. Here attention is drawn to the fact that once a suit 
has been referred to arbitration, it is apt to drag on unduly. The 
remedy is, however, very hard to find. It is for the parties to 
appoint their own arbitrators, and when they select men of un- 
methodical habits, the work will not be done in a methodical 
manner. Arbitrators further find greater difficu] ties in procuring 
the attendance of witnesses and the production of documents than 
are experienced by courts. They cannot be as strict as a court. 
We have, however, observed that where the presiding officer of 
the court is zealous and tactful he can influence the speed of the 
disposal of the work by arbitrators, and it is from greater care 
and attention from the presiding officer that improvement can be 
expected. 


Results. 

14. The extent to which the decision of contested suits is de- 
layed by causes outside the control of presiding officers may be 
apprehended partially from the result of an examination made 
of the causes of delay in regular suits which were pending for 
more than a year on" the 30th September 1923 in the courts of 
district judges, subordinate judges and munsifs in the province of 
Agra. There were 70S such suits. Failure to effect service ac- 
counted for 42, the stay of proceedings to await the result of 
proceedings in other courts accounted for 89, delays caused 
commissioners in not carrying out their duties accounted for 31 
and the delays caused by" arbitrators who failed to return their 
awards accounted for 33. ' Thus 195 suits out of 709, more than one- 
fourth of the suits pending for a year were held up owing to causes 
not within the control of presiding officers. 
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,We haye not considered so far the disposal of judicial and non- 
judicial miscellaneous work. It is not necessary to enlarge on this 
point. Where miscellaneous work is of a judicial nature the same 
defects are present as in the disposal of suits, and the same remarks 
apply. Where it is non-judicial the subject will be treated under 
the head of office work. 
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CHAPTER 6. 

Instances of delay in original suits. 

Some examples taken from different provinces will indicate in 
detail the nature of some of these delays. These cases have been 
selected not as the worst cases, but as typical cases from certain 
provinces. The names of the parties are not given, nor have the. 
names of the provinces in which these suits arose been indicated. 


Case I. 

H. B. 'u M. N. C. 

This suit was instituted on the 2nd June 1919 in the court of 
a subordinate judge. The plaintiff alleged that it. N. C., defend- 
ant, had executed a promissory note in favonr of H. B., plaintiff, for 
Es. 5,500 carrying 15 per cent, simple interest, that certain re- 
payments had been made, and that after deducting these repay- 
ments Rs. 5,759 were due. The suit was to recover that sum. The 
written statement was filed on the 27th August 1919. It was 
over three thousand words in length. Much was irrelevant; the 
mass was argumentative. The written statement admitted exe- 
cution of the promissory note by the defendant. It set forth the 
defendant’s version of the monetary transactions between the- 
parties for many years. The main contests taken by the defendant 
were that no consideration in cash had passed at the time of exe- 
cution of the promissory note in suit and that the payments ■ made- 
satisfied the amount due. It further pleaded that the note had been 
executed as a result of undue influence exercised by the plaintiff 
over the defendant and that the rate of interest was unconscionable. 

The plaintiff’s case was that Es. 4 5 665 out of the consideration 
had been banded back in satisfaction of the amount due under two 
previous promissory notes, that the balance Es. 835 had been 
taken by the defendant in cash, that only those payments had 
been received which were set forth in the plaint, that no undue 1 
influence had been exercised and that the rate of interest was- 
not unconscionable. 

The plaintiff was a hanker in a well established business-. The' 
defendant was a zamindar, who engaged in money-lending and 
trade. Both parties produced books of accounts kept in a regular 
way of business. 

The 16th May 1920 was fixed for the final disposal of the 
suit. On that date the plaintiff was ready with his evidence. 
The suit was not taken up on that date, but adjourned to the* 
following day. On the following day the defendant filed an 
application calling upon the plaintiff to produce the hooks of 
account of the branch in which the transactions had taken place for 
the past six years. The plaintiff objected to producing these 
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books. He was subsequently ordered to produce such books as 
contained references to tire monetary transactions between the 
parties. On tbe 28th June 1920 the defendant applied to examine 
the plain tiff on interrogatories. After some contest the application 
was granted. The interrogatories were answered on the 12th 
August 1920. 

The issues were not framed till the 17th June 1921 and the 
1st July 1921. On the 4th July 1921 the defendant applied for 
permission to amend his written statement. 

On the 25th July 1921 (more than two years after institution) 
the hearing of evidence commenced. The plaintiff’s first witness 
K. E. was his employee. E. R. had arranged for execution of the 
promissory note in suit and seen the defendant receive the con- 
sideration. He was examined for a portion of the 25th July. The 
examination-in-chief concluded early on the 26th July; he was 
cross-examined for the remainder of the 26th July and for the 
greater part of the 27th July. He was re-examined on the 27th 
July. After his re-examination was concluded the court permitted 
him to be cross-examined further. This further cross-examination 
continued on the 28th J uly. The witness was in the box for nearly 
three days. His examination, cross-examination and re-examina- 
tion should have been concluded in two hours. 

In cross-examination he was asked to disclose the names of 
all the employees of the branch during the last six years and to 
state what their duties were. He was asked to give a complete 
account of the methods of conducting business in the branch. 
He was asked who the relatives of the defendant were, and what 
he knew of their monetary transactions. He was asked to give 
a minute account of the whole of the defendant’s transactions with 
the plaintiff for six years. He was taken over every detail of 
the execution of the promissory note in suit and over a very large 
number of entries in the plaintiff’s books, which he had not made, 
in respect not only of the defendant’s transactions with the plain- 
tiff, but of other transactions. Nothing was elicited in favour of 
the defendant from this cross-examination. There was no need 
for re-examination. There was nothing in re-examination which 
justified further cross-examination. 

On the 28th July 1921 H. J., plaintiff’s second witness, entered 
the box. H. J. was cashier of the branch and had written up 
relevant entries in the account hooks. He gave details as to the 
execution of the promissory note and proved the entries in the 
account books which he had made. He was examined-in-chief at 
an unnecessary length for the greater part of the remainder of 
the day. His cross-examination commenced just before the court 
rose. He was cross-examined for the whole of the 29th July 
and 30th July. The court did not sit on the 31st July and the 
1st August. On the 2nd August his cross-examination concluded. 
He was then re-examined and cross-examined on his re-examina- 
tion. He was in the hox for over three days. 
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This witness was cross-examined on the same lines as those 
on which the first witness had been cross-examined. His cross- 
examination was even less valuable than that of the previous wit- 
ness. There was no necessity to re-examine him and nothing arose 
in re-examination which required cross-examination. His evidence 
should have taken about three hours. 

Three more witnesses, S. B. S. 5 K, K. S., and 3L D., were 
examined on behalf of the plaintiff on the 2nd August 1921. They 
were persons who had had monetary transactions with the plaintiff’s 
branch and were called to prove that he conducted his business 
in a regular manner. Their evidence added nothing to the case. 
This closed the plaintiff’s case. 

The defendant’s evidence commenced on the 3rd August 1921. 
He put himself in the box as first witness for the defence. He 
was examined-in-ckief for the whole of the 3rd August and for 
a greater part of the 4th August. In his examination-in-chief he 
gave details as to the history of his ancestors. He was taken in 
the minutest details over all the transactions which according to 
him led to the execution of the promissory note in suit. He finally 
deposed at length how the promissory note in suit came to he 
executed. He was further examined as to repayments and as to the 
undue influence alleged to have been exercised over him and as 
to the rate of interest. 

His cross-examination commenced on the 4th August and conti- 
nued for the 5th, 6th, 8th and 9th. He was cross-examined in all 
for four and a half days. He was re-examined on the 9th August, 
and cross-examined on liis re-examination for the remainder of 
that day with the exception of the last quarter of an hour. He 
was thus in the witness box for practically six days. His cross- 
examination was of value but should have been compressed into 
less than one-fifth of the time it actually took. This witness’s 
evidence on a liberal estimate should have taken one day. 

1ST. 1ST. C., second witness for the defendant, was examined-in- 
chief for about quarter of an hour on the 9th August. His evidence 
was concluded on the fallowing day. He was called to prove 
that he would have been ready to lend money to the defendant at 
a lower rate of interest than the plaintiff had charged on the 
promissory note in suit. He added that he did not know the 
defendant and had never been asked to lend money. His evidence 
was irrelevant. 

On the 10th August the evidence of S. M., defendant’s third 
witness 5 was commenced. S. M. was defendant’s servant. He was 
examined-in-chief for the remainder of the 10th August and for 
half of the 11th August. He was cross-examined for the remainder 
of the 11th August and for the whole ot the 12th August (there 
was a short sitting that day) and a portion of the 13th August. 
This witness was called to corroborate the defendant as to the 
nature of the transaction and repayments. Both his examination- 
in-chief and his cross-examination were unnecessarily protracted. 
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The cross-examination was of value hut it lasted much too 
long. One day was more than sufficient for the whole of this wit- 
ness’s evidence. The defendant’s fourth witness, P. B., called in 
corroboration was heard on the 13th August. This closed the de- 
fendant’s case. 

Nine witnesses in all were heard. Three were unnecessary. One 
g'ave irrelevant evidence. The plaintiff’s evidence should have 
occupied one day and the defendant’s evidence should have occupied 
two and a half dar^s. 

The judgment was delivered on the 24th August 1921 decreeing 
the plaintiff’s suit. 

This was a simple suit on a promissory note. The facts were 
in no way complicated, and no question of law' worth the name 
.arose. The plaintiff was a hanker in well established business 
who conducted his business regularly and kept proper books of 
account. The defendant was a middle-aged zainindar, who con- 
ducted money-lending and trading transactions. He admitted 
having, executed the promissory note. The plaintiff’s books showed 
that the greater portion of the consideration had been devoted- to 
the satisfaction of amounts due on previous transactions and that 
the balance had been paid in cash. They showed certain repay- 
ments. Nevertheless the suit took nearly two and a quarter years 
to decide, and the hearing of evidence occupied sixteen working 
days. . . 


Case II. 

P. B. and ors. v. B.< & Co. 

A company owning a mill represented by the defendant company 
B. & Co., purchased about 1919 a plot of land adjoining the mill 
from B. L. P.; for the purpose of extending their premises. The 
plot of land was less than two acres in' area. In 1920, P. B. and 
three others, zamindars of the village in which the plot was 
■situated, instituted a suit in the court of the subordinate judge 
against B. & Co., on the allegation that B. L. P., the defendant 
company’s vendor, was a tenant without right of transfer, to 
eject the defendant company from the plot, and in the alternative 
to prohibit them from making constructions on the land or using 
it for other than agricultural purposes. The plaint was presented 
■on the 31st May 19-20 and on the same day an application was made 
for a temporary injunction supported by an affidavit. This appli- 
•cation asserted that the defendant company was converting the 
land in suit into a burning ghat, and asked for a temporary injunc- 
tion to he extended for the period that the suit was in progress, to 
restrain- the company from converting the land into a burning 
ghat or making any constructions thereon. The following is a 
complete history of the progress of the suit as contained in the 
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order sheet. The numbers of the orders are the numbers given 
in the order sheet. The notes are our notes: — 


No. of 
order. 

1 


9 



Date of order. Order. 


31st May 1920. Plaint filed. To 1st July 1920 for 
settlement of issues. 

Ditto . Plaintiffs applied for temporary 
injunction to restrain defend- 
ant company building on land 
in suit. Tlie application -was 
accompanied by an affidavit. 


Order . 

Temporary injunction granted ex- 
parte probi biting defendant 
company “ making the disputed 
land into burning ghat or erec- 
ting any sort of paces, structure 
thereon.” 

N otice to defendant to sh ow cause 
against the grant of an injunc- 
tion within seven days. 

9th June 1920 . The defendant company appeared 
by pleader, admitted having re- 
ceived notice of the temporary 
injunction on 3rd June 1920 at 
the office of their solicitors, filed 
a power of attorney dated 4th 
June 1920 empowering the 
same solicitors to represent 
them, and put in an application 
stating that, having regard to 
the nature of the case and 
the fact that notice had Gnly 
been served on them on the 
3rd June, they should be al- 
lowed an extension of time with- 
in which to show cause against 
the temporary injunction. 


Order. 

Three weeks extension allowed. 

29tb June 1920. Defendant company applies' for 
further time to file objections to 
the injunction. : 

To be put up later. 

1st July 1920 . “ On the application of the plain- 

tiffs for time for service of sum- 
mons on the defendant the suit 
is adjourned to 28th July next 
] for settlement of issues/* 


Norn 


The affidavit disclosed 
no sufficient cause 
j astifying the grant- 
ing ex-parte of a 
temporary injunc- 
tion. 


Orders were passed 
on 1st July 1920 — 
See Order 6 infra ~ 


The plaintiffs had 
been allowed one 
month, within which 
to serve rhe sum- 
mons with copy of 
the plaint on the; 
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No. of 
order. 



1st July 1920 (la- “ Defendant's petition for time to 
ter on the same show cause against injunction 

day). mat fcer filed on 29th J une 1920 is 

considered. Defendant isallow- 
j ed to show cause on rr before the 
2Sth July next/ 5 



Note. 


defendant com* 
pany. They had 
served notice of 
the injunction on 
them on the 3rd 
June. The service 
of the summons 
with copy of the 
plaint could have 
been made at the 
same time. 

The plaintiffs, having 
obtained their tem- 
p or ary inj u notion, 
take no action to 
proceed with the 
suit, ask for time 
and get it granted. 

This is the order 
on -1 sup' a- The 
court having a few 
hours before ad- 
journed the hear- 
ing to 28th July to 
enable the defenr 
dant company to 
be served with no- 
tice of the suit, and 
a copy of the 
plaint, now treats 
the company as 
present and directs 
them to show cause 
on the same day 
against the injunc- 
tion. 

The defendant com- 
pany have an office 
in a main street 
within seven miles 
or so of the court. 
They had appeared 
through a pleader 
on the 9th June, 
the 29th June, and 
the 1st July. They 
had been served 
once in the matter 
of the injunc- 
tion. They had in- 
timated the names 
of their solicitors. 
Yet the court ac- 
cepted as a reason 
for their non-ser- 
yice with summons 
in the original 
suit, that the plain- 
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Date of order. 


2S oh -July 19-0 The defendant company oeiiij 
(same date). present by pleader and I: a vine 

fciiert an application " that to- 
day is fixed for youi netitimie: to 
snow cause why Die injunction 
prayed for by the defendants 
'Air ill d not be granted, that 
unfortunately y oils' petitimiei 
has not yet been able to collect 
a 11 tt i e p a per s a nd d o < • u me nt .» ii e - 
ce-sary for them to show cause, 
that some move time will be le- 
o uired for the said nurno-o.* 5 


tiffs had omitted to 
supply an identi- 
her. A few hours 
after this order was 
passed, the pleader 
.•I the defendant 
company appears, 
mid puts in an ap- 
plication on which 
the court passes or- 
ders. The sum- 
mons in the mean 
time re-issues. 


h '* On the application of the dele a- j 

I Ciiuit for time to show cause 

against injunction matter, they 
are allowed to show cause on or 
before 2 1st August next.* 5 

9, 10 & 11 i 2 1st August 1920 Summons served. Defendant asks 

for further time within which 
to file written statement. Time j 
granted on defendant company ! 
paying costs of day's hearing, j 
Adjourned to 11th September 
1920 for framing issues and de- I 
eision on injunction. ; 

23rd August 1920 Defendant company having paid I 
day’s costsallowed a week within 
wine h to file writ t en st ate meat . 

30th August 1920 Defendant company files affidavit 
showing cause against in j tine- j 


5 To 23th September for hearing rule 

14 11th September Defendant company applies for 
1920. further time within which zo file 

written statement. 
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No. of 
order. 

Date of order. 

Order. 

Note. 



Order. 




Time extended for that purpose 
to 25th September, on which 
date issues will be framed. 


15 

25th September 
1920. 

Defendant company asks for 
further time within which to file 
written statement. Time gran- 
ted on condition that they paid 
cost of day’s hearing up till Sth 
October. Rule ordered to he 
heard on 19th November. 


10 

Sth. November 
1920. 

Defendant company hies written 
statement. Issues not framed. 
Adjourned to 19th November 
for framing issues. 


17 

19th November 
1920. 

Plaintiffs file counter affidavit in 
the matter of the rule for inj unc- 
tion, and submit the issues they 
suggest should be framed. 




Order. 




Adjourned to the 4th December 
for framing issues and deciding 
injunction. 


IS 

20 tli November 
1920. 

Plaintiffs hie certain documents. 


19 

4th December 
1920. 

Judge engaged in hearing part 
heardsuit. To 6th January 1921 
for framing issues and deciding 
injunction. Defendant com- 
pany to submit issues they sug- 
gestshould beframed on thatday. 



j 0th January 1921' 
1 

Adjourned to 7th January 1921 . 

No reason given. 

^1 

7 th January 

1921. 

Adjourned to 20th January 1921. 
(Reason given 4 4 Want of time.”) 


22 

20th J anuarv 

1921. 

Adjourned to 31st January 1921. 
(Reason given 44 No time to- 
day.”) 


23 

31st January 
192.1. 

Adjourned to 19th February 1921. 
(Reason given 4 e Want of time.”) 


24 

19th February 

1921. 

Adjourned to 11th March 1923. 
(Reason given 4 4 Presiding officer 
is indisposed.”) 


25 

11th March 1921 

1 

. Adjourned to 2nd April 1221 
(Reason given 14 The court iz 
otherwise engaged.”) 

- 
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No. of 
order. 

Date of order. 

Order. 

26 

2nd April 1921. 

Adi our ne cl to 30th April 1921. 
(.Reason given “ By request of 
pleaders.”) 

27 

30th April 1921 

Adjourned to the 24th hi ay 1921. 
(Reason given “ At the request 
of pleaders.”) 

28 & 29 

25th May 1921 . 

The hearing was taken np on the 
25th May as the 24th was a pub- 
lic holiday. Adjourned to the 
18th June. (Reason given “ At 
the request of pleaders.”) 

30 

18th June 1921 

Adjourned to the 2nd July 1921. 

(Reason given “ No time to- 
day”) 

31 

2nd July 1921 . 

Adjourned to the 16th July 1921. 
(Reason given * e At the request 
of pleaders.”) 

-32 & 33 

16th July 1921. 

i 

Issues framed. To 1st August 1921 
for evidence. The matter of the 
injunction was not decided. 6th 
August 1921 was fixed for its de- 
cision. “ At the request of 
pleaders.” 

34 

6th August 1921 

Adjourned to 10th August 1923 for 
decision of the rule. (Reason 
given 4 4 At the request of pi ea- 
ders.”) 7 

35 

10th August 1921 

f 

“ On the application of the defen - 
* dant for time, and the plaintiff 
consenting,” the hearing was ad- 
journed to the 14th September 
1921 both for final decision of 
the suit and decision of the 
injunction. 

36 

14th September 
1921. 

Adjourned on the application of 
the plaintiffs to 7th November 

1921. 

37 

7 th November 
1921. 

Adjourned on the application of 
the plaintiffs to 22nd November 
1921. 

738, 39 & 40 

22nd November 
1921. 

Adjourned on the application of 
the plaintiffs to 3rd December 
1921 for decision of the injunc- 
tion and to 9th December 1921 
for decision of the suit. 

41 

5th December 
1921. 

It having been subsequently dis- 
* covered that the 3rd December 
was a holiday, adjourned to 9th 
December 1921 for decision of 
the injunction also. 
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No. of 
order. 

Date of order. 

Order. 

Note. 

42 

9th December 

1921. 

Ci On the application of the defen- 
dant for time and the court being 
otherwise engaged, 5 ’ the hearing 
was adjourned to 6th January 
1922 for decision of the suit and 
| injunction. 


43 

0th J anuary 

1222. 

! 

On the application of the defen- 
dant adjourned to 3 4th J anuary 
1922 for decision of the injunc- 
tion and to 3 1st January 1922 
for decision of the suit. 


44 

14 th Janua~v 

1 922., 

i Adjourned to 24th January 1922 
for decision of the injunction. 
(Reason given “ No time to- 
day.”) 


45 & 46 

24th January 
1922. 

Adjourned to 31st January 1922 
for decision of the injunction. 
(Reason given “ The court is 
o t h er wi se en g a ged . ” ) 


47 

31st January 
1922. 

£: On the application of the defen- 
dant for time and the court 
being otherwise engaged,” to 
22nd February 1922 for deci- 
sion of suit and injunction. 


48 

22nd February 
1922. 

{i On the application of the plaintiffs 
for time and the court being 
otherwise engaged,” to 22ml 
March 1922 for decision of suit 
and injunction. 


49 

22nd March 1922 

One witness for plaintiffs present, 
but not heard. The defendant 
company asked for an adjourn- 
ment. Adjourned to 21st April 
1922. 


50 

21st April 1922 

On the application of the plain- 
tiffs for time, the defendant 
company having no objection, 
adjourned to 17th May 1922. 


51 

17th May 1922 

On the joint application of both 
parties for lime adjourned to 
15th June 1922. 


52 

15th June 1922 

Parties requesting adjournment in 
view of negotiations for a settle- 
ment adjourned to 13th July 
1922. 


53 

13th July 1922 

i 

Negotiations not completed to 21st 
July 1922. 


54 

j 21st J uly 1922 

Negotiations not completed. Ad- 
journed to 18th August 1922. 
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No. of 
order. 

Date of order. 

Order. 

55 

18th August 1922 

Negotiations not completed. Ad- 



journed to 12th September 1922. 

56 

12th September 

Suit withdrawn and dismissed. 


1922. ‘ 

Costs on parties. 


It will be seen from the above order sheet that the suit was 
instituted on the 31st May 1920 and was withdrawn under an 
amicable settlement on the 12th September 1922. The hearing 
thus lasted for two years three months and twelve days during 
which period not a single witness was examined. 

The mismanagement of the service of summonses was amazing. 
By the 3rd June 1920 notice of the temporary injunction had been 
served on the defendant company through their solicitors, and 
the defendant company had informed the court of the names of 
the firm of solicitors representing them by the 4th June 1920. 
The defendant company appeared in court on the 9th June 1920, 
29th June 1920, 1st July 1920 and the 28th July 1920. Yet 
the court was not satisfied that there had been sufficient service 
on them even on the 28th July 1920, because the summons on the 
company had been returned unexecuted for want of an identifier, 
and it was not till the 21st August 1920 that the parties were 
considered to he before the courc. It would hardly have been 
possible to have discovered a party on whom it was more easy 
to serve a notice, for the defendant company owned large offices 
in a frequented thoroughfare within a few miles of the court 
premises. 

The reasons adduced by the defendant company for their 
inability to reply at once to the application of the interim injunc- 
tion and for their inability to file a written statement on the date 
desired were not convincing. A firm of their standing would 
ordinarily be expected to have their title deeds ready to hand 
and when advised by a firm of solicitors should not have required 
more than a week to meet the injunction and three weeks within 
which to file a written statement. 

Yet it is seen that after receiving notice of the issue of the 
interim injunction on the 3rd June 1920 the defendant company 
were not ready with an affidavit in reply till the 30th August 
1920. Although the application for injunction contained the 
substance of the plaint and the application was in the defendant 
company’s hands on the 3rd June 1920 (it is true that a copy of 
the plaint does not seem to have reached the defendant company 
till the middle of August 1920) the written statement was not 
prepared till the 5th October 1920. 

The issue of an ex- parte injunction was not justified in any 
way. Although the defendant' company’s contest was unsatis- 
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factory, the affidavit in support of the application for injunction 
hid not disclose any cause sufficient to justify its being granted. 
The failure to decide the matter of injunction reflects little credit 
on the court. Its effect was to stay the defendant company's 
operations and to interfere with the conduct of their business. In 
these circumstances the court should have decided the matter 
•promptly. < % 

The methods up to the time of the filing of the written state- 
ment were not satisfactory. The methods were even less satisfac- 
tory afterwards. The delay in fixing issues was absolutely in- 
excusable. The points in dispute were clear. It should not have 
taken more than half an hour to master the pleadings and the fram- 
ing of issues could have been completed in another half hour. It 
.appears that the presiding officer did not apply his mind to the 
points, but encouraged the parties to fix their own issues. Although 
he was ready to transfer his duties in this respect to the parties 
themselves, it took fourteen adjournments before the issues were 
fixed and three months and eight days passed before they were 
framed. The blame for the subsequent waste of time must be 
apportioned between the judge, the plaintiffs and the defendant 
company. ‘When one party or the oilier or both did not obtain 
an adjournment on insufficient grounds the judge adjourned of 
his own motion for inadequate reasons, and the hearing dragged 
on for fourteen months after the issues were framed without record- 
ing the evidence of a single witness until finally the suit ended in a 
compromise. It came before the court on forty-five separate days. 
The hearing was adjourned on nine occasions, because the court 
had no time to take the suit up or was otherwise engaged; on 
seven occasions at the request of the plaintiffs, on seven occasions at 
, the request of the defendant company and on eleven occasions at 
the request of both the parties. On only six occasions was the 
adjournment justified. 

The decision of the suit should have been a simple matter. 
It turned only on two points. These were whether the defendant 
company's vendor had a right to transfer the land in suit and 
whether in view of the vendor's right, the defendant company 
.had a right to utilize the land as they were utilizing it. The 
decision would have been mainly upon consideration of the docu- 
mentary evidence. Properly handled the suit should have been 
decided with contest in six months or less, and the actual hearing 
-should not have taken more than two days. 

Case in. 

S. E. and ors. v. B. M. and ors. 

The plaintiffs were a firm carrying on business in grain in an 
inland town A. The first defendants were a firm carrying on busi- 
ness in the same town and also in a sea-port town B in another 
province. The plaintiffs alleged that they agreed to consign grain 



83 


from A to the first defendants in B, and to recover the amount' 
due by drawing hundis on the firm of the second defendants, that 
they accordingly despatched grain and drew certain hundis, and 4 
that in consequence of the first defendants’ firm having failed 
all the hundis were dishonoured. Their case was that after stop- 
ping certain goods in transit there was a balance of Bs. 8,000' 
due from the defendants. They instituted a suit for recovery of 
this amount with interest on the 2nd November 1907 in the court 
of the district judge at A. 

He transferred the suit for hearing to the subordinate judge- 
on the 6th November 1907. The 9th December 1907 was fixed 
for the settlement of issues, but the hearing was delayed owing to 
difficulties in serving summonses. Summonses were finally served. 
A written statement was filed on the 12th May 1908. As it was 
found that the plaintiffs had entered the names of two deceased 
persons only as partners in the firm of the first defendants, the 
plaint was returned for amendment. On the 1st June 1908 it 
was returned amended. On the 2nd June 1908 further written 
statements were filed, and issues were framed on the 5th July 1908. 
The first issue was whether the court at A had jurisdiction to 
hear the suit or whether the jurisdiction was of the court at B. 
The court did not decide this preliminary issue and proceeded 
with the hearing of evidence. Evidence was recorded on the 14th 
August 1908. The defendants had obtained permission to examine 
witnesses on commission by interrogatories, but there was delay 
in returning the commissions. Further evidence was recorded 
for the plaintiffs on the 7th November 1908, 9th January 1909 
and 23rd January 1909. Evidence was recorded for the defen- 
dants on the 17th March 1909, 19th March 1909, 22nd April 1909,, 
11th May 1909 and the 14th May 1909. The subordinate judge 
was transferred, and as his successor had no jurisdiction to hear 
the suit, the district judge took the suit hack on his own file. 
He decided on the 18th March 1910 on the preliminary issue that 
the court in A had no jurisdiction to hear the suit and that it 
could only he tried in B. He accordingly returned the plaint 
for presentation to the court in B. 

A miscellaneous appeal was forthwith filed against this 
decision. 

This appeal was decided on the 22nd June 1915 five years after 
institution. It was determined that the court in A had jurisdic- 
tion to hear the suit and it was sent back for re-hearing. Another 
subordinate judge took it up. He recorded additional evidence 
and finally decreed the suit on the 26th March 1917 for Bs. 8,000’ 
with interest at 6 per cent. An appeal was filed against this 
decree on the 22nd June 1917. 

This was a very simple suit in essentials, but the first delay 
arose out of the difficulty in discovering the names of the living- 
partners when the names of the members of the firm are those 
of men who are dead. The subordinate judge who commenced 
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tile hurtling of the -mit was right to leave the question of juris- 
diction i ol/.f derided witli Hie other isvtie.s in a final judgment. 

The result of the district judge deciding the question on a preli- 
minary issue was to hold up the hearing for five years. The 
subordinate judge should have impressed upon the parties the neces- 
sity of apnlving for commissions for examination of the witnesses at 
an early date, and his method of recording evidence was objection- 
able and against the law. If he had kept the parties up to the mark 
in applying for commissions for examination of witnesses and had 
fixed his dates of hearing intelligently, and heard evidence from 
day to day, there is no reason why he should not have decided 
the suit within a year from the date of institution. The delay 
in disposing of the miscellaneous appeal is very noticeable. It 
should Lave been known that the appeal was a very simple one 
and ih at if it was allowed, as it was allowed, the case would 
have to go back for re-hearing. Priority should be given to the 
hearing of an appeal such as this. Making all allowances for the 
congestion in the courts concerned there was no reason why the 
suit should not have been decided originally within one year 
and why the final decision in appeal should not have taken place 
two years later. If that had been the case, the final decision 
would have taken place in 1910. 


Case IY. 

Y v . A. 

The plaintiff applied for leave to sue as a pauper. The plaint 
was to ~he following effect : — It was asserted that IT a Hindu had 
three sons V, E, and S. It, that Y -lied, beim? succeeded bv P, 
that E died, being succeeded by H defendant who was still alive, 
and that S. K. died without issue. N had two sons P. A. and R. 
P died leaving two widows the elder of whom was C. C adopted 
with N's consent N’s son P. A. The adoption took place on the 
80th March 1905. P. A. died in 190T. C then adopted the plain- 
tiff Y her brother’s son. The suit was by Y for possession of the 
property of P deceased, (C’s husbanch which was in the hands of 

N. 

There were only three points for decision: — (1) whether P and 
N were joint or separate, (2) whether C had actually adopted Y 
and (8) whether she had authority to adopt Y. 

The suit was instituted on the 3rd July 1911 and it was not 
until the 20th January 1913 that there was decision as to whether 
the plaintiff had a right to sue as a pauper. On the 20th January 
1913 it was decided that he had a right to sue as a pauper and the 
suit proceeded. The 3rd March 1913 was fixed for filing the writ- 
ten statement and the settlement of issues. 

The suit was adjourned four times for filing a written state- 
ment, which in the end was never filed. An oral statement was made 
by the defendant. Issues were framed on the 2nd April 1913 and 



the suit was adjourned to the ITtli June 1913 for the produc- 
tion of documents and evidence. On the 17th June 1913 two 
witnesses were examined for the plaintiff. On the 18th June 1913 
three witnesses were examined for the plaintiff. On the 19th June 

1913. the fifth witness for the plaintiff was cross-examined. The 
hearing was adjourned to the 5th August 1913 and the plaintiff 
was permitted to summon four new r witnesses for that day. On 
the 5th August 1913 three of the witnesses for the plaintiff were 
examined and another was examined in chief. The suit was ad- 
journed to the 2nd September 1913, but it could not be taken up 
on that date as the country was under floods. It was adjourned 
for hearing to the 1st October 1913. On that date one witness 
for the plaintiff was cross-examined, one witness was examined 
and one witness was withdrawn. This exhausted all the witnesses 
in attendance, and the plaintiff was allowed to summon six new 
witnesses for ihe 18ib November 1913. On that date five of these 
witnesses were present, three were heard, one was ill and one was 
withdrawn. This exhausted that list. He was then permitted 
to summon six new witnesses for tin- J.VT- learns -x 1 3 1 A < 'n that 
date he examined two witnesses out of these six, withdrew three 
and was allowed to recall one for the 10th March 1914. He sum- 
moned six new witnesses for that day. On the 10th March 1914 
one of these witnesses was heard, the rest were withdrawn and he 
was permitted to summon ten new witnesses for the 28th July 

1914. Tip till May 1914 nothing was done except the ex- 
amination of three witnesses on commission. Permission was 
given to the plaintiff to examine these witnesses at this very late 
stage. There had been some question of appointing a receiver 
and upon this point an appeal was filed. The case was not re- 
turned till the 12th October 1914 and tlie bearing was adjourned 
to the 19th April 1915. On that date it was not taken up because 
the judge was otherwise occupied. He directed that it should 
come on for hearing on the 4th August and the 18th August 

1915. On the 4th August 1915 the plaintiff concluded his evidence* 
The defendant was allowed to file his documentary evidence after 
Hie plaintiff had concluded bh case. The defendant’s evidence 
was heard on the 18th August 1915, 19th August 1915, 28th Sep- 
tember 1915, 10th April 1916, 17th April 1916, 18th April 1916 
and the 23rd August 1916. The arguments were heard on the 
4th November 1916, the 11th November 1916 and the 20th Novem- 
ber 1916. The judgment was delivered on the 15th December 
1916 about five and a half years after the suit had been instituted. 

It has been seen that indulgence was granted to the plaintiff 
to produce witnesses day after day whose existence he had pre- 
viously not indicated. Attention has already been drawn to the fact 
that laxity in granting adjournments for this purpose results in 
the fabrication of false evidence. In this case that result 
apparently was obtained. Out of the witnesses called by the 
plaintiff in this manner twenty-one were called to prove that P 
and N were separate. The trial court found that not one of these 
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witnesses was telling the, truth and in appeal the same conclusion 
was arrived at. It will be seen that in this case practically every 
rule as to production of oral and documentary evidence was broken. 
There was no attempt to hear the -suit from day to day and it 
was due to this very unsatisfactory procedure that the case stretched 
out to such length. 


Case Y. 

N. C. v. L. D. 

This was a suit instituted in forma pauveris in the court of a 
district judge in which the plaintiff sued his brother for a share 1 
in his father’s property. The suit was instituted on the 24th 
April 1909. The question as to whether the plaintiff was or was 
not entitled to sue in forma 'pauperis was not decided until the 
13th December 1909. On that date the court decided that the 
plaintiff was not a pauper, and he was directed to pay the regular 
court-fee under penalty of dismissal of his suit. This order was 
taken in revision to a higher court. It decided on the 20th Novem- 
ber 1911 (about two years afterwards) that the plaintiff was 
entitled to sue as a pauper. The suit was then recommenced. The 
plaintiff was ordered to produce his witnesses on the 30th July 
1912. On that date he stated that his witnesses had been won 
over by the defendant, and asked for permission to produce a 
completely different set of witnesses on another date. He was 
granted to the 30th August 1912 for the purpose. On that date he 
asserted that the new witnesses whom he had secured had also 
failed, and asked for a further adjournment to enable him to 
secure a third set of witnesses. His application was granted. The 
suit was adjourned till the 11th October 1912. He produced eight 
witnesses on that date. This apparently closed his case. On 6th 
November 1912 the defendant produced ten witnesses; on the 25th 
November 1912 he produced six witnesses and on the 10th Decem- 
ber 1912 he produced two witnesses. 

On the 18th January 1913 a commissioner was appointed te 
record oral evidence on points which should have been settled on 
the evidence already before the court. He recorded the statements 
of fourteen more witnesses for the plaintiff and eight more witnesses 
for the defendant. He filed his report on the 14th February 1913 
and the suit was decided on the 31st March 1913. It lasted alto- 
gether about four years, two years of which were spent in the 
decision of the revision application which could have hardly taken 
half an hour to argue. The latitude given to the plaintiff was 
surprising. It is not easy to conceive a greater inducement to the 
fabrication of false evidence than to permit a man to change his 
witnesses on three separate occasions, and further to permit him 
to call the majority of his witnesses after his case is closed. The 
failure to hear evidence from day to day is very noticeable. The 
suit was not a "difficult one and if properly handled should have 
heen decided in less than a year. 
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CHAPTER 7. 

Constitution of Courts. 

Section I. 

Relief to District Judges. 

1* It is next for consideration how far alterations are possible 
in the. jurisdiction of courts. The amount of devolution which 
may be possible will not be uniform throughout the country, nor in 
any province will all the possible devolutions to which we refer 
be necessary. In some districts the district judges are not 
overburdened while the subordinate judges and munsifs are. ■ In 
others it is otherwise. In some provinces village and panchayat 
courts have been established in considerable numbers and are 
already in a position to give relief in simpler cases. In others 
village courts are only beginning slowly to function. But in many 
districts in order to cope with the increasing mass of work addi- 
tional-help is necessary. It appears to us that this can be- par- 
tially effected with greater convenience to the parties and less cost to 
the State by devolution of powders at present exclusively possessed 
by higher courts to lower ones situated nearer to the parties. 
Where an increase is necessary in the number of courts owing to 
existing courts -being overworked or under-manned that increase 
should be made in the courts of lower rather than of higher tank. 
In regvtrd to village and panchayat courts we hope to show that 
there is substantial promise that in the near future much! of the 
simpler work of the lowest grades of courts can be taken over by 
them. 

2. In Bengal, Assam, Bihar and Orissa and the Province of 
Agra there are under Act XII of 1887 the following classes of 
-courts : — 

1. The court of the District Judge. 

2. The court of the Additional Judge. 

3. The court of the Subordinate Judge. 

4. The court of the Munsif. - ■ 

In Madras in addition to the district judge there are munsifs 
•and subordinate judges. In Bombay, the Punjab and the Central 
Provinces there are no munsifs, but there are corresponding to 
them subordinate judges of different classes, while in Burma the 
Township courts correspond to the munsifs’ courts, and sub-divi- 
sional courts to subordinate judges’ courts. Joint and. assistant 
judges are found in Bombay but not in the other provinces. In 
addition to the courts constituted by the Bengal, Agra and Assam 
Civil Courts Act, 1887, provision is made in the United Provinces 
of Agra and Oudh for Benches of Honorary Munsifs by the United 
Provinces Honorary Munsifs Act:, 1896.. In Bengal members of 
-a Union Board may be constituted a union court under the Bengal 
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Village Self-Government Act* 1919, for trial of simple cases of 
small value. Legislative provision for the constitution of village 
courts lias been similarly made in Madras, Biliar and Orissa, the 
Punjab, the United Provinces, the Central Provinces and Burma. 
We have to consider what changes in the jurisdiction of the several 
classes of courts above referred to will lead to more speedy and 
less costly justice. We think that one of such changes should be 
the devolution of powers from the district judge to courts subor- 
dinate to him. 

3. Under the Civil Courts Act in every province in India the 
court of the district judge is the principal court of original civil 
jurisdiction in each district. Subject to the superintendence of 
the High Court the district judge exercises administrative control 
over all civil courts within the local limits of his jurisdiction. 
He may in some provinces assign such civil business as he thinks 
fit to subordinate judges and munsifs under him. He has juris- 
diction to hear appeals from decrees and orders of all munsifs and 
of subordinate judges, when the value of the original suit in 
which or in any proceeding arising out of which the decree or 
order has been made does not exceed five thousand rupees. He has 
likewise power to transfer to any subordinate judge under his 
administrative control any appeals pending before him from the 
decrees of munsifs or officers corresponding to them. By virtue 
of his office he has the power of appointment, removal and transfer 
of most, if not all, the ministerial officers in all the courts in the 
district. 

4. Having regard to the status and authority thus assigned to 
him by statute he obviously ought to be in a position to find the 
time needed for the discharge of his onerous duties. He must 
in the first place take up a reasonable share of the superior civil 
work and certain classes of original civil work. In the second 
place, he must be in a position to inspect regularly the civil courts 
under his control and be in touch with the work of the civil judi- 
cial officers in such a manner as to be able to guide and instruct 
them. This close supervision will in a gweat measure conduce to’ 
the strict adherence to the orders and rules prescribed for ensuring 
the speedy and fair trial, of suits before the subordinate courts. 
Thirdly, he must find the time needed for studying and grasping 
the details of the nazarat, accounts and other ministerial depart- 
ments and for exercising continuous supervision over them lest 
they get entirely into the hands of the sheristadar and the nazir. 

5. It is well known and it is the opinion of district judges 
examined, that in many cases they cannot find the necessary time 
to discharge their duties in the above directions. The greater 
portion of many of the district judges’ time is occupied by sessions 
and criminal appellate work, and during such time as the judge 
can devote to civil work, his attention is distr acted by a variety 
of miscellaneous judicial work in respect of which under the exist- 
ing law he has exclusive jurisdiction. If we expect the district 
judge to do justice in any way to the work which, as indicated 
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above, legitimately appertains to his office, a portion of liis sessions 
work must, be taken away from him, and lie should be relieved of 
some of Iris duties wliieh according to the view taken decades ago 
could only be efficiently performed by the officer who presided 
over a principal court of civil jurisdiction in a district. The gene- 
ral standard of efficiency of the subordinate judiciary has muck 
improved in the last thirty years and we consider the time has 
now come when some further duties can be safely delegated to 
them. 

6. In some districts where sessions work is comparatively heavy 
it is desirable in the interests of civil work that subordinate judges 
or additional judges be invested with the powers of additional or 
assistant sessions judge so that it may be possible for the sessions 
judge to transfer some of his sessions cases. 

In some places the best arrangement will be for such sub- 
ordinate judges to be given the hearing of appeals (e.g., from 
munsifs) as their civil work. In this way the trial of original 
suits will not be unduly interfered with by the criminal work. 
The duties of such judges would approximate closely to those of an 
assistant judge in Bombay. 

7. The miscellaneous judicial work of the district judge is 
principally under the following enactments: — 

(a) The Religious Endowments Act XX of 1863 and section 92 

of the Civil Procedure Code. 

(b) The Indian Succession Act X of 1865. 

(c) The Probate and Administration Act Y of 1881. 

(cl) The Succession Certificate Act YII of 1889. 

(e) The Guardian and Wards Act VIII of 1890. 

(/) The Provincial Insolvency Act Y of 1920. 

( g ) The Land Acquisition Act I of 1894. 

8. The Religious Endowments Act XX of 1S63, etc. — Section 2 
of this enactment defines court as <£ the principal court of original 
civil jurisdiction in which the mosque, temple or religious estab- 
lishment is situate, relating to ■which, or to the endowment whereof, 
any suit shall be instituted or application made under the provi- 
sions of the Act/ 5 Section 18 of the Act provides a preliminary 
application for leave to institute a suit being made to £ ‘ the Court 55 
( i.e., to the Court of the district judge). These applications often 
■entail a complicated enquiry and occupy much time and there is 
no reason why they should not be heard by a subordinate judge or 
munsif when" the value of the endowed property is within their 
pecuniary jurisdiction. There is nothing peculiar in such proceed- 
ings having regard to the nature of the evidence tendered or the 
problems raised or the parties involved that they cannot now be 
•entrusted to these courts. To obtain relief in the case of a breach 
of public trust of a religious or charitable nature section 92 of the 
Civil Procedure Code (Act Y of 1908), in modification of section 539 
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of the old Code, expressly provides for the institution of the suit 
m the principal court of civil jurisdiction or in any other court 
empowered in that behalf by the Local Government. A similar 
change may be effected in the provisions of the Eeligious Endow- 
ments Act. Further, at present in many provinces the Local Gov- 
ernments have not taken steps, as we think they might, to delegate 
to subordinate judges the power to take cognizance of suits falling 
under section 92 of the Code of Civil Procedure. 

9. The Indian Succession Act X of 1S65 and the Probate 
and Administration Act V of 1881. — Section 235 of the Indian 
Succession Act provides that the district judge shall have juris- 
diction in granting and revoking' probates and letters of adminis- 
tration in all cases. Section 235 (A) was added by the District- 
Delegates Act of 1881 and enables the High Court from time to 
time to appoint such judicial officers within any district as it 
thinks fit to act for the district judge as delegates to grant probates- 
and letters of administration in non-contentions cases. Sections 
51 and 52 of the Probate and Administration Act make similar 
provisions for the disposal of applications under that Act. In 
order to cover sufficiently the area of each province the High 
Courts should make a liberal use of the provisions of these Acts 
by appointing such judicial officers as it thinks fit in every district 
as district delegates. In Bengal and Madras a substantial number 
of district delegates have been appointed in exercise of this power. 

The effect of the provisions of these two enactments above 
referred to is to leave all contentious proceedings in probate and 
administration applications within the exclusive jurisdiction of the 
district judge. In any case before him in which there is conten- 
tion the proceedings must take as nearly as may be the form of a 
regular suit according to the provisions of the Code of Civil Proce- 
dure, in which the petitioner for probate or letters of administration 
is the plaintiff and the person who may have appeared to oppose' 
the grant is the defendant. 

The Bengal, Agra and Assam Civil Courts Act, 1887, makes 
provision in section 23 for the High Court by general or special 
order to authorise any subordinate judge or munsif to take cogni- 
zance of, or any district judge to transfer to a subordinate judge' * 
or munsif, under his administrative control, any contested proceed- 
ings under the Indian Succession Act and the Probate and Adminis- 
tration Act, 1881. Similar provisions occur in section 30 of the 
Punjab Courts Act of 1918, in section 19 of the Central Provinces' 
Courts Act (I of 1917) and in section 28 (A) of the Bombay Civil 
Courts Act of 1869, as recently amended. In Madras, however, 
there is no such power at present. Even where the power to transfer 
individual cases exists it has not as far as we can ascertain been 
availed of. We recommend that, where the District and Addi- 
tional Judge’s work is heavy, ‘the High Courts should exercise their 
existing powers so that contested cases may be transferred for hearing 
‘ to the senior subordinate judges, and for this purpose the Madras 
Act may be amended. 
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Objection bas been taken in some quarters, to matters relating 
to intestate and testamentary succession being dealt with, by officers 
of a lower rank than a district judge on the ground that the deci- 
sions are m the nature of judgments in rem. Whatever weight this 
objection might have had at the time when the Madras Civil 
Courts Act was enacted and an enabling provision analogous to 
that contained in the Punjab and Bengal Civil Courts Acts was 
■omitted, there seems to be no justification for perpetuating the 
exclusive jurisdiction of the district judge and additional district 
judge to hear and determine all contentious probate and admini- 
stration cases. The very fact that such a devolution is contem- 
plated and provided for in the later Acts above referred to would 
seem to furnish justification for the view that the objection is no 
longer of any great weight. 

10. In the case of the Succession Certificate Act ( Act VII of 
1889 ) though the court having jurisdiction to grant the succession 
certificate is by section 5 primarily the district court, section 26 
provides for the Local Government by notification in the 
official gazette investing any court inferior in grade to a district court 
with the functions of a district court under the Act and in prac- 
tice in certain provinces subordinate judges and munsifs have been 
invested with such powers. A more extended use of the powers of 
the Local Government in all the provinces will effectually eliminate 
from the miscellaneous work of district judges the necessity of 
hearing applications which we understand sometimes take long in 
their disposal. 

11. Section 4 of the Guardian and Wards Act VIII of 1890, 
defines the Court as “ the District Court having jurisdiction 
to entertain an application under the Act for an order appointing 
nr declaring a person as guardian and in any matter relating to 
the ward the District Court having jurisdiction in the place 
where the ward for the time being ordinarily resides.” By that 
Act jurisdiction in guardian and wards cases is given exclusively 
to the district judge and an appeal lies to the High Court against 
his orders in a variety of matters such as the appointment and 
declaration of guardians and their removal or discharge, the cus- 
tody of minors and the regulation of the conduct or proceedings 
of the guardian. 

Applications under the Act often relate to estates whose value 
is much less than the pecuniary jurisdiction of munsifs. They are 
sometimes filed with the sole object of stopping a marriage, secur- 
ing the custody of a minor or harassing a woman who is managing 
her infant’s estate ns natural guardian or for other ulterior pur- 
poses unconnected with the welfare of the minor and often in 
order to allow of alienation of immovable property to pay ances- 
tral debts. The guardian when appointed is put on terms and in 
the discharge of his duties under the bond executed by him, he 
files accounts and from time to time seeks the directions of the 
<court on various matters. The hearing and determination of these 
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applications naturally take time and interfere with other more 
important work of the district judge. 

Section 19 of the Central Provinces Act I of 1917 and sec- 
tion 30 of the Punjab Courts Act YI of 1918, provide for the 
transfer of proceedings under the Guardian and Wards Act 1890 
to any subordinate judge according to the general or special order 
of the Judicial Commissioner and High Court respectively. The 
absence of similar provisions in the Civil Courts Acts of other Pro- 
vinces has nothing' to do with the propriety or desirability of the 
devolution of the district judge's powers at the present day to 
lower judicial tribunals nnder his control. Here again we consider 
there is no objection to contested cases being beard by senior sub- 
ordinate judges. The power already exists under the Punjab and 
Central Provinces Acts and we consider that it should he used when 
necessary and provision made in the other Civil Courts Acts for 
similar powers of transfer. 

12. Under section 3 of the Provincial Insolvency ActV of 1920 , a 
Local Government has power to invest any subordinate court with 
jurisdiction in insolvency, but in such cases an appeal against orders 
passed by such subordinate courts will lie first to the district court 
and not direct to the High Court and all such orders are appeal- 
able. So far as we are aware except in Madras and Bombay 
end to a certain extent in Agra and the Punjab little is being done 
to invest subordinate courts with these powers. In Bengal and 
Assam at present four only of the subordinate judges are so 
invested. In Madras, however, where considerable use is being 
made of this provision, it is only in respect of petitions by debtors, 
all petitions by creditors having still to be presented to the dis- 
trict judge. We think that Local Governments may well con- 
sider in consultation with the High Courts whether in districts 
where insolvency petitions are many and district judges 5 work 
heavy, a considerable amount of devolution could not be made. 

13. Under section 3 of the Land Acquisition Act ( I of 1894), 
the expression “ Court means a principal civil court of original 
jurisdiction, unless the Local Government has appointed (as it is 
empowered to do) a special judicial officer within any specified 
local limits to perform the functions of the court under this Act. 5 5 
The function of the principal civil court is, on a reference from 
the Collector, to determine objections to the measurement of the 
land, the amount of the compensation, the persons to whom it is 
payable or the apportionment of the compensation among persons 
interested. Similar objections are ordinarily raised and decided 
in the munsifs 7 and subordinate judges 7 courts and there is nothing 
in their nature which is beyond the comprehension of these judi- 
cial officers. There is no substance in the argument that these 
judicial officers are likely to favour the Government any more than 
the district judge. As a matter of- fact they try and decide a 
large number of cases instituted by and against the Secretary of 
State without their impartiality being impeached. 
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Cases nnder the Act occupy a good portion of the time of .^ome 
district courts and most of them are kept pending for one reason 
or another for an inordinately long time. Both for the speedy 
disposal of these cases and on account of the relief to the district 
judge incidental to their transfer to other judicial officers in the 
district appointed on this behalf, it is recommended that the 
Local Governments should, as has recently been done in Madras, 
take more action under the powers conferred by section 4, clause 
(d) above quoted. 

14. Tire Bihar and Orissa Betrenchnient Committee recommend- 
ed “the trial by the subordinate judges of Insolvency, Succession. 
Probate and Administration and contested Will cases/' A similar 
recommendation was made by the Madras Judicial Retrenchment 
Committee, which advised that whenever circumstances permitted 
subordinate judges should he empowered to try cases under the 
Succession Certificate Act and Land Acquisition Act and that, if 
necessary, munsif's should also be empowered to tiy cases under 
these Acts, where the value of the subject matter was within their 
pecuniary jurisdiction. They also recommended the appointment 
of subordinate judges and munsif's as district delegates for the 
purpose of hearing non-contentious cases under the Succession and 
Probate Acts and that nmnsifs and subordinate judges should be 
invested with insolvency jurisdiction with regard to creditors 
applications. These suggestions have been accepted and acted 
upon by the Madras Government recently to a very substantial 
extent. The Bengal Retrenchment Committee in making proposals 
for the employment of a “ cheaper agency 5 ? recommended the 
hearing by subordinate judges of Insolvency, Succession, Probate, 
Administration and contested Will Cases ” and opined that small 
succession cases might be heard by experienced muiisuA but we 
understand that the Local Government in view of the opinion of 
the High. Court has not ^een its way to take action in this direc- 
tion, save as regards succession certificates and uncontested probate 
cases. 

We may also add that very many of the witnesses who appeared 
before us favoured the devolution of the powers of the district 
judge under special Acts to the courts subordinate to him and 
under his administrative control. 


Section II. 

Belief to Suboi ilinaie Judges and J Junsifs. 

1. If, as we suggest, district judges should when necessary 
be relieved of some of their duties under special Acts by transferring 
the same to subordinate judges and munsifs, these latter in their 
turn would require relief also in regard to their present duties- 



We appreciate, however, that owing to the special conditions of 
'each province what can be done in this direction must vary in 
different parts of India. The main line on which we. think that 
Ihe devolution or reduction of wmrk can be effected is in three 
•ways : — 

(1) By increasing the number of suits that can be tried under 

“ Small Cause Court procedure, ( a ) by increasing the 
jurisdiction and pecuniary powers of the different grades 
of Small Causes Courts and ( b ) by extending the Small 
Causes Court procedure to classes of cases now exempted 
by the schedule attached to the Act. 

(2) By increasing the powers of munsifs to try original suits 

up to a higher pecuniary value, and so relieve subor- 
dinate judges of the trial of smaller cases. 

(3) By the development of village tribunals (by whatever name 

called) by investing them with jurisdiction for the trial 
of certain classes of suits, say, up to the value of Rs. 100. 

2. The attached statement sets out the present jurisdictions in 
ordinary and small cause suits of subordinate judges and munsifs 
in the different Provinces of India. 


Present Jurisdiction of Subordinate Judges and Munsifs. 


Province. 

SUBORDINATE l 

JUDGES. | 

MUNSIFS AND OFFI- 
CERS CORRESPONDING 
THERETO. 

Acts defining the 
jurisdiction. 

Ordinary 

Suits. 

Maxi- 

mum 

POWERS 

IN 

Small 

Cause 

Suits. 

Ordinary 

Suits. 

Maxi- 

mum 

powers 

IN 

Small 

Cause 

Suits. 

Normal. 

Special. 

Normal. 

Special. 

1 

2 

3 

4 

5 

6 

7 

S 




Rs. 

Rs. 

Rs. 

Rs. 


JBengal . 

Unlimited 

500 

1,000 

2,000 

250 

Act XII of 1887.' 

Assam . 

Do. 


500 

1,000 

2,000 

250 

Do. 

Bihar and 

Do. 


500 

1,000 

4,000 

250 

Act XII of 1887 and B 

Orissa. 







and O. IV of 1922. 
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SUBORDINATE 

JUDGES. 

MUNSIFS AND OFFI- 
CERS CORRESPONDING 
THERETO. 


Province. 

Ordinary 
Suits. j 

Maxi- 

mum 

POWERS 

IN 

Ordinary 

Suets. 

Maxi- 

mum 

POWERS 

IN 

Acts defining the 
jurisdiction. 


Normal. 

Special. 

Small 

Cause 

Suits. 

Normal. 

Special. 

Small 

Cause 

Suits. 


1 

2 

3 

4 

5 

6 

7 

S 




Rs. 

Rs. 

Rs. 

Rs. 


Madras . 

Unlimited 

500 

3,000 


200 

Act III of 1S73. 

Mad. Act III of 1916. 

Mad. Act VI of 1919. 

Coorg 

Do. 



500 

1,000 

100 

Regn. I of 1C01. 

Bombay 

Do. 


1,000 

5,000 


200 

Act XIV of I860. 

Bo. Act I of 1900. 

Sindh . 

Do- 


500 

5,000 


200 

Act XII of I860. 

Act I of 1906. 

Act I of 1910. 

Act II of 1916. 

Agra 

Do. 


500 

1,000 

2,000 

250 

Act XII of 1887. 

Oudh 

Rs. 

10,000 

May be 

unlimit- 

ed. 

500 

1,000 

2,000 

250 

Act XIII of 1S79. 

U. P. Act II of 1912. 

Act IV of 1914. 

Act XXXVIII of 1922.- 

Pun j ah . 

To be 
the Hi 

ixed by 
gh Court. 

500 

To be ; 
the Hi 

fixed by 
gh Court. ; 

500 

Pun. Act VI of 1918. 

Pun. Act IX of 1919. 

Pun. Act IX of 1922; 

Delhi . 

Unlimited 

500 


I *• 


; Act XIII of 1912. 

N.-W. F. Pro- 
vince. 

May be unlimit- 
ed. To be 

fixed by Judi- 
cial Commis- 
sioner. 

500 

To he fixed hv 
the Judicial 
Commissioner, 
but not exceed- 
ing Rs. 1,000. 

500 

| Regn. VII of 190E- 

: 

Burma . 

Rs. 

5,000 

May be 
unlimit- 
ed. 

500 

500 

2,000 

500 

Burma Act XI of 1922. 

Central . Pro- 
vinces and 
Berar. 

10,000 

Do. 

500 

5,000 


200 

C. P. Act I of 1917. 

C. P. Act VIII of 1923. 

i 


N.B . — The normal powers of all officers are those set out in columns 2 and 5 but selected judges - 
and munsifs may be invested with the higher powers set out in columns 3 and 6 in special cases. 

The figures mentioned in columns 4 and 7 are the maximum powers with which the officers may 
be invested. 
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3. Tiie law relating to Courts of Small Causes outside tlie Presi- 
dency Towns of Calcutta, Madras and Bombay 
UlUt " and City of Eangoon is tbe Provincial 
h 6 Small Cause Courts Act, IX of 1887, which 

extends to the whole of British India except those towns. 


Section 15 of the Act provides as follows : — 

(1) A Court of Small Causes shall not take cognizance of the 
suits specified in the second schedule as suits excepted 
from the cognizance of a Court of Small Causes. 

>2) Subject to the exceptions specified in that schedule and to 
the provisions of any enactment for the time being -in 
force, all suits of a civil nature of which the value does 
not exceed five hundred rupees shall be cognizable by a 
Court of Small Causes. 


: J Subject as aforesaid, the Local Government may, by order 
in writing, direct that all suits of a civil nature of which 
the value does not exceed Us. 1,000, shall be cognizable 
by a Court of Small Causes mentioned in tbe order.” 

4. Thus, without further legislation, the subordinate civil courts 
can be invested with jurisdiction to try suits of which the value 
does not exceed Es. 1,000, under the small cause procedure. The 
preponderance of opinion in all the Provinces except Burma is that 
the small cause jurisdiction of subordinate judicial officers should be 
increased to Es. 500 in the case of selected munsifs and officers 
corresponding to them and to Es. 1,000 for subordinate judges with 
unlimited original jurisdiction. Judges exercising small cause 
powers take only notes of evidence; such notes need not be read 
out to witnesses whose examination and cross examination is less 
elaborate, and the judgments simply embody the findings on the 
points for determination and not the reason for the decision. There 
is no appeal against the decree. These causes moreover do not 
require all the elaboration and delay of an ordinary trial and the 
issues involved in them being of a very simple kind depending 
generally on oral evidence or accounts, parties are not likely to 
suffer in any way by tbe disposal of those suits under this proce- 
dure and should welcome the more speedy determination of such 
litigation. 

5. The ordinary upper limit of small cause jurisdiction was fixed 
at Es. 500 hv the Provincial Small Cause Courts Act more than 
35 years ago. Having regard to the improved capacity of the 
present day subordinate judicial officers and the time which has 
elapsed since that standard was fixed, we suggest that the maximum 
of Es. 1,000 contemplated in the Act should he worked up to in 
the manner suggested above in as many courts as possible. Not 
only would there he an appreciable saving of time so far as sub- 
ordinate judges and munsifs are concerned by the disposal of a 
large number of suits on the small cause side, but there would be 
also a substantial reduction in the number of first appeals to the 
district court. Many of such appeals are now preferred in suits 
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of ct small cause nature and are often filed simply to delay execu- 
tion. As a corollary to this recommendation we also recommend 
tli at section 102 of tlie Code of Civil Procedure be amended by 
" aising the limit of Bs. 500 in suits of the nature cognizable by 
Courts of Small Causes to Bs. 1,000 as suits in which no second 
appeal shall lie. 

6. The number of suits for moneys and movables in Madras is 
95 . per cent., in Punjab 84 per cent, and in Bengal (where rent 
-suits alone are over 50 per cent.) about 35 per cent, of the total 
number of institutions. An increase in the number and jurisdic- 
tion of the courts which can exercise summary powers in these 
matters should necessarily reduce the work which the subordinate 
judges and munsifs will have to do. To make this proposal, 
however, the more effective in some provinces it may be necessary 
to re-arrange territorial jurisdictions in Small Cause Court suits 
so as to provide that all suits of a small cause court nature as far 
as possible shall he tried by judicial officers holding small cause 
court powers. We understand that recently an experiment was 
made in certain parts of the Madras Presidency of establishing 
special Small Cause Courts for the trial of Small Cause Court 
suits over a large area and that this experiment has not been suc- 
cessful.* It is no part of the suggestion that special Small Cause 
•Courts should be set up having jurisdiction over large areas. 

Section III. 

Extension of Small Cause Court Jurisdiction. 

In connection with the economical and expeditious disposal of 
^ petty litigation the question next arises whether any class or classes 
of suits now excluded from the jurisdiction of Small Cause Courts 
can he eliminated from Schedule II of the Provincial Small 
Cause Courts Act of 1887. Ordinarily a Small Cause Court has 
jurisdiction to try all suits of a civil nature up to a particular 
pecuniary limit, except such classes of suits as are excluded by the 
schedule. Section G of the Mofussil Small Cause Courts 
Act, 1885 (repealed by the Provincial Small Cause Courts Act, 
1887) specified the suits which were within the jurisdiction of 
small cause courts. They were claims for money due on bonds 
or other contracts or for rent, or for personal property, or for the 
value of such property or for damages when the debt, damage or 
demand did not exceed the amount of five hundred rupees, whether 
on balance of account or otherwise. A proviso excepted from the 
cognizance of Small Cause Courts actions based on partnerships, 
intestate and testamentary succession, damages for personal injury 
unless actual pecuniary damage had resulted and claims for rent 
on land which might be brought before revenue officers unless the 
court was specifically authorized. There is under the present 
Act XII of 1887, no definition of “ small cause suits.” They 
are suits the cogmisance of which by a small cause comet 
is not disallowed as coming within the second schedule of 

w 
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the Act. It is difficult to say wliy tie suits referred to in some- 
of tlie articles of tie Schedule should not now be tried on the small 
cause side, whatever may have been the reasons which nearly forty 
years ago induced the framers of the Act to exclude them. Speak- 
ing broadly suits of a comparatively simple character and small 
pecuniary value may be tried by small cause courts and there is 
nothing inherently complicated in the character of the classes of 
suits hereunder dealt with justifying their exclusion from the 
category of simple causes of small value. "We have carefully 
examined the various suggestions made by witnesses in this matter 
in all the Provinces and have come to the conclusion that the time 
has arrived when the following classes of suits may be tried by tbis 
procedure. 

2. Article 4 of the Second Schedule relates to a suit for the 
possession of immovable property or for the 
jec men . recovery 0 £ an Merest immovable property 

and Article 11 relates to a suit for the determination or 
enforcement of any other right to or interest in immovable 
property. It has been suggested that suits in ejectment based 
on written leases when the term has expired and not coming 
under any special or local law are of a simple nature and 
could he heard and determined with more expedition on the small 
cause side hut for the existence of these articles. Chapter YII of 
the Presidency Small Cause Courts Act provides for the issue of 
summons against a person occupying property without leave and for 
orders being passed directing him to give possession of the property 
to the applicant for delivery of possession. We do not propose to 
go so far for the districts as has been provided for the presidency 
towns, especially as one of the broad principles of the Schedule is 
to exclude suits relating to immovable property; but where a jndge 
can either under the exception to Article 8 or otherwise hear a suit 
for house or other rent, there is no reason why he should not also 
try and decide ejectment suits dealing with the same class of 
property. 


3. Article 6 relates to suits by a mortgagee of immovable 
M property for the foreclosure of the mortgage or 

” f or the sa q e 0 f the mortgaged property or by a 

mortgagor of immovable property for the redemption of the mort- 
gage. Suits on hypothecation deeds in which the only point to be 
considered is a plea of discharge do not differ from suits to enforce 
a hypothecation of movables or suits on bonds or for money simply,, 
all of which are treated as small causes. There seems to he no 


serious objection to treat as small causes those suits in which the 
mortgagors or their heirs or legal representatives alone are parties 
and there are no prior or subsequent encumbrances. There is a 
large volume of evidence in support of this change and almost all 
rhe witnesses who appeared before us hold the view that in simple 
mortgage suits one decree is ordinary enough and there need not be 
a preliminary and a final decree. This view with which we agree 
will make the procedure in such suits simpler than it now is and so 
make them more easy to deal with. 
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It may be difficult sometimes for the plaintiff when be files the 
plaint to find out whether the suit is going to be contested or what 
the defence will be and this might cause confusion and incon- 
venience in the actual working of the rule suggested. Similar 
difficulties, however, do exist in cases in which the plaintiff’s title 
is in question and resort has to be had to section 23 of the Act. 
But they do not prevent a large number of suits being tried on 
the small cause side in which the defendant raises incidentally a 
question relating to title to immovable property or an interest 
therein. A similar proviso might be devised to meet the case of 
mortgages. N"o doubt some defendants may put in frivolous pleas 
in order to oust the jurisdiction of the small cause court. But the 
Court lias power to reject any plea which is not bond fide and is 
put forward simply to oust jurisdiction and such power is often 
exercised in cases in which unnecessary declarations or taking of 
accounts are prayed for. The advantage of the inclusion of simple 
mortgage suits of the kind described in small causes is that a large 
number of suits now held up for a long time as ordinary suits will 
be speedily and finally disposed of on the small cause side. 

4. Article 8 excludes suits for the recovery of rent other than 

R t house rent unless the judge has been expressly 

invested by the Local Government with author- 
ity to exercise jurisdiction with respect thereto. There is no reason 
why this power should not be freely exercised and why more rent 
suits should not be tried and disposed of on the small cause side. 
85 per cent, of such suits would be uncontested. Even those which 
are contested would but raise points which should and couid be 
effectually decided by a Court of Small Causes. If any question 
which cannot be so decided arises, there is section 23 of the Act, 
the aid of which may be easily invoked by the party desiring to 
have the suit heard on the ordinary side. Besides, it may be 
noted that the recommendation is not to make all rent suits triable 
as small causes. We clo not propose to touch Article 7 which ex- 
cludes from small cause jurisdiction suits for the assessment, 
enhancement, abatement, or apportionment of rent of immovable 
property or to include rent suits brought under special or local 
acts. It is in those classes of cases that the decisions of the court 
would really affect the tenants permanently. It may be suggested 
that decrees for rent in successive years would have an important 
bearing on the question of fixity of rent or permanency of tenure 
and so Article 8 should continue as it is. But the very provision 
permitting the Local Governments to exclude if necessary Article 8 
from the schedule and the fact that in the Madras Presidency, 
where the authority to exercise such jurisdiction has been given 
to all subordinate judges and munsifs and has been so exercised 
for many years, no hardship has been felt in practice must allay 
any such apprehension. 

5. Article 18 refers to a suit relating to a trust , including a suit 

to make good out of the general estate of a 
Suits relating to trusts. deceased trustee the loss occasioned by a breach 

of trust and a suit by a co-trustee to enforce 
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against the estate of a deceased trustee a claim for contribution* 
The words “ relating to a trust 57 mean literally “ standing in 
some relation to ; having bearing on or concern with ; pertaining to ; 
referring to a trust/ 7 hut they could not have been intended to be 
construed in this wide sense. These words have given room for a 
number of decisions of High Courts regarding their interpretation. 
The corresponding words in the Presidency Small Cause Courts Act 
are suits to enforce a trust. 77 Those words may be substituted for 

relating to a trust 77 in Article 18, to avoid ambiguity and to 
confine the article to cases where the terms of a trust form the 
real subject matter in dispute. To make, the matter even more 
certain the latter portion of the section from the words Ci includ- 
ing 77 up to the end may remain as they are. Again, it should he 
made clear that the article applies only to express trusts. A 
number of cases could be conceived where some sort of relationship 
of trustee and cestui que trust exist and it would waste the time of 
the ordinary courts to make them attend to disputes arising out o£ 
such relationship in suits really of a small cause nature. So it is 
necessary to make the language plain and certain. 

6. Article 20 in so far it relates to civil suits under section £83 
fn . ‘ ^ of the old Code of Civil Procedure correspond- 

.xaim case&. ing to Order 21, rule 63, should be confined to 

immovable property. As the article stands a suit which is in 
substance one to recover a chattel of small value has to be filed on 
the ordinary side and a first appeal and second appeal may be taken 
against the decree passed in the suit. For similar reasons 
Article 21 dealing with suits to set aside an attachment by a court 
should be confined to immovable property. We have considered 
whether the exemption for declaratory suits might not be abrogated 
in some other cases. Lt is not infrequent in some provinces for a 
person who apprehends that he may be sued in the small cause court 
for a small sum of money, e.g., on a promissory note for Rs. 10, to 
evade the jurisdiction by filing a suit on the ordinary side asking 
for a declaration, e.g., that the promissory not was obtained bv 
nr clue influence or is not supported by consideration. When he is 
sued in the small cause court a $ application is made to transfer the 
small cause court suit to the ordinary side. This results not only in 
considerable delay as regards the trial but in making possible an 
appeal. ^ It is not eas}^ to counter such tactics. It seems to us that 
declarations in such cases are absurd and that the correct form of 
remedy is for the ordinary suit to be brought on for hearing 
promptly and dismissed as misconceived and as intended to evade 
jurisdiction. We know of no principle which obliges a court in 
circumstances such as these to grant a declaration. 

T. According to Article 25 a suit upon a foreign judgment,, 
even relating to money or movable exclu- 
Foreign judgments. sively, is not within the small cause jurisdiction 
. . °f a court. If the suit were brought on the 

original cause of action it would he a small cause suit and 
the court would be competent to decide pleas of res judicata 
relating to the claim; that is to sav, if the defendant 
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pleads a foreign judgment in Ms favour against the plaintiff 
as res judicata in a suit on the original cause of action in the 
small cause court, that court has to and is now competent 
to consider its validity. It is therefore not apparent why a person 
who has a foreign judgment in his favour should not institute a 
suit based on it as plaintiff on the small cause side. The points 
referred to in section 13 of the Code of Civil Procedure in connection 
with the conclusive character of foreign judgments have to be consi- 
dered If as above pointed out the same be put forward by the defen- 
dant in support of his plea. A small cause judge who has to decide 
as many questions of law on the small cause side as he does on the 
ordinary side might well be trusted to deal with the questions of 
law which arise for decision in enforcing a judgment of a foreign 
court. The number of cases under this Article is large in Madras 
and perhaps in other places; where this is so the LocaT Government 
shall be empowered to exclude such suits from the Schedule. 

8. Article 26 dealing with a suit to compel a refund of assets 

■Rpfnnri n* „ - ^ improperly distributed under section 295 of the 

former Code of Civil Procedure may be omitted 
and the law restored to what it was before this article was enacted. 

9. There seems to he no reason for excluding suits for mesne 

Mesne profits. profits from the category of Small Cause suits 

when suits for damages against trespassers are 
admittedly of a small cause nature. There has been considerable 
confusion ^ on the interpretation of Aj tide 31 relating to mesne 
profits. The view according to which such suits would be triable as 
small cause suits seems to be more sound and the article should be 
so amended by making this clear. 

10. Both Articles 35 (ii) and 43 (a) may be deleted. Many 
Damage by minimal trumpery suits such as those for palm leaves 

act - cut and carried away by a trespasser or for 

conversion of a few measures of paddy are now tried on the ordinary 
side, because, technically, the act charged amounts to an offence 
under the Indian Penal Code. The history of the legislation by 
which these two articles came to be included in the schedule shows 
that it was considered desirable that suits against public servants 
relating to their acts which might, technically, coiistitute criminal 
offences, should not be heard and determined by small cause 
courts though in form such suits are, merely, for recovery of 
damages. It could not have been in the contemplation of the 
framers of these provisions that petty suits of the kind indicated 
above were to be filed on the ordinary side. 

11. Suits of the nature contemplated by Articles 13 and 38, 

where the right claimed is based on a written 

.iiiriitud7.iL, instrument may well be made cognizable in 

a Court of Small Causes. The expression “ relating to 99 used in 
Article 38 is the same as that in Article 18, and the former article 
excludes suits relating to maintenance. The expression would 
cover suits in which neither the right to maintenance nor 
the extent or amount of maintenance is a matter in issue requiring 
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determination. This could not have been contemplated by ^tbe 
framers of the articles in question. Experienced judges examined 
by us are in favour of maintenance claims based on contracts 
and reduced to writing being dealt with on the small cause side. 

12. Many witnesses suggested that suits relating to simple part- 
nerships should be allowed to be brought on the small cause side. No 
doubt petty concerns of this kind are capable of summary disposal 
and deserve no more. But the difficulty is in deciding at the outset 
what is a simple partnership and what is not. Oases are not infre- 
quently found wffiere the nominal prayer is to recover Rs. 50 and the 
suit is valued accordingly, but there is always an additional prayer 
for accounts and an older to pay the court fees on the amount found 
due. Moreover the capital of a partnership may be small, but the 
total turn-over of the concern may be of considerable value. On the 
whole the balance of convenience will be to have partnership suits 
of whatever value tried as regular suits. 

13. While making these recommendations for the extension of 
small cause court jurisdiction, we consider that it will be also neces- 
sary to add in respect of the extended jurisdiction, which we pro- 
pose above, a general section in the Act empowering a district judge 
on the petition of the defendant to transfer to the ordinary side 
of the same or any other court any suit which in consequence of 
these proposals will now be a small cause suit. This is necessary 
as the right to transfer a suit is at present subject to section 24 (4) 
of the Code of Civil Procedure. It is necessary further to provide 
a right of appeal in such cases. We make this suggestion for the 
reason that though, as a general rule, simple mortgage suits, eject- 
ment suits and petty claims for damages caused by criminal acts, 
are cases which could be tried under the shortened procedure, 
nevertheless owing to the defences set up or the complexity of the 
matter or because, as a matter of fact, the suits arc really concerned 
with Government the jurisdiction of the small causes court should 
not be made exclusive. 


Section IY. 

Increase of Pecuniary Jurisdiction of Munsifs and Officers 
corresponding to them. 

1. The table in section II of this chapter will show at a glance 
the jurisdiction of the civil courts as at present fixed by the Acts 
relating to the different Provinces. 

2. In Bombay so early as 1869, second class subordinate 
judges (corresponding to munsifs in other provinces) were invested 
with power to try suits of the value not exceeding Rs. 5,000 as 
soon as they entered on their office. 

3. In Madras the district munsif’s pecuniary jurisdiction was 
fixed in 18T3 at Rs. 2,500 and increased in 1916 to Rs. 3,000. There 
is now a Bill before the local legislative council for increasing the 
jurisdiction to Rs. 4,000 in special cases. 
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4. The Central Provinces Courts (Amendment Act) of 1923 
has, amending Act I of 1917 which had fixed the jurisdiction 
of Munsifs at Us. 1,000, altered their designation to “ 2nd class 
subordinate judges ” and substituted Rs. 5,000 for Rs. 1,000 as 
the maximum limit of pecuniary jurisdiction. This limit, however, 
is reached by gradual stages according to the service and proved 
capacity of the individual officers and not every second 
class subordinate judge actually exercises jurisdiction up to the full 
amount. The following table relating to the courts in the Nagpur 
District illustrates the method adopted by administrative rules 
and orders in fixing the original, appellate and small cause juris- 
diction according to local needs in that district. 


Courts. 

District Judge 


Additional District Judges 


1st Class Subordinate Judge 
and 2nd Additional District 
Judge. 

2nd Subordinate Judge, 1st 
Class. 

1st Subordinate Judge, 2nd 
Class. 

2nd Subordinate Judge, 2nd 
Class. 

Judge, Small Cause Court 

Registrar, Small Cause Court 
and Additional Judge to the 
Court of 1st Subordinate 
Judge, 2nd Class, 

Judge, Small Cause Court, 
Kamptee, and Additional 
Judge to the Court of 1st 
Subordinate Judge, 1st 
Class, Nagpur. 

Subordinate Judge, Kotal, 2nd 
Class, 

Subordinate Judge, Ramtek . 


Jurisdiction. 

Appeals against decisions of 
courts in the interior. Other 
appeals over Rs. 500 and not 
over Rs. 5,000. 

Suits over Rs. 15,000. Appeals 
not over Rs. 500, other than 
appeals from courts in the 
interior. 

Suits over Rs. 5,000 and not over 
Rs. 15,000. 

Suits over Rs. 2,000 and not over 
Rs. 5,000. 

Suits over Rs. 1,000 and not over 
Rs. 3,000. 

Ordinary suits not over Rs. 200. 

Small Cause Court Suits not over 
Rs. 1,000. 

Suits over Rs. 200 and not over 
Rs. 1,000. 


Suits not exceeding Rs. 2,000 
and Small Cause Court suits 
not over Rs. 1,000. 


Suits not over Rs. 2 5 000 and 
Small Cause Court suits not 
over Rs. 200. 

Suits not over Rs. 2.000 and 
Small Cause Court suits not 
over Rs. 200. 
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PoiII'tS. 

Subordinate Judge, TJmrer 


Subordinate Judge, Sacner 


Jurisdiction. 

Suits not over Us. 1,000 and 
Small Cause Court suits not 
over Rs. 200. 

Suits not over Rs. 2,000 and 
Small Cause Court suits not 
over Rs. 200. 


5. In Bihar and Orissa the powers of subordinate judicial 
officers are regulated in the same way. Subordinate judges have 
unlimited jurisdiction in ordinary suits and small cause powers 
up to Rs. 500 and munsifs are invested with jurisdiction graduated 
according to local requirements and individual experience as shown 
in the following table, the maximum being Rs. 4,000: — 


Ordinary Powers. 

IJp to Rs. 4,000 


Number of Munsifs 
exercising the power. 

7 

Up to Us. 3,000 ....... 3 

Up to Es. 2,000 19 

Up to Es. 1,000 52 

including 9 Deputy Collectors with. Civil Court powers. 


Small Causes Court Powers. 

Up to Rs. 250 . 
Up to Rs. 100 
Up to Rs. 50 


19 

30 

5 


6. In Bengal, Agra and Assam the normal jurisdiction of a 
raunsif is fixed by section 19 (1) at Rs. 1,000 and may be increased 
by special notification to Rs. 2,000. 

7. In the Punjab the pecuniary limit of jurisdiction of a 
subordinate judge is determined according to the grade in which 
he is included. The existing jurisdiction is graded as follows: — 


1st class Subordinate Judgi 

Slid class 

Do. 

3rd class 

Do. 

4th class 

Do. 


Rs, Unlimited. 
Rs. 5,000. 

Rs. 3,000. 

Rs. 1,000. 


3. In Burma quite recently (May 1924) a notification has issued 
under the Burma Courts Act of 1922 reconstituting all the courts 
outside the city of Rangoon and certain areas specially exempted 
from the operation of the Act. The civil districts, sub-divisions 
and townships thus reconstituted are the same as for administra- 
tive and revenue purposes and about 40 per cent, of the sub- 
division al and township judges are also additional magistrates. 
Township courts have jurisdiction ordinarily to try suits of the 
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value not exceeding Its. 1,000 which may be increased to Es. 2,000 
in special cases, "while the sub-divisional courts have jurisdiction 
ordinarily to try suits of the value not exceeding Es. 5,000 which 
may be extended to suits or original proceedings without restric- 
tion as to value. 

9. Subordinate judges in Bengal, Assam, United Provinces and 
Madras and 1st class Subordinate Judges in other provinces — 
except the Central Provinces where their jurisdiction is confined to 
suits not exceeding in value Es. 10,000 — can exercise unlimited 
jurisdiction in hearing and determining original suits. We do not 
see any reason why selected munsifs senior in service and about to be 
promoted to the grade of subordinate judge should not be invested if 
necessary in each district with powers to try original suits and pro- 
ceedings of the value of Es. 5,000. As already pointed out, in 
Bombay second class subordinate judges (corresponding 1 to munsifs) 
start with a pecuniary jurisdiction of Es. 5,000, and in Madras 
with that of Es. 3,000. If the powers of munsifs he extended a> 
suggested, a large number of suits now tried by subordinate judges 
might be tried by the former and substantial relief afforded 
to the latter to enable them to take over work of district judges 
under the various enactments already referred to. There would he 
reduction in the number of appeals to the district judges if the 
small cause jurisdiction of the munsifs and subordinate judges were 
increased and the distinction would also tend to disappear between 
appeals which must he heard by district judges and those which 
may be heard by them or by subordinate judges. 

Some hesitancy and reluctance were displayed by the wit- 
nesses examined by us iu some of the provinces in appioaching 
the question of enhancement of the original jurisdiction of 
munsifs. But the evidence taken as a whole is in favour of the 
extension of powers on a more liberal scale and to a larger number 
of subordinate judicial officers than at present. We accordingly 
recommend that Local Governments should take steps at an early 
date to get their Civil Courts Acts amended, so as to make them more 
elastic by adopting in principle the system which obtains in the 
Central Provinces. The legal maximum of the pecuniary jurisdic- 
tion of munsifs should he raised to Es. 5,000 and individual officers 
by administrative orders should be empowered up to figures within 
that limit according to their capacity, experience, the nature and 
the extent of the work and local conditions. 

Section Y. 

Village tribunals. 

The Village Panchayat — villagers mediating between contend- ^ 
ing parties in their own village — has, in some form or other, 
existed in this country from the earliest times and that- without 
resort to any elaborate or complicated machinery. The Eoyal 
Commission on Decentralization in India of 1907 observed : 
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ii Throughout the greater part of India the word panchavat is 
familiar. The lower castes commonly have voluntarily constituted 
panchayats to whom they allow quasi- judicial authority in social 
matters?” Informal panchayats exist to-day which, though they are 
extra-legal ” and have no statutory warrant, settle disputes relat- 
ing to marriage, divorce and succession, the recovery of debts and 
tie partition of property, and their decisions are accepted by the 
rival claimants. The judicial work of the panckayat is part of that 
village system which in most parts of India and Burma has been 
the basis of the indigenous administration from time immemorial. 

2. According to Harada “ Family meetings (Kula), corporations 
(Sreni), village assemblies (txana), some one appointed by the 
king and the king himself are invested with the power to decide 
law suits : and of these each succeeding is superior to the one 
preceding it in order.” 

Asahaya commenting on this passage observes : “A suit 
decided in a village goes on appeal to the city (court). What has 
been decided in the city (court) goes on appeal before the king, i.e., 
Ike king's court; but there is no appeal from the decision of the 
king, whether right or wrong.” 

Yagnavalkya also mentions a similar gradation of local courts 
such as Kida , Sreni , and Puga arranged in an ascending order 
of importance, the Kula being the lowest court composed of kins- 
men for arbitration in small matters, from which an appeal lay 
to the next higher courts. The Sreni has been defined by the 
Mitakshara as the court constituted of traders or artisans includ- 
ing men of different castes, but pursuing similar means of live- 
lihood; and the Puga as the court constituted by men of differ- 
ent castes and occupations but inhabiting the same village or 
town.” 

The principle underlying these subordinate and local courts 
has been thus summarised in the Sukraniti . “ In case of dispute 

the best men of the locality concerned can alone be the proper 
judges. Foresters are to be tried with the help of foresters, 
merchants by merchants, soldiers by soldiers, and in the village by 
persons who live with both parties.” 

For the decision of disputes between two villages or between 
inhabitants of the same village rules for the appointment of judi- 
cial hoards exist in some of the early books. The Arthasastra 
contains the following : — 

” In all disputes regarding the boundary between two villages, 
neighbours or elders of five or ten villagers shall in- 
vestigate the case on the evidence to be furnished from 
natural or artificial boundary marks.” Disputes aris- 
ing in the same village shall be decided by the 
elders of the neighbourhood or of the village. If they 
are divided in their opinion decision shall be sought 
for in such a place as is noted for a number of pure and 
respectable people. ” 
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Epigrapliieal evidence supports the conclusion that village 
assemblies in mediaeval times played an important part in the 
administration of rural affairs acting in this respect as interme- 
diate units between the individual and the State. Among the 
various committees of these assemblies were committees of justice 
which adjudicated between parties and settled their disputes. In 
later times nearly all reports of the early British administrators 
in India speak of the “ headman ” as the main judicial authority 
of the village. Tillage courts in the Madras Presidency have 
been in existence on a statutory basis for over a century and in 
their present form since 1889 and evidence is not wanting that 
there have always been communal panchayats, functioning in an 
informal 'manner, in the other Provinces. 

s* 3. The Decentralization Commission recommended the consti- 
tution and develonment of village panchayats possessed with cer- 
tain administrative powers with jurisdiction in petty civil and 
criminal cases. The Government of India, in their resolution of 
May, 1915, on Local Self-Government after remarking that 
village tribunals for the disposal of petty civil suits had got beyond 
tbe experimental stage in some places and were in the experimental 
stage in others, suggested certain general principles as indicating 
the lines on which advance was most likely to he successful, one of 
which is as follows : — 

“ The jurisdiction of panchayats in judicial cases should 
ordinarily be permissive, but in order to provide in- 
ducement to litigants reasonable facilities might be 
allowed to persons wishing' to have their case decided 
by panchayats. For instance court fees if levied 
should he small, technicalities should be avoided and 
possibly a speedier execution of decrees permitted. M 

Since the date of their report in practically all the chief pro- 
vinces except Bombay steps have been taken to develop village 
courts on a popular basis. But so far, in most provinces except 
in Madras and in the United Provinces where village courts pre- 
sided over by village munsifs have already existed for some years,, 
these courts are still in an experimental stage. 

4. In Madras under the Tillage Courts Act, 1888 (Madras Act I 
, of 1889), as amended in 1920 there are two 

Madras. 7 ' j? -n . 

classes of village courts : — 

(1) courts presided over by village munsifs sitting singly for 

groups of villages or specified areas, and 

(2) panchayat courts consisting of not less than five or more 

than 12 members elected by the villagers. 

Since 1919 the policy of the Madras Government has been to 
set up a separate court for each revenue village and where 
panchayat courts are established they take the place of the older 
form of the village munsifs , courts. 
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5. Tlie suits cognizable by these courts are: — claims for money 
due on contract or for personal property, or for the value of such 
propel ty, when the debt or demand does not exceed in amount or 
value the sum of Fifty Rupees whether on balance of account or 
otherwise : provided that no action be brought in any such court. 

(1) on a balance of partnership account unless the balance 

shall have been struck by the parties or their agents; 

(2) for a share or part of a share under any intestacy or for a 

legacy or part of a legacy under a will: 

(3) for rent of land unless such rent be due on a written con- 

tract signed by the defendant ; 

(4) by or against Government or public officers in their official 

capacity ; 

(5) by and against minors or persons of unsound mind. 

With the written consent of both parties executed before the 
court, a village court may hear and determine suits of the nature 
described above, the amount or value of which does not exceed two 
hundred rupees. 

The jurisdiction of village courts is concurrent with that of the 
District Munsif. 

6. Suits can only be instituted in courts within the local limits 
of whose jurisdiction all the defendants at the time of the com- 
mencement of the suit reside or carry on business or personally 
work for gain. The courts are authorised incidentally to deter- 
mine matters not cognizable by village courts but their decision 
on a title, legal character, contract or obligation will not be 
evidence in any other action. 

T. Though the district raunsifs have concurrent jurisdiction with 
the village panchayat courts, it is provided that if a suit which is 
triable by a village court is instituted in the court of a district 
munsif he may, unless sufficient reasons exist to the contrary, 
transfer it to the village court. cc Where a district munsif tries 
a suit which is triable by a village court and is of opinion that 
the suit ought to have been instituted in the village court, no costs 
shall be allowed to a successful plaintiff, and a successful defendant 
shall be allowed his costs as between pleader and client.” The 
district munsif may on the application of any of the parties with- 
draw any suit from a village court and try the suit himself as if 
it had been instituted in his court or transfer it for trial to any 
other village court within the local limits of his jurisdiction and 
pending disposal of any application for transfer the district munsif 
may order the stay of the proceedings in the village court. The 
district munsif has also the power under section 73 of the Act to set 
aside a decree or order of the village court cc on the ground of 
corruption, gross partiality or misconduct of the village court; 
or of its having exercised a jurisdiction not vested in it by law, or 
otherwise acted illegally or with material irregularity, or that 
the decree or order is clearly unjust; and may pass such other 
■decree or order as he thinks fit.” 
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Tlie safeguards thus provided, conferring on the district niunsif 
die power to transfer suits, and mulct in costs the party unne- 
cessarily seeking his remedy in the district munsif’s court, are 
intended to induce parties to resort to village courts even though 
ihey have no exclusive jurisdiction. The district munsif’s wide 
authority to revise the village courts’ proceedings is expected to act 
-as an efficient check on the vagaries of erring tribunals. 

These courts have in execution matters power to execute their 
•own decrees but only against movables. If execution against 
immovable property is necessary the matter must be referred to 
the ordinary courts. 

8. We understand that the policy of the Government has been 
to foster panchayat courts and that instructions have been issued 
do the effect that the creation of a separate panchayat court for 
each single village should he the rule and that a court for a group 
of villages should be the exception. Where it may not be possible 
to constitute a separate panchayat court for a single village, the 
village should generally depend upon the village niunsif for the 
trial of petty suits. The number of village courts in 1922 actually 
exercising civil jurisdiction was 7,755 and the number of panchavat 
courts 2,182. 

9. The number of suits before the courts in the years 1920 to 
1922 is given in the following statement : — 


Year. 

NUMBER GF SUITS FOR 
DISPOS&L. 

Number of suits disposed 
of. 

Village 

Munsif’s 

Courts. 

Panchayat 

Courts. 

Village 

Munsif’s 

Courts. 

Panchayat 

Courts. 

1920 

109,635 ! 


98,934 


1921 

104,809 

33,463 

94,149 1 

28,005 

1922 

98,791 j 

107,760 

88,664* , 

90,865 


Reviewing the Tillage Courts report for 1922 the Madras Gov** 
*emmeiit observed that it noted with satisfaction that village pan- 
chayat courts are by affording substantial relief to civil courts and 
by dispensing speedy justice in simple cases, gradually laying 
claim to be useful institutions and a request was made to the High 
Court to instruct district niunsif s to exercise freely in suitable cases 
the powers of transfer under the Act of suits in their own files to 
these courts. 

In its report for the year 1922 the High Court, observed : £ ‘ The 
rise in the number of suits instituted is almost striking and so far as 
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it represents suits that would otherwise have been filed in village ox 
regular courts satisfactory.” fc The paid tribunals have been 
relieved only to the extent of one-fourth of the work turned out 
by the panchayat courts. It is hoped that this relief will in- 
crease from year to year.” “ As regards small cause suits there 
was a marked fall, the number instituted being 140,585 against 
165,683 in 1921.” The decrease in institution (in the district 
munsif courts) is everywhere “ attributed' to the popularity of 
the new panchayat courts and their enhanced jurisdiction as 
compared with the old village courts.” 

10. Thus though the jurisdiction is only in suits not exceeding 
m value Rs. 50 and is not exclusive, directly panehayats 
with elected members replaced the village courts presided over by 
village munsif s (or headmen), rural tribunals increased in popu- 
larity and attracted more than 25,000 suits from the regular 
courts in less than two years. The opinion of the man y witnesses ex-* 
amined in Madras is that these panchayat courts will increase 
in popularity, and are likely to be resorted to more largely by the 
small suitors and afford enormous relief to the regular courts if 
their pecuniary powers be increased and they are given exclusive 
jurisdiction. 

11. In Burma, a Headman has been appointed in each village. 

Burma In a minute drawn up by Sir Charles Crosth- 

waite in 1890 the two objects he had in view 
in framing the Village Regulation of 1887 were stated by him to- 
be “to preserve the village system which in Burma, as in India, 
has been the basis of indigenous administration from time immemo- 
rial ; and secondly by using the village system to arm the Govern- 
ment with sufficient powers of dealing with the universal disorder 
which prevailed and could not be suppressed by the ordinary law 
even when backed by overwhelming military force.” 

12. The village laws of Upper and Lower Burma were amal- 
gamated by the Burma Village Act, 1907 and the power of appoint- 
ing selected headmen to try petty civil cases and to exercise 
enhanced criminal jurisdiction in criminal cases was reserved to the- 
Local Government. Section 6 of the Act runs as follows : — 

(1) ei The Commissioner may, by notification, invest any head- 
man with the powers of a civil court for the trial of suits 
between persons of whom both or all, as the case may 
be, reside within the village tract and may, by general 
or special notification, specify the classes and the value, 
not exceeding twenty rupees, of the suits which such 
headmen may try.” 

(2) cc In any suit tried in exercise of such powers the decision 
of the headmen shall, subject to revision by such authority as the 
Local Government may appoint in this behalf, be final.” * 

(3) “ Notwithstanding anything contained in the Code of Civil 
Procedure a person shall not be bound to institute a suit in the- 
court of a headman.” 
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(4) “A fee shall be paid on the institution of a suit in the 
court of the headman at the following rate: — 

Rs. A. F 


If the value of the suit is Rs. 10 or less . . 10 0 

If the value of the suit is more than Rs. 10 and 

not more than Rs. 15 . . . . 18 0 

If the value of the suit is more than Rs. 15 . 2 0 0 

If the suit is a matrimonial suit or otherwise 

not capable of valuation . . . . 2 0 0 


The township officer has been appointed to be revising authority 
and the headman is entitled to retain the fee above mentioned. 

Section 29 provides for the mating of rules prescribing the 
procedure to be observed by a headman trying a suit, the record 
which he is to make of the suit and the mode in which the record 
is to be disposed of, the powers which he may exercise as regards 
costs, the manner in which a decree or order made by him may 
be executed by himself and the manner, circumstances and con- 
ditions in and on which a decree or order may be sent for exe- 
cution to and be executed by another headman or a civil court. 

The rules made in accordance with that section provide a 
simple procedure with regard to pleadings, examination of wit- 
nesses, passing of decrees and their execution by attachment and 
sale. The jurisdiction is only concurrent but there is no statutory 
limitation about the classes of suits triable by these courts. 

13. Proposals are now before the Burma Legislative Council 
for substituting as the judges of these courts a Village Committee 
of four elected members with the headman as president and enhanc- 
ing the pecuniary jurisdiction to Rs. 50. 

14. From the Resolution on the reports of Village Administra- 
tion in 1920 it appears .that the number of headmen invested with 
powers of a civil court under section 6 of the Village Act was 2,238 
as against 2,072 in 1919 and 1,296 in 1918. The extent to which 
these powers were exercised varied from district to district, 
according to the character of the headmen. (In 1923 the number 
of suits disposed of by headman amounted to 6,461.) The resolution 
concludes with the remark that the village system is adapting 
itself in a remarkable manner to the progressive spirit of the times 
and village headmen, taking them all in all, displayed a public 
spirit which augurs well for the future development of Local Self- 
Government in Burma. 

15. Witnesses who appeared before us in Rangoon were in 
favour of village headmen, assisted as they will he by the local 
committee under the amended Act, being invested with exclusive 
jurisdiction to try civil suits, some recommending the enhancement 
of the pecuniary jurisdiction to Rs. 150, while the trend of opinion 
on the whole was for fixing the jurisdiction at Rs. 100. Whatever 
opinion the people entertained about headmen, they seem to have 
confidence in the impartiality and fairness of the local committee. 
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16. In tlie United Provinces village mnnsifs are appointed 
under the Village Courts Act of 1892 and 
Tjiiikd Provinces. Honorary Mnnsifs (who can only try cases 

transferred to them by the District Courts) under Act II of 1896. 
Recently the United Provinces Village Panchayat Act XII 
of 1920 abolished the courts of the village niunsif in any district 
or part of a district to which the Local Government decides 
to apply the Act. Village panchayats are being established 
to assist in the administration of civil and criminal justice and 
also to effect improvements in the sanitation and other common 
concerns of villages. According* to the Act a panchayat shall con- 
sist of such numbers of pancbas (members) not being less than 
five or more than seven as the Collector may from time to time 
in each case think suitable. 


The panchas, however, are not elected as in the case of Madras 
and Burma : they and their president are appointed by the Collec- 
tor who can also remove them for neglect or misconduct. 

The class of suits cognizable by the panchayats are the same 
as in Madras, but the pecuniary jurisdiction is fixed at Rs. 25,. 
enhanced powers being given to selected panchayats to bear and 
determine suits of the value not exceeding Rs. 50. Unlike the 
system under the Madras and Burma Acts the panchayats in the 
United Provinces have exclusive jurisdiction to try suits within 
their cognizance, and no court can take cognizance of any suit cog- 
nizable by them unless or until the Collector cancels their juris- 
diction or quashes the proceedings. Provision is made in the Act 
for the procedure to be observed with regard to the pleadings, 
service of summons to the defendants and witnesses, and passing of 
decisions. As in Madras no legal practitioner is allowed to appear 
on behalf of any party before them and it is the duty of the pancha- 
vat to ascertain the facts of every suit or case before it by every 
lawful means in its power and thereafter to make such decree or 
order with or without costs as to it may seem just. In so doing it 
shall he bound by no laws of evidence or procedure other than the 
procedure prescribed under the Act. The decrees are final, subject 
to a provision which empowers the Collector of his own motion or on 
a reference hv a panchayat to cancel the order or decree or quash 
the proceedings of the panchayat. The execution of the decree is 
also through the Collector on a certificate received from the 1 
panchayat that the decree remains unsatisfied in whole or in part. 

17. The work actually turned out by village munsifs was small 
and they do not appear to have been popular. Village munsifs are 
a dying institution and it is intended they should be gradually 
replaced by village panchayats. Their ordinary jurisdiction is- 
Rs. 20 and with consent of parties it can he extended to Rs. 200'. 
'there were only 180 village munsif courts in the Province of Agra 
of which only 110 were actually working in 1922 and these courts 
disposed of 8,794 suits. In Oudh there were 43 village courts- 
during the year as against 74 in the previous year. Twenty-seven 
village courts ceased, because of their having been absorbed in the 



113 


panchayats constituted under tlie new Act. 1,382 suits were in- 
st Anted in tlie village courts Jbut they liad less wort, tearing on the 
whole only 1,721 cases against 4,816 in the previous year. The 
fall is attributed to the establishment of village panchayats. 

18. "Witnesses who appeared before us were of opinion that if 
the panchas and sarpanch were carefully selected and appointed 
these panchayats could be given exclusive jurisdiction even up to 
Rs. 100, though the Act provides the upper limit of Rs. 50. Mr. 
Justice Muber ji is of opinion that the new system of village 
panchayats may be given a fair trial as justice will be there ad- 
ministered by not one man but by several. Mr. Burn in his state- 
ment before us observed about these panchayats : — 

I have great hopes that they may be a success in the 
future. In one district in these Provinces a special 
manager of Court of Wards estates has been extremely 
successful in organising panchayats to deal with matters 
arising in the estates’ villages. His success has been 
such that proposals made by him to abolish rent col- 
lectors has been approved as the panchayats are now 
responsible for collecting rent and paying it into the 
estate. These panchayats have been for some years 
settling a large number of cases which might have 
come before the courts.” 

19. In the Punjab, the Tillage Panchayat Act III of 1922 pro- 

vides for the constitution, establishment, 
UU3a:> ‘ meetings and jurisdiction of panchayats. 

The panchas and sarpanch are to be elected. The Local Govern- 
ment may by notification confer on the panchayat judicial functions- 
both criminal and civil. Exclusive jurisdiction is provided for to 
hear and determine classes of suits of the same nature as in 
Madras and the United Provinces when the debt, demand or com- 
pensation claimed does not exceed fifty rupees; and no decree or 
order passed by the panchayat shall be subject to appeal, revision 
or review at the hands of any court or other authority. Thus 
there is a finality to the decisions of this tribunal. A decree not 
passed unanimously may, however, he revised by a joint panchayat 
composed of the deciding panchayat and one of a neighbouring 
village. The procedure in the trial of cases is made as simple 
as possible and provision is made for rules 'being framed for 
regulating the mode of executing the orders or decrees of these 
panchayats. Of the witnesses who appeared before us some had no 
experience of the working of these panchayats and others recom- 
mended the grant of powers ranging from Rs. 50 to Rs. 250, if the 
panchayats were properly elected. The Act itself came into force' 
in 1922 and no information is available about the number of pan- 
chayats constituted or the work done by them. 

Mr. Calvert, the Registrar of Co-operative Societies, realising 
that litigation was a curse in the Province and a source of great 
economic loss as well the frequent origin of serious crimes, formed 
arbitration societies designed to organize public opinion in favour 
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of tlie settlement of disputes by arbitration without the intervention 
of court. These societies met for a time with a remarkable 
measure of success. In 1922 there were 148 societies with 16,628 
members. Many of the cases decided by the society related to 
cattle trespass and boundary disputes, trivial matters which, how- 
ever, often lead to riots and expensive civil suits. The money- 
lender and trader also took advantage of these societies to have 
their claims amicably and inexpensively settled in the village 
instead of undergoing all the trouble and expense of getting e 
decree in the regular court and executing it. Moreover the claims 
when decided by the society were usually settled promptly, for the 
award had the public on its side. But the organisation of these 
societies has apparently now been stopped since the new Panchayat 
Act was passed. 

Having regard to the success achieved by the arbitration socie- 
ties above referred to, there is every reason to think that the 
Panchayat Act, if worked properly, will in due time be useful in 
affording relief to the stipendiary courts. 

20. The Bihar and Orissa Village Administration Act III of 

Bihar and Orissa. P 22 P rovides for panchayats to be elected 
from among the meniDers of a Union Board 
or in non-union areas by the residents of what is known as 
panchayat circles. These panchayats have exclusive jurisdiction to 
try the same classes of suits as are taken cognizance of in Madras, 
the United Provinces and the Punjab, when the value of the suits 
does not exceed 11s. 25, but a panchayat may be specially empower- 
ed to try suits of the value not exceeding Rs. 100 and rent suits 
up to Rs. 25 in yalue. The panchayats have jurisdiction up to 
Rs^200 and in rent suits up to Rs. 25, concurrent with the ordinary 
courts. It is also provided that if the defendant objects to the suit 
being tried by one panchayat it may be transferred to another pan- 
chayat, and the civil court has power to transfer a suit before it 
to a panchayat. Special powers are provided for aboriginal 
panchayats to hear and determine certain suits for succession and 
partition among the members of the aboriginal tribes. Provision 
is also made for the payment of a small graduated fee by the 
plaintiff which is recoverable with the decretal amount from the 
defendant. The Act has apparently not been put into operation. 
Some witnesses were of opinion that small cases could be safeU en- 
trusted to village panchayats constituted under the Act. These 
courts have power to execute their own decrees against moveables 
only. 

21. In the Central Provinces, under Act V of 1920, whenever 

Central Provinces. a T anclia y a f is established, the deputy com- 
missioner may appoint all or any of the 
panchas to be a village court with exclusive jurisdiction up to 
Rs. 50 in the classes of suits already mentioned in connection with 
the Acts in Madras and the United Provinces'’ and, by special 
notification or with the written consent of the parties, with juris- 
diction up to Rs. 100. The panchas and sarpanchas are to be 
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elected and the provisions regarding the procedure in the trial of 
suits are much the same as those prescribed m the enactments- 
already referred to, but decrees can only be executed by the deputy 
commissioner. The majority of the witnesses are of opinion 
that village panchayats with exclusive jurisdiction to try and 
determine small suits are likely to be greatly appreciated and 
to afford relief to the existing courts and suggest extension with 
regard to the classes of suits to be tried and the pecuniary value 
of the same. Some witnesses desired to have suits of the value of 
Rs. 200 or even Rs. 500 tried by the panchayats. 

22. In the Bombay Presidency attempts were made to use 

^ , panchayats in the regular administration of 

om ay ‘ justice since 1802 but the system proved a 

failure and was definitely abolished in 1861. In 1875, Mr. (Sir 
William) Wedderburn, then district judge of Ahmednagar, pro- 
posed to appoint arbitration boards or panchayats in place of courts 
presided over by the headmen. But hhe form which legislation 
subsequently took in the Deccan Agriculturists Relief Act, 1879, 
was that in selected areas village courts presided over by headmen 
could be given exclusive jurisdiction in small money suits only up 
to the value of Rs. 10. The village courts so constituted are still 
in operation in four districts. Mr. Allison one of the witnesses 
examined in Bombay said that the headmen did their work without 
delay and they disposed of about one thousand suits a year in his 
district. He was of opinion that the jurisdiction of these courts 
could be increased to Rs. 20 or Rs. 25. Judging from the evidence 
ins a whole there does not seem to be any educated public opinion 
supporting any large enhancement of the powers of these village 
headmen, almost all the witnesses who were in favour of an exten- 
sion of jurisdiction, suggesting an upper limit of Rs. 25. 

23. In Bengal under the authority of the Village Self -Govern - 

ment Act, 1919, Union Courts for the trial of 

the same class of suits as in Madras can be 
constituted, the members of which are chosen from among the mem- 
bers of the union board by the Local Government and hold office 
for only such period as they are also members of that body. Their 
pecuniary jurisdiction extends up to Rs. 200 but the local small 
cause court or munsif is bound to withdraw any suit when its value 
exceeds Rs. 25 and may withdraw a suit of a less amount on the 
prayer of the defendant. The orders of the courts are subject to 
revivsion by the District Judge only. Pleaders are not allowed to 
appear in the court. For the purpose of execution the court can 
give a certificate to the decree-holder who can then execute the 
same in the mimsif’s court. So far except in one or two districts 
very few courts have been established and we have not been able 
to obtain returns of the work that they are doing. 

24. From the above account of the legislation already undertaken 
it will be seen that everywhere (except in Bombay) it is accepted 
that village panchayats with judicial functions should be used 
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for tlie disposal of small cases, varying in value from Es. 25 to 
Es. 200. 

The recommendation we make is that in all tlie Provinces en- 
deavour should be made to develop this system so as to withdraw 
all simple money suits of smaller value from the m limits’ and 
small cause courts, thereby relieving these courts of a large amount 
of petty work and make it possible for them to cope with the larger 
duties we think may be given them. In the course of our investi- 
gation w r e were told hi the various Provinces by some witnesses that 
communal differences and factions are in the way of any further 
extension of the jurisdiction of these tribunals. There is some force 
in this objection, but it is in our opinion overstated. In villages 
where there are common interests to be protected, common services 
to be rendered and common funds to be administered, it is idle to 
ignore the common life of the village in which the necessities of 
neighbourhood have held their own or have prevailed against the 
-divisions of caste. Those who have organised co-operative credit; 
societies assure us that caste or communal differences do not in any 
way affect the success of the panehayats or committees of these socie- 
ties which are composed of individuals of different castes as w r ell 
as those who are outside the pale of caste. Whatever may be the 
operation of the factious spirit in the matter of social or religious 
institutions it has not, so far as we understand, affected the success 
of the co-operative movement in which members with unlimited lia- 
bility work in harmony and punctually and promptly discharge 
their duties. Indeed wherever these co-operative societies are, con- 
stituted the tendency is for their panehayats to adjudicate on local 
disputes and determine local quarrels and they do these things 
promptly and satisfactorily. In some cases, as time goes on, it 
may become possible to provide by way of safe-guard that in the 
election of panehayats the princijde of proportionate representation 
may be employed. 

25. When it comes to the trial of a civil dispute the interest in 
the subject matter is confined to the parties themselves and although 
parties would as a rule like the dispute to be decided by co-villagers 
they appear to have no objection to lay their disputes before respect- 
able gentlemen in a neighbouring village whom they know as well 
ns their own fellow villagers. The inclusion of panchayatdars from 
another village would frequently simplify the trial of suits in a 
village in which there is faction, if there be difficulty in finding 
there a panchavatdar who is not a member of one faction or 
.another. To this end in the Punjab Act provision is made for the 
revision of decisions which are not unanimous, by joint panchayat 
of neighbouring villages. Moreover, it lies within the powers of 
the authority constituting a panchayat to group villages in such a 
manner as to ensure the return of representatives of different castes 
from different neighbouring villages, and by the exercise of this 
power factious spirit can be so reduced as not to be a determining 
factor in the discharge of the judicial duties of village panehayats. 
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28. Among the other advantages of village courts is tlie fact 
that they are close to tlie residence of the parties. Tlie expense 
of litigation in them is negligible as pleaders are not allowed and 
witnesses have not to be brought from a long distance. There is not 
the same difficulty in seeing that the processes are duly executed 
.and the fact that parties are speaking before their fellow villagers 
in their own village makes for a more easy determination of the 
truth. 

27. In those provinces in which exclusive jurisdiction is not 
■given, we recommend that opportunity should he taken to introduce 
it, as ana when experience shows it will be safe. Unless exclusive 
jurisdiction is given to these courts they are not likely to be re- 
sorted to as largely as they ought to he, to be of the same use 
to the public, and to afford relief to stipendiary courts. The simple 
procedure of the village tribunal may not have the same attrac- 
tions as the munsif *s court to those who prefer the devious methods 
possible in a protracted trial. It may seem a harsh measure to com- 
pel a person to resort to judges who have no legal training. But the 
hardship thereby inflicted is more imaginary than real. 

With the safeguards provided in every Act, there can be no 
hardship even in a case in which a suitor is on bad terms with all 
the members of a panckayat. The balance of convenience is cer- 
tainly in favour of exclusive jurisdiction being granted to village 
courts. Exclusive jurisdiction may be given only to the courts 
which from past experience may be expected to dispense satisfactory 
justice. Consequently there is no reason to suppose that litigants 
will suffer hardship, but they will be benefited by tbe boon of cheap 
and ready justice at their doors. Exclusive jurisdiction should be 
guarded by giving tbe parties right to apply to tbe regular court 
for transfer to itself of any contested case. 

28. If tbe jurisdiction be not made exclusive, cases will be- 
taken to tbe ordinary courts and tbe cases that are so taken will 
be mostly the false or oppressive ones, in which tbe plaintiff wishes 
either to harass tbe opponent or to bolster up a false case by tbe 
evidence of suborned witnesses who would not support him in tbe 
village court. Tbe removal of tbe concurrent jurisdiction of tbe 
munsif will be by far the most effective means of bringing the 
existence of the village courts into prominence and will prevent 
undesirable litigation. These, we take it to be the reasons, why 
some local 'legislatures in their recent enactments have provided 
for it. 
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CHAPTER 8. 

Local Bars. 

1. Intimately connected with, the reforms necessary in all the 
mofussil courts is reform of tire agencies which play a very pro- 
minent part anterior to the actual hearing of a suit. In rural 
areas there is often a busy-hody who acts as the village lawyer 
and in the majority of cases is a tout. There is also the pro- 
fessional or amateur writer of documents who is responsible 
for most of the conveyances in towns and villages. The pro- 
ductions of these document writers frequently if not generally 
raise difficult questions of construction, the true intention being 
sometimes hopelessly obscure. In addition to these there are in 
and around courts petition writers who with the tout and document 
writer play no insignificant part in shaping litigation before a party 
seeking the aid of the court proceeds to the professional lawyer. 
Ultimately, however, the responsibility of shaping and conducting 
a party’s case rests with the mofussil pleader. 

Bar Committee’s recommendations . 

2. An examination of the present conditions of the Bar in India 
has recently been made by the Indian Bar Committee and in its 
report certain proposals have been made for the removal of the dis- 
tinctions at present existing between barristers and vakils and for 
the better training of the vakils practising in the High Courts in 
this country. Paragraph 9 of the Report sets out at length the 
qualifications required at present for the admission of vakils to 
practise in the High Court and it will be convenient here to repro- 
duce it. 

The qualifications required for admission as a vakil in Cal- 
cutta are the degree of Bachelor of Arts or of Science followed by 
the degree of Bachelor of Laws and two years’ service as an articled 
clerk to an approved practising vakil of five years’ standing. The 
period may be and usually is reduced by the court and may coin- 
cide with the period during which the student is reading for his 
law degree. The possessor of a law degree in an Indian university 
may also be admitted if he can prove four years’ bond fide practice 
as a pleader in a subordinate court. Three years’ service as an 
attorney of the High Court is also a qualification. But in every 
case the candidate is required to pass an examination, mainly in 
procedure, before the Judges in chambers though we understand 
that it has been little more than a formality in recent years. 

“ In Bombay a matriculate of the Bombay University or an 
attorney can be admitted by passing an examination, prescribed by 
the High Court, and a Bachelor or Master of Laws is eligible with- 
out further qualification. 

“ In Madras a Bachelor of Laws of the Madras University is 
admitted as a vakil after passing an examination in procedure and 
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practice (t-his requirement being waived if the candidate lias served 
for three years as a subordinate judge* in the presidency) and serv- 
ing one year's apprenticeship with a practising advocate, vakil or 
attorney of the court. In all cases the candidate must attend an 
approved course of lectures on professional conduct and etiquette. 
A Bachelor of Laws of Allahabad or Calcutta is also admitted after 
a similar apprenticeship. A Bachelor of Laws who has practised 
for five years as a pleader in the courts of a district or subordinate 
judge may also be admitted as a vakil. 

“ In Allahabad the rules admit a holder of the degree of LL.B. 
of the Allahabad University or B.L. of the Calcutta or Madras 
University, to be enrolled in the High Court as a vakil. There is 
also a test of the applicant's knowledge of the vernacular. But a 
vakil is only allowed to practice in the High Court after two years 
bond fde practice in the subordinate courts. 

c *' In Patna the qualifications are the possession of the degree of 
B.A. or B.Sc., together with the B.L. or LL.B. of an Indian 
University, and two years 5 service as an articled clerk under an 
approved practising vakil of the High Court. A pleader holding a 
degree of B.L. who has practised for four years in a subordinate 
court may also be admitted. Three years 7 service as an attorney 
of the High Court also qualifies. But in eve^ case the candidate 
is required to pass an examination in law and procedure prescribed 
by the High Court, and in certain cases a language test in Hindi 
is required. 

“ The Lahore rules admit English, Scottish and Irish solicitors, 
vakils or attorneys with three years 5 practice in Chartered High 
Courts who pass an examination in the Revenue Law, Procedure 
and Customary Law of the Punjab, and persons who have obtained 
honours in law at the Punjab University. Second grade pleaders 
of two years standing if they are Bachelor of Laws of the Punjab 
University, of three years standing if they are Bachelor of Laws 
of another university, and of five years’ standing if they are with- 
out a law degree, may also be admitted. 

“ In Rangoon the qualifications are the degree of Bachelor of 
Laws of the Rangoon University, or of the Calcutta University if 
the candidate has passed in Buddhist Law and Burma local laws, 
followed by three years’ practice as a second grade pleader or advo- 
cate. As an alternative to the degree in law a candidate may pre- 
sent himself for the first grade pleaders’ examination. Solicitors 
of the United Kingdom are also admitted as first grade pleaders/ 5 

3. The Indian Bar Committee did not, however, describe at any 
length the different varieties of legal practitioners who practise in 
the subordinate courts throughout India. It remarked £C We have 
noticed a general tendency towards unification of these grades and 
the gradual disappearance of the practitioners of low^ qualifications 
whose practice is confined to the lowest courts. This tendency is 
one which, in our opinion, is wholly beneficial, and we look to the 


* The words should he “ Judge of a Civil Court/’ 
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time when there will be in each province a single grade of practi- 
tioners entitled to appear in all courts, from the High Court to the 
lowest revenue court. But the various provincial systems and the 
local conditions which they reflect vary, so widely that we are satis- 
fied that any attempt to legislate for these subordinate grades of 
practitioners on any but provincial lines must be doomed to failure. 
We content ourselves with expressing the opinion that the dis- 
appearance of these grades is an ideal which should be kept promin- 
ently in view of whatever authority may be vested with the control 
of the Bar in each province.” 

4. Accordingly the Committee, in recommending the establish- 
ment of Bar Councils, proposed to confine their membership to the 
highest grade of legal practitioners, that is, to those who are advo- 
cates of the High Courts and proposed that "all other legal practi- 
tioners should continue as at present to be enrolled and controlled by 
the High Court. At the present day, though in all the provinces a 
certain number of barristers and others having a right of audience 
in the High Courts practise as a matter of fact in the district 
courts, the large majority of those practising in the district courts 
are pleaders and other legal practitioners of the lower grades. 

' Training of Legal Practitioners in Subordinate Courts. 

5. Our enquiry being directed to civil justice only, we are not 
concerned with muktiars who practise mainly in the criminal courts 
in the north-eastern part of India and revenue agents who practise- 
in the revenue courts. The remarks which follow relate only to 
civil court pleaders. The chief qualification throughout India 
is at present the attainment of a degree of a Bachelor of Law 
without any further examination and without any necessity for 
studying in chambers before obtaining permission to practise. In 
Bengal there used to be an examination conducted by a Committee 
appointed by the High Court for the examination of persons who 
had not obtained the B.L. degree for admission as pleaders. This- 
examination was abolished two or three years ago. A similar 
examination, however, still exists in Madras and some of the other 
provinces. But the tendency has been more and more to rely 
solely on the "University examinations as a test for admission 
to practise at the Bar. In practice, however, it appears that 
though Universities may and in places do give an extensive educa- 
tion in the study of law, rules of procedure are not fully taught. 
In any case this part of legal education is not conducted on such 
practical lines as to give the young pleader when first joining his 
profession the necessary equipment for the conduct or preparation 
of cases. We would also remark that the mere passing of examin- 
ations is not by itself a sufficient test of ability to conduct a case. 

* 6. This is abundantly proved in practice. The delav in litiga- 
tion commences in the stages prior to the actual hearing but after 
the defendant appears. There is a sad want ol preparation of 
cases before and after the institution of the suit. We have 
received complaints that cases are prepared in an unmethodical 



121 


manner, inspection of documents is rarely made, irrelevant matter 
is most inadequately excised and the courts get far less efficient 
assistance than they should. Clear instructions, complete copies 
of documents and carefully drawn proofs of evidence are not taken. 
The Orders and Rules relating to admission, discovery and interro- 
gatories in the Civil Procedure Code are practically a dead 
letter in the mofussil. Pleadings are too often drawn up in a 
haphazard manner and issues settled by the adoption of what are 
called draft issues which often are merely repetitions of various 
paragraphs in the plaint and written statement. In cases in which a 
large number of documents relating to custom, to the history of 
an impartible Raj or to complicated accounts have to be examined 
and understood, there is a roving enquiry as to what exactly is rele- 
vant or useful. Even counsel conducting the case, though brought 
from presidency towns at a high rate of remuneration, have in 
some Provinces frequently to wait before a case can he said to he 
actually ready for methodical disposal. Pleaders _on both sides 
often pick up their real case as they go along. When a^ senior 
practitioner appears, he often finds that the records contained in 
the bundle of papers presented to him are arranged . on 

no definite principle or order. The copies of pleadings 

and of material documents as well as of the orders passed on inter- 
locutory applications are so imperfect that it is not possible with 
any certainty to ascertain before the actual trial which of the 
various documents filed on each side are admitted by the other aud 
wffiich require proof by oral evidence. Ho sifting of the case for 
the purpose of excluding irrelevant matter takes place in many 
cases before the first witness is placed in the box. 

T. We do not wish to be understood to pass a wholesale con- 
demnation upon the manner in which business is transacted in 
mofussil courts which attain very different degrees of efficiency 
in different places. We realise that during the last thirty years 
matters have much improved and a fairly high level of 
efficiency can frequently be reckoned on. The fault is not 
by any means the mere fault of the practitioners and much of the 
difficulty arises from the poverty and illiteracv of clients and other 
circumstances. But a large part of the evil is attributable to the 
system under which any person who passes a university examin- 
ation or a High Court test is admitted without any previous train- 
ing in conveyancing, in drawing up pleadings or in the ordinary 
practice and procedure of the courts. In manv of the provinces 
the university examination does not test the knowledge, theore- 
tical or practical, of a candidate in procedure. The subject of 
conveyancing is not one included in the curriculum of any of the 
universities. The result is that a new entrant has to pick up his 
knowledge of practice as he goes along at the expense of the public. 
Such a state of things is not conducive either to the speedy and 
efficient despatch of business in the courts or to the material ad- 
vantage of the litigant. Though the standard of education has 
been raised and though practitioners of the present day have to 
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undergo a fairly stiff examination in law, yet 'practical tuition Las* 
liardly so far been attempted. The new practitioner fresh from 
college has therefore more or less to depend upon the pleader’s 
clerk in drawing up plaints and written statements and a begin- 
ning thus made is not likely to lead to any intelligent or business- 
like understanding of his professional duties. 

8. As already noted several of the High Courts have established 
a system requiring those who wish to practise as High Court vakils 
to read and work with a vakil as articled clerks or apprentices or to 
spend some years in previous practice in the district courts. While 
we do not disagree with the Bar Committee in holding that the ulti- 
mate aim should be to level up lower grades of practitioners so that 
all should have the same qualifications as, and be part of one Bar 
with, those entitled to practise in the High Court, we consider that 
this ideal cannot be attained easily or quickly and indeed’ 
it may well involve some modification of the system at present 
obtaining in certain of the High Courts. To require every new 
mofussil pleader to repair to the capital of the province in order 
to read with a High Court vakil would appear to involve unneces- 
sarily a large addition to the cost of a mofussil lawyer’s education. 
We think that no reform is more urgently required than that 
which would provide for a district court vakil’s articled clerkship 
in the mofussil being made a condition precedent to the right 
to commence practice in the subordinate courts. As the pro- 
posals of the Indian Bar Committee for the establishment of 
Bar Councils have not yet taken shape in practice the present is 
a somewhat awkward time for suggesting far reaching changes in 
the rules regulating the profession. That we touch upon this matter 
at all is only because at every stage of our inquiry we have been 
impressed with the futility of expecting efficient preparation of 
cases in the absence of adequate special training for the purpose. 

9. We recognise that there may be difficulty, especially at first, in- 
persuading a sufficient number of pleaders of good standing and with 
substantial practice to take as pupils new entrants into the pro- 
fession. At present when junior pleaders in the subordinate courts 
do obtain the advantage of reading with a senior, it is very gener- 
ally due to their connection with the senior by relationship or 
otherwise. We agree that unless the proposal has the backing of 
public opinion at the District Bar or at least of those who are in 
the active exercise of their profession it will not be practicable to 
introduce it with satisfactory results. We think, however, that in 
none of the provinces would the proportion between the number of 
senior pleaders in good practice and the number of new candidates 
make it really impossible, provided that the maximum period 
required for this form of training was limited to six months. The 
conditions upon which such a system should be established require 
careful consideration in detail. We think that the arrangement 
ought to be that the senior should be paid a reasonable fee by the- 
entrant for the privilege of being allowed to read in his chambers 
and learn his profession. This undoubtedly means an addition both 
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to the cost and to the length of the legal education of those who in 
the future propose to join the Bar. This circumstance will doubt- 
less evoke considerable opposition but in the long run it is 
to the advantage of any one who proposes to undertake the duties 
of a pleader that he should not do so without due training and suffi- 
cient experience. The advantage to the litigant and to the court 
is equally manifest. The present position is that judging merely 
by the possibility of reasonable success in the profession far too 
many of our educated youth drift to the Bar. No recommenda- 
tion to cope with the unsatisfactory state of business in our courts 
can in our opinion achieve any great improvement if the ques- 
tion of the practical training of the members of the mofussil Bar 
is not grasped firmly and dealt with seriously and soon. 

10. As a matter of principle senior members of the Bar in 
the mofussil should, we think, be called upon to take a substan- 
tial share in the training of their juniors. So far as the train- 
ing in the preparation and conduct of cases is concerned only a 
practical man with experience can give very useful tuition. We 
do not see why under the auspices of District Bar Associations 
senior practitioners should not be expected and invited to give 
and to organise lectures and instruction on subjects such as con- 
veyancing, pleadings, discovery and generally on the preparation 
of a suit for trial. It might have a very good effect upon mofussil 
Bar Associations if they were invited to do definite work of this 
character. Some doubtless might refuse and others might not be 
very successful. In many places, however, we think it would 
work fairly well especially where a few of the leading practitioners 
are men of real public spirit. 

Remuneration of Practitioners in the Mofussil. 

11. Closely connected with the way in which business is transact- 
ed in the mofussil is the remuneration which is now paid ad valorem 
on a scale which, though fair perhaps three decades ago, is now 
very unsatisfactory. In light cases there is more than adequate 
remuneration and in heavy eases the remuneration is not at all 
•eommeusarate with tne labour bestowed either in tire preparation 
or m tne argument of the case, Further, the scale now fixed does 
not pay the senior practitioner tor the work he is expected to do 
under the various Orders and Buies of the Civil Procedure Code. 
Lf we are to insist upon every preliminary being strictly complied 
with we should also recast the scale of remuneration that is pres- 
cribed under the rules framed by each High Court. In heavy cases 
one practitioner cannot do all the work and he has to be assisted by 
juniors. At the present time the fee that is prescribed is a single 
fee calculated on an ad valorem basis and does not enable the 
•senior to remunerate his junior sufficiently. Nor is it right that 
juniors should be paid by seniors. 

12. As observed by the present Chief Justice of Madras: C£ A 
case involving a large sum may be defended merely to gain time, 
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and when it comes to trial go through practically as an undefend- 
ed case, casting no burden of work on tlie plaintiff’s vakil, and 
yet lie gets a heavy ad valorem fee allowed against the other side. 
On the other hand, a difficult and complicated suit may entail 
elaborate preparation, may raise a question of vital importance 
and yet, because the actual sum of money at stake is small, may 
carry with it a trivial fee recoverable from the losing side. 
Worst of all, there is a maximum vakil’s fee of Its. 1,000 for 
nroftt costs, which cannot be exceeded: and may apply to a case 
which has involved months of careful preparation, and has perhaps 
occupied several days at the trial. 

“ All this matters little to the vakil in assured practice. His 
fee as between himself and his client he fixes without reference to 
the ad valorem scale, but according to the amount of work he 
expects to have to do in the case though, of course, the ad valorem 
fee allowable is naturally his minimum. But it works out in 
practice that no vakil of any standing in the court will cake up a 
case at any figure that is not far in excess of the ad valorem fee 
recoverable from the losing side. This is obviously unjust to the 
client who has to pay fees which are a reasonable remuneration for 
the work done, hut a large portion of which he cannot hope to 
recover from the other side. And, of course, the vakil in large 
practice has to keep up an office and a staff of juniors to get up his 
cases for him. He charges his client with a fee which covers a 
proportion of these matters; not one rupee of that part of his fee ir- 
recoverable from the other side. It is said that some junior vakils 
arc content to appear for ad valorem fees, because it levels itself 
up : while they are underpaid for what they do in some suits, they 
are overpaid in others. That may be well enough for them, but it 
is no consolation to the losing side in the latter class of case.*’ 

13. In addition to the fee prescribed on the basis of valuation 
which now forms the remuneration for the conduct of the whole 
suit it is necessary in our view to prescribe fees in the various 
stages of a suit, c.g ., in applications for injunction, the appoint- 
ment of receivers, discovery and inspection, notice to admit 
documents, proceedings in execution particularly those relating 
to claim petitions, applications under Order 21, rules 90 and 
97 and Order 22. Order 11, rule 3, provides for the costs 
of interrogatories and runs as follows: — Cf In adjusting the costs of 
the suit inquiry shall, at the instance of any party, be made into 
the propriety of exhibiting such interrogatories, and if it is the 
opinion of the taxing officer or of the court, either with or without 
an application for an enquiry, that such interrogatories have been 
exhibited unreasonably, vexatiously or at improper length the costs 
occasioned by the said interrogatories and the answers thereto shall 
be paid in any event by the party in fault.” Order 12, rule 4, pres- 
cribes the procedure in eases of notice to admit facts. In case of 
refusal or neglect to admit any specific fact or facts mentioned in 
such notice the costs of proving such fact or facts have to be paid 
under this rule by the party so neglecting or refusing whatever 
the result of the suit may he, unless the court otherwise directs. 
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Kule 9 of the same order provides for the costs occasioned by an- 
unnecessary notice to admit or produce specified documents which 
should be borne by the party giving 1 such notice. Investigations 
under Order 21, rules 58, 90 and 9T and the hearing of applications 
for injunction or the appointment of receiver or the substitution 
of legal representatives on the death of parties often take a long 
time but the remuneration that is taxable in these cases is absurdly 
low and certainly not commensurate with the labour that has to be 
bestowed in such proceedings. In the various proceedings 
incidental to the progress of a suit certified copies have io he 
obtained and filed. Fair copies of the plaint and memoranda of 
appeal as well as affidavits and petitions have to be prepared and 
served on the opposite side. 

14. 1ST o provision is now made for costs relating to these matters 
being taxed and included in the final order or decree so as to 
enable the successful party to recover the same from the losing 
one. It seems to be therefore a very desirable reform to revise 

' at once the rules framed under the Legal Practitioners Act with 
jeference to the remuneration of vakils, providing some method 
which will pay reasonably and justly for services rendered in the 
various stages and enable the appointment of juniors in difficult 
ccwes for a remuneration to be fixed by rule and not by the grace of 
the senior. In this matter it has to be remembered that the duty of a 
court in framing a scale of costs is to give to a successful party 
an adequate indemnity against the expense reasonably incurred 
by him in maintaining or defending his rights. An inordinate 
disparity between what a reasonable man feels obliged to pay to 
his pleader and the fee which he can tax and recover from his 
opponent gives room for great injustice. In our opinion it is clear 
that throughout India the rules framed for the remuneration of 
pleaders have become somewhat antiquated both in substance and 
method. They permit an unreasonable litigant to put liis opponent 
to unreasonable expense without incurring the risk of being re- 
quired in the end to give an adequate indemnity. We appreciate 
that the subordinate courts cannot be provided with taxing masters, 
bur ibis fact is no sufficient defence of the present system. 

Pleaders’ clerks and their remuneration . 

15. In the life-history of a litigation there is yet another im- 
portant agency, namely, pleaders’ clerks. These clerks ordinarily file 
in court on behalf of their masters plaints, written statements and 
other papers. They pay the process fee and transact small and 
incidental business to be done in the court’s office. In mofussil 
courts most of the plaints, written statements, process memoranda 
and other documents are prepared in vernacular and pleaders’ 
clerks take a considerable share in their preparation. In compli- 
cated matters rough drafts are first made by the clerks and are 
corrected by vakils before being presented in court. A pleader’s 
clerk keeps" and prepares copies of documents and does for the 
assistance of the pleader much of the work which a solicitor’s office 
does in England. All kinds of practitioners depend much upon the- 
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-assistance so obtained. A clerk is generally paid a small fixed 
salary by bis master but makes bis real living out of payments by 
or exactions from the clients. 

16. Suggestions bave been made that some examination in law 
ana procedure should be held by authority for pleaders’ clerks. In 
Bengal for several years past and in Madras since recently there 
has been a system whereby a card is granted, after certificate, 
authorising cue clerk or two clerks for each pleader to have access 
to the court and to transact business as a pleader’s clerk in the 
court’s office. This appears to be necessary for the prevention 
of touting and in the interest of pleaders themselves. Man}) 
pleaders employ as so called clerks several persons whose real func- 
tion is not so much to do work for as to get work for their masters. 
The person who poses as a clerk can only be registered as the clerk of 
one pleader, yet may be busily engaged in finding work for several 
different pleaders. It is reasonable that before a clerk is register- 
ed the court should be satisfied of a reasonable standard of ele- 
mentary education and of his honesty. We do not, however, con- 
sider it necessary or advisable that the Government or the High 
Courts should hold an examination into the knowledge of procedure 
or juasi-professional qualifications of clerks. It seems undesirable 
to give unqualified persons of this class a legal status so as in 
-effect to introduce an untrained class of legal practitioners into the 
judicial system. The pleader himself must sustain the sole and 
direct responsibility both to the court and to the client. 

17. The remuneration of clerks calls for some alteration 
in method. In Lahore a system is in force whereby they get a 
■certain percentage of the fee. Throughout India, however, their 
living depends substantially on what they can get from the client. 
This system is eminently undesirable. It leads to many foolish 
cases and to much unnecessary expense and delay. It is much to be 
wished that Bar Councils when established will be induced to 
give earnest attention to this question and to submit proposals 
whereby registration as a pleader’s clerk should be permitted only 
where the remuneration of the person to be registered has been 
arranged for on a reasonable basis. We are not as a Committee 
prepared to supplement what was said by the Indian Bar Committee 
by concrete proposals of our own, 


Touting. 

18. As regards touting the following observations of the Bar Coni' 
mittee are fully borne out by the statements of witnesses made 
before us : — 

£< We feel that our report would not be complete without some 
reference to an evil -which was brought prominently to 
our notice in the course of our enquiry. The evidence 
which we have received leaves no doubt that touting of 
various kinds prevails in most provinces of India. The 
law with reference to touting was strengthened in 1896 
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but has proved entirely ineffective. The plain fact is 
that unless the legal profession assists the courts to 
suppress touts little can be done by way of legislation. 

“ One of tlie principal causes of the existence of this evil is 
the serious overcrowding of the legal profession. Tout- 
ing has undoubtedly increased with the increase in the 
numbers admitted. It would appear that in some 
provinces in the near future there will not be any 
necessity to retain the lower grades of legal practitioners. 
If the profession of the law is closed to all but those 
who have qualifications entitling them to practise in 
the High Courts and the qualifications of entrants are 
raised, the number admitted should not be excessive and 
it may be possible to enforce a higher standard of 
discipline. 

u We trust that the Bar Councils will regard the suppression 
of touting as one of their principal concerns.” 

19. Section 3 of the Legal Practitioners Act defines a tout as a 
person who procures the employment in any legal business of any 
legal practitioner, in consideration of any remuneration moving 
from such practitioner or proposes to a legal practitioner to procure 
his employment in any legal business in consideration of such 
remuneration. Section 3G enables a High Court, district judge, 
sessions judge, district magistrate, presidency magistrate, every 
revenue officer not being below the rank of a collector of a district,, 
and the chief judge of every presidency small cause court (each as- 
regards their own or his own court and the courts, if any, subordinate 
thereto) to prepare and publish a list of persons who to their or his 
satisfaction, by evidence of general repute or otherwise, habitually 
act as touts, and may from time to time, alter and amend such lists ; 
the court or judge may, by general or special order, exclude Horn 
the precincts of the court any person whose name is included in any 
such list. Every person whose name is included in any such list 
shall be deemed to be proclaimed as a tout. Section 13 ( e ) enables 
the High Court after such enquiry as it thinks fit to suspend or 
dismiss any pleader or muktiar who accepts any employment in 
any legal business from one who has been proclaimed as a tout 
under Section 36 and generally indicates the varieties of profes- 
sional misconduct such as taking instructions from unauthorized 
persons and giving gratification for procuring or having procured 
his employment in any legal business of himself or any other pleader. 

20. Notwithstanding the existence of these provisions and 
the fact that the employment of touts is the evident and 
immediate cause of many false claims and defences and of 
much waste of time in courts, little is done for the effective sup- 
pression of touting. In the first instance it would seem to lie with 
the members of the Bar themselves to see that the law is put in 
motion. Moreover, it is open to them to make persistent and 
unanimous efforts to ensure that no member of the Bar appears, 
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acts or pleads in cases brought to liim by a tout. They can do 
much to help the court in mating the lists of touts comprehensive 
and in bringing them up-to-date. Unfortunately, as matters stand 
their efforts in these directions are at best very occasional, 
spasmodic and unconvincing. Judicial officers on whom powers 
have been conferred by section 36 of the Legal Practitioners Act 
pay insufficient attention to this matter partly because of the diffi- 
culty experienced in tryihg to enforce the section especially when 
ihe court has attempted to act on its own motion. 

21. There is a considerable amount of difficulty in arriving at a 
conclusion as to who is or is not a tout. As pointed out already, 
before declaring a person a tout, it is necessary to make an 
enquiry and give the accused person an opportunity of showing 
cause. A district judge cannot act under this section Upon 
evidence recorded by a subordinate judge because the courts 
mentioned in this section 36 can alone make the enquiry. Before 
directing the inclusion of a name in the list of touts, it is 
necessary that a proceeding should be drawn up and strict proof 
required of general repute. It need hardly be pointed out that it 
is not always easy to determine what is evidence of general repute 
and what facts and circumstances should he taken to show that a 
person has acted as a tout. Where two witnesses admitted that their 
legal business was being looked after by a person chargeable with 
touting and mukiiars said that they regarded him as a tout, it was 
held that such evidence was insufficient to justify an order declaring 
him a tout. It was also held that unless there was legal evidence to 
show that he was a tout or that he was reputed as such, the report 
of the Bar Association was insufficient. The rulings of the High 
Courts to the effect that the evidence should be definite and not 
vague have resulted in making it extremely difficult to bring any 
one to book. 

22. It is in the circumstances essential to increase the powers 
of presiding judges in controlling touting. Some measure of 
reform must be devised whereby munsifs and subordinate 
judges may be enabled to act in the same manner as the district 
magistrate or the district judge. The listing may be done 
by superior officers as at present but power may be given to 
xhem'to delegate the enquiry to the subordinate judicial officers also. 
The district judges may be empowered from time to time to send 
lists of names to the subordinate judicial officers under their ad- 
ministrative control in order that they may hold the necessary 
enquiry and decide whether the persons concerned are touts and 
should be listed as such. The recommendations of the Bar Associa- 
tion passed by a majority of not less than two-thirds of the mem- 
bers should also he capable of being received as evidence of repute. 
At present touts proclaimed in the list under section 36 are ex- 
cluded only from the court precincts and are not thereby prohibited 
from pursuing their objectionable calling. We think that after 
being proclaimed, a tout who continues to act as such should be 
•guilty of a criminal offence. The definition of “ tout ” in section 
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3 seems to us to require amendment so as to include tire large 
•class of people who in serais, railway stations and other places 
intercept prospective litigants in order for a consideration whether 
paid by the pleader or the client to take their business to particular 
legal practitioners. 


G 
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CHAPTER 9. 

Officers of Courts. 

1. The courts of all grades in India have duties other than purely 
judicial duties to discharge. Every judicial officer besides deciding 
suits and other proceedings has necessarily to perforin a certain 
number of quasi- judicial and administrative duties in connection 
with the suits and proceedings disposed of by him. 

Broadly speaking, these duties relate to receiving and checking 
the pleadings, etc., seeing whether they satisfy the requirements of 
law; the preparation and issue of several kinds of processes; keep- 
ing of accounts of court-fees and other moneys paid into and out of 
court including the amounts of decrees; the administration of 
estates of minors, etc., who are wards of courts; and supplying 
certified copies to parties. In the case of district courts, there is 
the additional duty of supervising and inspecting the administrative 
and judicial rork of courts subordinate to them. 

The present system with slight local variations is for each court 
to do all th^se duties with a separate staff of its own. Only in 
the High Courts and the Presidency Small Cause Courts is 
there centralisation of offices and division of labour to any 
appreciable extent. 

It will be instructive at the outset to study in some detail the 
constitution of a district judge’s office so as to obtain a clear idea 
of the different departments into which it is divided and of the 
duties which devolve on each department. The nomenclature of 
the heads of the different departments varies in the different pro- 
vinces and so do the details of the distribution of duties. But the 
following description may be considered as fairly typical for the 
whole of India. 

J 2. The most important department in a district judge’s office is 
what is known as the sherista or vernacular department, which is 
immediately concerned with registering the judicial orders of the 
court as distinguished from the department whence issue the execu- 
tive and administrative orders of the judges. The sherista is 
presided over by an officer who is variously called the sheristadar^ 
or munsarim or clerk of the court in different provinces. He is also 
the head of j the entire ministerial establishment of the district 
court. The following is a detailed account of his duties: — 

Sheristadar . 

1. Examining plaints, memorandum of appeal, petitions in 

miscellaneous cases, verifications, accounts, etc. 

2. Signing processes. 

3. Preparation and examination of decrees, copies, etc. 

4. Examining and signing chalans and payment orders. 
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5. Preparing and examining periodical returns and explana- 

tions. 

6. Administering affidavits. 

7. Examination and issue of sale certificates. 

8. Inspection and supervision of tlie office. 

9. Attending the presiding judge with, reports, correspondence, 

etc., in chambers. 

An officer of importance in the sherista is the peshkar also called 
the reader or bench clerk, who besides assisting the judge in the 
mechanical portion of his duties while sitting on the Bench has 
the following duties to perform : — 

Peshkar. 

1. Keeping diary, register of petitions, attendance of witnesses 

and court-fees. 

2. Writing orders in order sheets. 

3. Preparing headings of record. 

4. Reading and explaining depositions to witnesses, etc. 

5. Marking exhibits and arranging records. 

0. (In some provinces) recording evidence. 

Attached to the sherista are a certain number of muharrirs or 
clerks, the most important of whom is the execution muharrir who 
deals with execution petitions filed in court. His duties are as 
follows : — 

i Execution Muharrir . 

1. Examining petitions with decrees. 

2. Keeping registers. 

3. Issuing notices, writs of warrants, etc., proclamations, sale 

certificates, etc. 

4. Making over orders, etc., to nazir and receiving them back. 

5. Examining and certifying payment orders. 

G. Entering in order sheets. 

7. Preparing periodical statements and explanations. 

8. Insolvency proceedings. 

The other muharrirs attached to the sherista have among other 
the following duties to discharge: — 

Muharrirs . 

1. Making entries in registers. 

2. Examining records received. 

3. Arranging disposed of records with indices for transmission 
to the record room. 

4. Drawing up decrees. 

G 2 
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5. Entering routine orders in order sheet. 

d. Sending to and receiving records from the copying depart- 
ment. 

T. Writing summons and notices. 

3. Next in order comes the English department which deals prin- 
cipally with the English correspondence of the district judge's- 
office. The head of this branch is called the head clerk and he is 
assisted by a certain number of clerks. The following is a detailed 
description of the duties of the head clerk and of the clerks in the- 
English office : — 

Head Clerk. 

1. Drafting letters and comparing fair copies. 

2. Checking periodical statements. 

3. Looking after the library and posting up circulars. 

4. Compiling returns. 

5. Putting up correspondence to district judge for orders. 

6. Keeping charge of wills. 

7. Looking after renewal of pleaders', etc., certificates. 

8. Deceiving and distributing forms and stationery. 

9. Examining and registering security bonds of ministerial 

officers. 

10. Sorting out old correspondence and returns for destruction. 

11. Translating documents. 

Clerks. 

1. Docketing and registering letters. 

2. Making fair copies. 

3. Looking up references and despatching letters, etc. 

4. Compiling the periodical statements. 

5. Helping the head clerk in compiling and comparing. 

6. Preparing renewed certificates to pleaders. 

7. Checking indents. 

8. Keeping files of circulars. 

9. Keeping registers of clerks, pleaders, etc. 

10. Keeping stationery and forms. 

11. Copying wills in the registers. 

4. Next we have the office of the record-keeper and his assistants 
whose main concern is the sorting, preservation and destruction of 
the records of all suits and proceedings decided in the whole district. 
The following is a summary of their duties : — 

Record-keeper and his Assistants . 
t. Receiving records. 

2. Piling papers received. 
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3. Examining records. 

4. Re-punching stamps. 

5. Inspection of records (record-keeper). 

6. Certifying payment orders (record-keeper). 

7. Sending records called for. 

8. Receiving records on return. 

9. Sending papers for copying. 

10. Receiving papers on return. 

11. Returning exhibits. 

12. Arranging records to be replaced. 

13. Testing the accuracy of replacing. 

14. Sorting for destruction. 

5. The accounts department which deals with court-fees and 
other moneys paid into and out of court including the amounts of 
decrees is a most important department and is in charge of an 
accountant in some provinces or of the sheristadar or nazir in others 
with a staff of assistants. The accountant and his assistants have 
the following duties to discharge: — 


Accountant. 

1. Checking figures and supervising entries in the registers. 

2. Comparing and signing challans. 

3. Comparing treasury advice lists. 

4. Checking and signing payment orders. 

5. Checking monihly and annual deposit returns. 

6. Preparing plus and minus memoranda and abstract. 

7. Preparing and checking salary bills, etc. 

8. Checking budget estimates and pension rolls. 

9. Drafting letters. 

Assistant Accountants . 

1. Putting up registers, etc., to judge in charge. 

2. Receiving, filling up and entering challans, etc. 

3. Posting the various registers. 

4. Docketing and entering letters. 

5. Totalling the account registers. 

6. Paircopying hills. 

7. Noting in service hocks. 

8. Making copies of registers for Accountant-General. 

6. Lastly there is the nazarat or the office of the nazir who is in 
charge of the cash in the hands of the court and is responsible for 
the serving of processes issued by the court. He has generally one 
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or two assistants. The following is a resume of the duties of the 
nazir and his assistants: — 

Nazir . 

1. Conducting sale and keeping sale accounts. 

2. Registering and dealing with intestate property. 

3. Signing chalans in triplicate for money received in court. 

4. Checking and comparing peremptory cash book. 

5. Signing payment orders and getting court-fees attached. 

6. Dealing with land acquisition cheques. 

7. Keeping peons’ register and distributing processes. 

8. Looking after civil court buildings and furniture. 

9. Dealing with the permanent advance and contingencies. 

10. Making local enquiries into security bonds, etc. 

Naib or Deputy Nazirs. 

1. Taking attendance rolls of witnesses. 

2. Keeping peremptory cash book and counterfoils. 

3. Keeping contract contingent registers, etc. 

4. Keeping register of processes and peons. 

5. Keeping register of covers despatched. 

6. Keeping register of money-orders received and issued. 

7. Examining peons’ diaries. 

8. Keeping general cash book. 

9. Registers of saleable forms, stationery and furniture. 

10. Preparing indents. 

11. Registering, receiving and despatching parcels. 

12. Keeping register of travelling allowance bills. 

13. Keeping register of Permanent Advance. 

14. Checking diet money issued to peons. 

15. Keeping the acquittance roll. 

16. Examining diaries of peons. 

17. Keeping accounts of service postage stamps. 

18. Making local enquiries. 

It may be added that in several provinces the nazir has to do 
duty as receiver of estates in litigation and as guardia n-ad-litem of 
minor parties. 

There are in Bombay a special class of officers of the grade of 
deputy nazirs who are entrusted with the management of the estates 
of minors under administration by the court. Their duties in this 
capacity will be described in detail in a subsequent chapter. They 
generally combine also the duties of the inspector of bailiffs, which 
W'ill be described in the Chapter on Process-Serving.” 

7. The copying department consisting of a staff of copyists, 
working under the supervision of a head copyist or a copyist 



135 


examiner or a translator as lie is variously called, is also attacked to 
every district court. The business of tins department is to supply 
certified copies of documents to the parties. In some provinces the 
copyists are paid by fees and in others they receive a fixed salary. 
Copies are charged by the folio in some provinces, while in 
others a lump sum is charged for each copy irrespective of the num- 
ber of folios, according to the class to which the original belongs; 
The copies prepared by the copyists are compared with the originals 
by a set of comparing clerks before they are certified to be true 
copies. In most provinces the copying* departments of the several 
courts located in one place are being gradually unified so that it is 
possible to obtain copies of all documents of all the courts in the 
place from a central office. 

In some provinces a limited number of probationers are taken 
for the purpose of learning their work; They also act in tem- 
porary and officiating vacancies. In some courts the number of 
such vacancies is so large that they get acting posts almost as soon 
as they join and before they have an opportunity of learning 
their work. 

8. These are the broad lines on which the work of a district 
judge’s office is carried on in almost every province in British India 
and Burma. The courts of subordinate judges at headquarters and in 
sub-divisional towns have also independent establishments of. thei r*-' 
own consisting general ly of a sheristadar, a bench clerk and a certain 
number of other clerks. The courts of the several munsifs have 
also similar independent establishments of their own. Their duties 
are analogous to the duties of the corresponding ministerial officers 
of the district courts. 

9. Complaints were made to us in some provinces that t he minis - 
t erial establishm ents of the courts of subordinate judges and munsifs 
were so undermanned that the work of the courts was seriously 
delayed. The subject of the revision of ministerial establishments 
has, however, at some time or other been considered in most pro- 
vinces by Committees appointed by local Governments, who have 
submitted their recommendations. We do not feel that we can 
express any useful opinion in this matter. All that we wish to say 
is that the complaint was loudest in the Punjab. 

10. The pay and prospects of ministerial establishments vary in 
different provinces. Few of the members of the staff are graduates 
in arts, still fewer graduates in law. Except in Burma they are 
not eligible for promotion to judgeships. Charges of ? corruption ^ 
have been freely made against, them by -witnesses examined before 
us; but they are undoubtedly exaggerated. The great majority of 
the ministerial staff are hard-working and capable. No doubt their 
power for mischief is considerable as it is in their hands to delay 
the progress of a suit or proceeding at every turn by taking purely 
mechanical and often unnecessary objections and in many other 
ways. It is no wonder that some of them succumb to temptation. 
But the tales of a regularised system of blackmail said to- 
be practised by members of the ministerial establishments 
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of subordinate courts in some provinces seem to us to be somewhat 
fanciful. If the}' were true, it seems to us that action would have 
been taken by the witnesses who were generally responsible 
members of the Bar against the culprits by moving the proper 
authorities on the spot. Bar associations which have now been 
formed in most courts should be sufficiently powerful to check the 
evil where it exists. 

Still it cannot be gainsaid that a certain amount of petty corrup- 
tion undoubtedly exists amongst the subordinate ministerial staff 
of our civil courts. The only remedy v r e can suggest is t o recru it 
clerks of higher educational qualificatio ns and this can only be done 
by increasin g their pay and prospects. A closer supervision by the 
presiding judge of the w r ork of the ministerial officers by means of 
a systematic and periodical inspection of their registers andjwo r k 
will also be helpful. In Bombay pas sing a depart mental e xamin a- 
tion in law' and office procedure accordin g to a prescribed standard 
is compulsory for confirmation of a ministerial officer and for cross- 
ing the efficiency bar so as to qualify for one of the appointments 
on the superior scale. In Madras a similar test has to be pa,ssed 
for promotion to the higher grades of the establishment. 

11. We have said that, generally speaking, the several adminis- 
trative duties are performed separately by the staff of each cour t, 
even though several courts of the same grade are located in one and 
the same place. In most provinces, however, a tendency tow ards 
amalgamation is gradually manifesting itself. Separate nazara ts 
have been abolished and ce ntral naza rats established at district or 
sub-divisional headquarters in practically everpqmo vince. There 
is also, as we have said, a tendency towards th e unification of th e 
copying departmen t, so that copies of the documents of all courts 
situated in one place can be obtained from one central office. In 
one or two provinces tentative steps have also been taken to unify 
t he si] erista . Thus, in the C entral P rovinces, the sheristadar of the 
district court receives all the plaints and distributes them amongst 
the various subordinate judges and munsifs. Similarly in the 
Punjab, and . in Bom bay the senior subordinate judge receives all 
plaints and distributes them amongst the various subordinate 
judges. In all the other provinces each officer has his own 
sheristadar, who receives plaints, checks them and lays them 
before the court. In some places where there is concentration of a 
large number of courts there are a t s many as len or twelve different 
officers working in the same building attending to this duty. 

12. The reason for this excessive decentralisation is the principle 
strictly enforced under the Civil Courts Acts in most provinces that 
all munsifs and subordinate judges should be invested with separate 
territorial jurisdiction so that their offices alone have jurisdiction 
to receive all plaints and suits instituted within that" area. If, 
owing to increase of work, a new court has to be opened in a given 
area, the practice in those provinces is to split up the territorial 
jurisdiction and to create two or more entirely independent 
courts with a full separate establishment for each court. It 
seems to us that a sounder and more economical method is 



137 


the method followed under the Bomba}" Civil Courts Act, where in 
such a case additional subordinate judges or munsifs would be 
appointed who have no territorial jurisdiction of their own, but 
only try such cases as are made over to them by the permanent 
judge. We understand that a proposal to amend the Madras Civil 
Courts Act on these lines is before the local Legislative Council. 
It is a more economical method, because the additional subordinate 
judge or munsif would not require a separate sheristadar and the 
full complement of a subordinate judge's or a munsifs establish- 
ment, hut only a peshkar and one or two clerks. It is a sounder 
method, because it recognises the principle of reduction of work 
by division of labour, as the work of receiving and checking plaints 
and issuing summonses can he done in one office for the different 
courts situated in the same place. 

We understand that so badly is the present territorial 
system worked in certain parts of Bengal and Madras that one 
or other of the subordinate judges is usually overwhelmed with 
work while his colleagues have comparative little to do; so that in 
actual practice it is necessary for the district judge to intervene 
nearly every quarter and ignoring the so-called territorial 
jurisdiction to transfer cases from the file of one subordinate 
judge or munsif to that of the other. There is in some quarters 
an apprehension that unfairness in the distribution of work might 
he the consequence of the Bombay system ; but nothing can he more 
unsatisfactory than the way the presenT territorial system works in 
causing an uneven distribution of work. The district judge, or if 
necessary, the High Court could easily lay down the general prin- 
ciples on which the work should be distributed and if any additional 
munsif or subordinate judge found that his file was unmanageable, 
he should he allowed direct communication with the district judge 
who after consulting the munsif and the other additional munsifs 
and looking into the state of the files could transfer as many cases 
as is necessary to equalise the files just as he does now. Fears were 
also expressed that the amour propre of the judges might he hurt 
and friction between them may result if every subordinate judge 
or munsif had not his own sheristadar. But it seems to us that 
there is no valid ground for any such apprehension. Each addi- 
tional judge would have his own peshkar, who would be his chief 
ministerial officer for such purposes as the law requires. 

We do not regard it as unreasonable that the lowest grade 
munsifs who would generally he appointed additional munsifs 
should not have any jurisdiction to receive plaints and should first 
learn to he judges before they seek to be administrators. The newly 
appointed and the junior munsifs would first serve their apprentice- 
ship in those purely judicial functions for which their early training 
may he taken more or less to have fitted them and by watching 
the procedure of the experienced senior munsifs who would have 
administrative charge of the whole sub-division, they would 
gradually acquire administrative experience which would stand 
them in good stead when they themselves are promoted to he siib- 
divisional officers. 



138 


13. Tlie principle which we here advocate is the principle that 
there shonld be one court of original jurisdiction whether of sub- 
ordinate judge or munsif for a certain area and that whatever sup* 
plementaiy courts are necessary owing to increasing work should be 
courts of additional subordinate judges or additional munsif s, only 
trying such cases as are made over to them and requiring no special 
establishment but a peshkar and one or more muharrirs. As 
regards the distribution of work, the senior subordinate judge or 
munsif should have administrative charge of the sherista, the 
accounts, the nazarat and copying departments, the establishments 
of which with the exception of the sheristas are more or less 
amalgamated already. The senior subordinate judge or munsif 
would also be in charge of the execution department and execute all 
the decrees passed by the several officers of the same court. The 
experiment of having one execution court for all decrees passed b} 
officers of the same class in the same place has been tried with very 
great success in Bombay in cities like Ahmedabad where two first 
class and four second class subordinate judges are generally posted 
to the subordinate judge’s court. There are not nearly so many 
complaints here of delays in execution. The senior first class or 
second class subordinate judge devotes one or two days in the week 
exclusively for execution of decrees passed by the officers of the 
same class. Thus during the year 1923 there were in all 840 
regular applications for execution filed in the court of the first class 
subordinate judge, Ahmedabad, out of which 117 were for the 
execution of decrees in special jurisdiction cases. The senior 
first class subordinate judge devoted generally one day 
per week to these special jurisdiction executions and the 
senior second class subordinate judge two days per wee! 
to the execution of all decrees passed by the second class 
subordinate judges. It is only fair that a smaller number of suits 
per month should be allotted to the judges doing execution wort 
than to their brother subordinate judges who are able to devote all 
the working days in the week to civil suits. 

14. If the courts at the district or sub-divisional headquarters are 
constituted on this basis, it would follow that the senior subordinate 
judge or munsif would be responsible for receiving, checking and 
admitting plaints and issuing summonses. He would also have 
administrative jurisdiction of the sherista, accounts, the nazarat, 
execution and copying departments. If this work is beyond the 
work of one man, he might with the sanction of the district judge 
ask any of his additional colleagues to help him with the inspection 
and supervision of any given department. But the general office 
establishment in all departments would be directly and entirely 
under him. If the work be excessive for one sheristadar, a joint 
or assistant sheristadar will have to be appointed, but on no account 
should the work of the sherista be split up and divided between the 
several munsifs or subordinate judges. The senior officer would also 
dispose of all the uncontested work according to an arrangement to 
be presently described. The contested work he would pass on to 
the additional subordinate judges or additional munsifs* of whom 
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there might be any number, retaining a certain quantity in bis own 
bands. The additional munsifs or subordinate judges would try 
all contested suits and do nothing else. 

This proposal is independent of the proposal to appoint a regis- 
trar for a group of courts at sub-divisional headquarters which we 
shall discuss presently. 

15. JNText we proceed to consider the question of the administra- 
tive duties of district judges. These duties and the ministerial 
establishments provided for carrying them out have been described 
in an earlier portion of this chapter. Varied as these duties are and 
numerous as the heads of departments primarily responsible for 
their discharge, the ultimate responsibility for their due discharge 
naturally falls upon the district judge himself. The burden of the 
evidence of every district judge examined before us was that the 
administrative duties of his office take up an inordinate amount of 
his time, ranging from an hour to an hour and a half every day, 
with the result that the time left for his judicial work is seriously 
curtailed. Where judicial work is heavy, administrative duties are 
also most exacting. 

|6. So greatly was the High Cou rt ofCalciytta impressed with 
the -wa ste of time and en ergy m accounts and, other miscellaneous 

work done by district judges — time and energy, diverted from 

judicial business — that in the year 1921 they pressed upon the 
Government of Bengal for the early creation of a new post at the 
head-quarters of districts to he held by an officer styled Registrar .V 
who would relieve the district judge of work connected with 
accounts and other miscellaneous business. The High Court 
sarcastically observed that the present system of turning possibly 
good judges into inevitably bad accountants was not good economy. 
And they recommended that the registrar who was to be appointed 
according to their scheme H^ ^ H ^^^ ^ ^^Hedwit]) th5rfoflowing 

1. To deal with all questionsreiating to acc( unts and under 

the general supervision of the district judge to control 
the work of the office establishment at headquarters. 

2. To see that plaints in important cases are properly stamped, 

3. To deal with the work connected with the administration 

of the Insolvency and Guardian and Wards Acts, etc. 

4. To try ex parte cases under the Succession Certificate Act 

1889 (7 of 1889), the Guardian and Wards Act, 1899 
(8 of 1890), and the Probate and Administration Act, 
1881 (5 of 1881), and 

5. To audit accounts submitted under the various Acts, e.g. 

Lunacy Act, the Bengal Tenancy Act, etc. He 
might also he entrusted with a limited amount of work 
connected with the periodical inspection of courts and 
offices. 

The High Court was of opinion that as the proposed registrar 
would probably he required to perform certain judicial functions, ne 
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vrould have to be vested with judicial powers; and that he should 
therefore be recruited from the Bengal Civil Service ( J udicial) ; 
that he should be an officer of about four or five years’ service and 
draw his pay according to the time scale. They observed that the 
scheme was likely to result in an appreciable saving to Government 
as district judges would have more time to devote to their ordinary 
judicial work and the demand for additional assistance would there- 
by be reduced to some extent. The Government of Bengal without 
expressing any opinion on the merits of the scheme in question felt 
obliged in view of the prevailing financial stringency to postpone 
its consideration. 

17. The High Court of Bom bay had moved earlier in the same 
direction and with greater initial success. They too were impressed 
with the serious inroads on the district judge’s time made by the 
increasing^ administrative duties of the court and pressed for the 
appointment of a subordinate judge to be a personal assistant to the 
district judge and to be the registrar and the head of the establish^ 
ment of the district and sessions court. The scheme was sanctioned 
by Government and appointments of registrars were made to the 
heavier district courts in the presidency, second class subordinate 
judges of eight to ten years’ standing being generally selected for 
the purpose. But two years later these appointments came under 
the axe of the Legislative Council, all except one which is still in 
existence, for a special reason. The duties entrusted to these regis- 
trars are set out in detail in the following circular order of the 
Bombay High Court : — 

In the districts in which the post of inspecting subordinate 
judge has been abolished, there should be a personal assistant or 
registrar as head of the establishment of the district and sessions 
court. He should be the officer to receive all applications, appeals, 
plaints and to interview pleaders and settle the boards, and distri- 
bute the work among the various branches. He should have under 
his direct personal supervision the correspondence clerk and short- 
hand writer, and when necessary a second correspondence clerk, for 
all correspondence on general matters unconnected with particular 
litigation. He should have under him regular branches with 
regular superintendents such as — 

Civil suits, appeals and applications, including all correspond- 
ence relating particularly to such matters, registration, 
process, depositions, decrees and 'execution under, say, 
the civil sheristadar ; 

Criminal cases and appeals and applications including all 
correspondence relating particularly to such matters, 
registration process, depositions, judgments and sen- 
tences under, say, the criminal sheristadar ; 

Accounts including buildings, pay bills, travelling allowance, 
batta, process fees, dead stock, minors’ estates, peons 
and farashes under a nazir or head accountant. Minors 
estates might be divided between the deputy nazir and 
the nazir, the less important being managed by the 
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■deputy nazir and the more important by the nazir. But 
the deputy nazir should he under the supervision of the 
nazir ; 

Records, including book-hinder, despatch and post, libraries, 
records and seetioners under the head record-keeper. 

The district judge shall have power to delegate all or any 
of the following .judicial, quasi- judicial and non- judicial duties to 
the registrar of the district and sessions court: — 

1. Judicial. 

1. Declaring whether the summons has been duly served or not 
under Order V, rule 19, Civil Procedure Code. 

2. Ordering substituted service under Order V, rule 20, Civil 
Procedure Code. 

3. Requiring plaintiff to correct the valuation and to pay deficit 
court-fees under Order VII, rule 11, clauses ( b ) and (c), Civil 
Procedure Code. 

4. Directing re-issue of summons under Order IX, rule 6 (1) (6), 
Civil Procedure Code. 

5. Issuing notices on applications to set aside ex parte orders 
under Order IX, rules 9 (2) and 14, Civil Procedure Code. 

6. Determining whether the interrogatories are properly 
answered or not under Order XI, rule 10, Civil Procedure Code. 

7. Requiring the production of verified copies of accounts in 
place of the original books under Order XI, rule 19 (1), Civil 
Procedure Code. 

8. * Requiring an apprehended witness to furnish bail under 
Order XVI, rule 18, Civil Procedure Code. 

9. Issuing or refusing to issue witness summons if the condition 
in rule 19 be not fulfilled under Order XVI, rule 19, Civil Proce- 
dure Code. 

10. Signing a decree under Order XX, rule 7, Civil Procedure 
Code. 

11. Issuing notice to a decree-holder of payment made in court 
by judgment-debtor, under Order XXI, rule 1 (2), Civil Procedure 
Code. 

12. Notice to decree-holder to show cause why payment alleged 
by the judgment- debtor should not he certified under Order XXI, 
•rule 2 (2), Civil Procedure Code. 

13. Orders to safeguard the interest of the judgment-creditor 
who have not joined in filing a darlchast under Order XXI, rule 13 
(2), Civil Procedure Code. 

14. Returning for amendment applications for execution under 
Drder XXI, role 17, Civil Procedure Code. 

15. Orders regarding execution of cross-decrees under Order 
XXI, rule 18, Civil Procedure Code. 
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16. Issuing notices regarding execution under Order XXI, rule 
22, Civil Procedure Code. 

17. Ordering decree to be executed if the judgment-debtor does 
not appear and contend under Order XXI, rule 23 (1), Civil Proce- 
dure Code. 

18. Ordering processes for execution under Order XXI, rule 24, 
Civil Procedure Code. 

19. Examining serving officer regarding bis inability to execute 
a warrant under Order XXI, rule 25 (2), Civil Procedure Code. 

20. Transferring* negotiable instrument or a share in execution 
under Order XXI, rule 80 (1), Civil Procedure Code. 

21. Bringing beirs of deceased party on record and orders- 
regarding abatement under Order XXII, rules 2, 3, 4, Civil 
Procedure Code. 

22. Ordering service of summons on a firm under Order XXX, 
rule 3, Civil Procedure Code. 

S3. Examining a pauper applicant before application is regis- 
tered under Order XXXIII, rule 4, Civil Procedure Code. 

24. Allowing a ground to be added to tbe memos, of appeals and 
issuing notices to respondent about it under Order XLI, rule 2 r 
Civil Procedure Code. 

25. Returning memo, of appeal for amendment under Order 
XLI, rule 3, Civil Procedure Code. 

26. Proviso to take security from appellant when be resides out 
of British India under Order XLI, rule 10, Civil Procedure Code. 

27. Fixing appeals for admission under Order XLI, rule 11,. 
Civil Procedure Code. 

28. To sign a decree in appeal under Order XLI, rule 35, Civil 
Procedure Code. 

Quasi- judicial . 

1. Ordering summonses and letters in substitution of summons 
to issue under Order Y, rules 1 and 30, Civil Procedure Code. 

2. Determining the nature of summons to be issued under Order 
Y, rule 5, Civil Procedure Code. 

3. Receiving written statement under Order YIII, rule 1, Civil 
Procedure Code. 

4. Receiving document produced by parties on tbe day fixed for 
tbe first bearing under order XIII, rule 1 (2), Civil Procedure Code. 

5. » Requiring tbe return of documents and substituting certified 
copies in their place under Order XIII, rule 9, Civil Procedure 
Code. 

6. Calling for papers from records on tbe application of parties 
under Order XIII,* iule 10 (1), Civil Procedure Code. 
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7. Directing issue of summons to witnesses under Order XVI, 
rule 1. Civil Procedure Code. 

8. Calling upon the applicant judgment-creditor to produce a 
-certified copy of decree if not already produced with darhhast 
under Order XXI, rule 11 (3), Civil Procedure Code. 

9. Issuing* a certificate when the court authorises a judgment- 
debtor to raise amount by proposed sale of attached property under 
Order XXI, rule 83 (2), Civil Procedure Code. 


N on- judicial. 

1. To receive plaints under Order IV, rule 1. 

2. To cause plaints to be registered under Order IV, rule 2, 
Civil Procedure Code. 

3. Signing concise statements under Order VII, rule 9 (4), Civil 
Procedure Code. 

4. Original entry in a book of account to be marked and return- 
ed under Order VII, rule 17 (2), Civil Procedure Code. 

5. Calling upon parties to deposit sufficient sum to cover the 
expenses of witnesses under Order XVI, rule 4 (1), Civil Procedure 
Code. 

6. Purnishing certified copies of judgment and decrees under 
Order XX, rule 20, Civil Procedure Code. 

7. Issuing a sale-certificate to purchaser under Order XXI, 
rule 94, Civil Procedure Code. 

8. Receiving memos, of appeal under Order XLI, rule 1, Civil 
Procedure Code. 

Provided always that the registrar to whom any such duties 
shall have been so delegated shall on demand of the party or either 
of the parties concerned refer his orders for the directions of the 
district judge. 

Other N on- judicial or Administrative duties. 

1. Supervision of the management of the minors’ estates by the 
•deputy nazir and private guardians. 

2. Calling for reports and accounts from the deputy nazir and 
the private guardians. 

3. Assisting the district judge in the inspection of lower courts. 

4. Having charge of the appointment and transfer arrange- 
ments of the whole establishment of the department under the dis- 
trict judge. 

5. Supervision over the establishment — clerical as well as menial 
winder the district judge. 



144 


6. Disposing of correspondence and business of an ordinary 
nature, e.y., office routine which can be disposed of according to 
the tradition and rules of the office and disposing of after obtaining 
the district judge’s orders the correspondence with the subordinate 
judges relating to leave, pay, allowance of their establishments. 

7. Signing pay-bills, abstract bills, contingent bills and counter- 
signing travelling allowance bills periodical returns, budget esti- 
mates and similar matters of administration. 

8. Exercising a general control over the record-keeper in pro* 
viding for the proper sorting and destruction of records in accord- 
ance with the rules in force regarding the permanent and tem- 
porary preservation of such records. 

9. Examining the nazir’s accounts every quarter and check- 
ing the cash in the nazir’s hand every month. 

10. Arranging the boai'd in fixing the appeals, etc., for hearing. 

11. Returning of original documents, etc., produced by the 
parties in court whenever they apply for their return. 

12. Having charge of the seals of the court. 

13. Helping the district judge in the work of inspecting courts. 

18. The registrar under this scheme as well as under the scheme 
contemplated by the Calcutta High Court is, it will be seen,. mainly 
intended to be, what in fact he is alternatively designated in 
Bombay, the personal assistant to the district judge for the pur- 
pose of relieving him of his administrative and miscellaneous 
duties. As we have seen in a previous chapter these duties have 
been growing in volume and importance in almost every province 
and local Governments have impressed upon district judges their 
responsibility for paying personal attention to certain branches of 
these duties. Thus in the United Provinces, the district judges,, 
and in Bengal and Bihar and Orissa the subordinate judges- 
in charge of the accounts, under orders of the local Gov- 
ernments and High Courts have to exercise a careful personal 
check on all entries in accounts, as laxity in this respect had led to 
embezzlement of public money. Similarly in Bombay, say in a 
district like Ahmedabad, the district judge has to administer as 
many as 206 minors’ estates of the total approximate value of nearly 
33 lakhs of rupees. He has to devote personal attention to hun- 
dred and one points of management. The work of the nazarat 
has to be carefully checked by the district judge in every province 
and the process-serving staff throughout the district has to be con- 
trolled. Supervision has to be exercised over the work of munsifs 
and subordinate judges and their courts have to be inspected. 
Clearly it is impossible for the district judge with the staff at his 
disposal to attend to all these duties and at the same time to keep 
abreast of his judicial work, which has been growing everywhere. 
The munsarim has neither the necessary status nor the qualifications 
to render it safe to delegate these duties to him. In some places 
the expedient was tried of distributing among the several judicial 
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officers tlie various classes of wort above described. One subordinates 
judge was deputed to loot after accounts, another after the nazaratj 
and a third after the copying establishment. But the process of 
delegation has this disadvantage that the district judge ceases tot 
have that intimate touch with the details of administration of his) 
office which he would have if the duties are delegated to an imme-< 
diate subordinate in his own office. Besides, the subordinate judges? 
to w r hom these duties are delegated have perforce to sacrifice a) 
proportionate amount of their time available for the trial of cases, 1 
The system breaks down because demands are made upon it for the| 
discharge of functions for which the necessary machinery has not 
been provided. 

. 19* The .registrar contem plated by the Bombay and Calcutta 
High Courts is an officer qualified, no doubt, by status and attain- 
ments to be entrusted with the discharge of responsible duties, but 
he is merely the personal assistant to the district judge and the 
head of his office. The Government of Bengal, and the Legislative 
Council in Bombay were disposed to regard the appointment as a 
rather expensive luxury not to be indulged in in these days of 
financial stringency even if it would fully occupy a whole time 
officer. We would extend the sphere of his duties so as to meet 
these objections. Our conception of the registrar is that he 
should be an officer who is not only the head of the office of the 
district judge, but also the head of a unified office of all the courts 
whether of additional judges or subordinate judges or munsifs, 
situated in the district headquarters. Further, the registrar/ 
according to our scheme would have to discharge judicial duties ini 
connection with all these courts analogous to the duties of the regis- 
trar of a County Court in England. 

Our proposal is that the office of the registrar should be the 
office where all the plaints to be filed in any of the courts situated 
in the district headquarters should be filed in the first instance. 
The initial advantage of this system is that a registrar would be in 
a far better position than the slieristadar of a subordinate judge or 
of the munsif to scrutinise pleadings, check the plaints, admit them, 
issue summonses, fix dates of hearing, decide uncontested suits 
according to a scheme to he described presently and pass on con- 
tested work to the courts of the several judges according to ^the 
settled principles of distribution or the exigencies of the cause lists. 

The same scheme would he extended mutatis mutandis , to 
sub-divisional headquarters where there is a concentration of a 
large number of munsif ’s or subordinate judge’s courts. 

20. There is no doubt that this system would result not only inj 
better administration hut greater despatch and less expenditure. I 
The small and imperfectly "supervised establishments now situated 
in a number of out-of-the-way offices, where the light of day rarely 
penetrates would give place to a large and centralised office with 
a properly paid and responsible chief. The multiplicity of small 
offices without supervision and with grave temptations to dishonesty 
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will disappear. Not only the district judge but every additional 
and subordinate judge as well as every munsif will be in a position 
to see what is going on in the unified office in broad day light. The 
advantage to the public resulting from a unified office of this 
character will be very great. 

21. Turning now xo the judicial duties of the registrar, our idea 
is that the registrar would dispose of all the uncontested work of 
the courts whether on confession of judgment or compromise or 
ex parte. The procedure he would follow would be somewhat on 
the following lines. 

Half an hour after the court has opened, he would call, in order 
of institution, all suits fixed for first appearance on that day. In 
suits in which judgment was confessed he would pass a decree at 
once. In suits in which the defendant was absent he would examine 
the return, and if the summons had been sufficiently served he 
would proceed ex parte. However the existing law may be 
remodelled as to ex parte proceedings, the registrar would conduct 
them. If the summons in the first instance be the summons to 
appear, the plaintiff would usually be in a position to adduce 
■evidence which would be sufficient on which to grant an ex parte 
decree. The plaintiff would be present, and in the vast majority 
of cases, even if evidence be invariably required, his evidence either 
■alone or supporting such documents as he may have produced, 
would be sufficient to justify the granting of an ex parte decree on 
the first hearing. In cases in which further evidence might be 
required before an ex parte decree could be passed, as for example 
in a suit on a mortgage which must under the present law be proved 
by an attesting witness, it would be a simple matter for the registrar 
to direct the plaintiff to produce the necessary evidence on an 
•adjourned date, which w T ould ordinarily be a date within a few days 
of the date of first hearing. 

In suits, in which the defendant was absent and the summons 
had not been sufficiently served, the registrar would direct the 
plaintiff to file fresh process fees (proceeding ex parte when 
necessary against defendants who had been duly served) and ad- 
journ the hearing to the next convenient date. The registrar 
would take up these suits on the adjourned dates. 

In cases in which the defendant appeared and signified an intern 
lion to contest, the registrar wmuld fix a date for filing a written 
•statement, where a written statement was necessary. He could 
then either retain the suit in order to determine the issues himself, 
or send it at once to the judge having jurisdiction for trial and 
decision. There may be a difference of opinion as to whether the 
registrar should retain the suit in his own hands until the issues 
have been fixed or send the case for fixing of issues to the judge, 
'The rule should be laid down according to the opinion prevailing 
in the province in which the system is introduced. Each province 
should lay down for itself how the contested work should be dis- 
tributed. 
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22. Such a registrar should be an officer of attainments superior 
to those possessed by any of the members of the ministerial staff. He 
should be a subordinate judge or a munsif of considerable experi- 
ence if he is to be the registrar of the district judge’s court also. 
It should be decided in each province, separately, whether such a 
registrar should be of the standing of a subordinate judge or that of 
a munsif. If he is to be the registrar of a group of courts at 
sub-divisional headquarters, he need only be a comparatively 
junior judicial officer. It is not suggested that, unless he is an 
officer of superior judicial status, he should be entrusted with such 
jurisdiction as would permit him to grant temporary injunctions. 
His position, as we have already said, would be analogous to the 
position of a registrar of an English County Court or the registrar 
of an Indian presidency small cause court. 

23. The scheme cannot, on the face of it, be applied to places, 
where there is not sufficient work for an officer of this class. It 
appears to us, however, that where there is sufficient work its intro- 
duction will effect a very considerable saving of time in uncontested 
eases and an appreciable saving of time in those contested. We 
consider that the introduction of this system wall result, after the 
initial period has passed, in a financial saving, as it will then be 
possible to reduce the staff and the cadre of judges to the extent 
to which the registrar wull be able to relieve them of their duties. 
Such a financial saving can hardly be expected at the outset : it 
will, however, come eventually. 

24. Two examples wull show how the proposed system would have 
worked in 1922 in a headquarters station and in a sub-division in 
Bengal. The first example is that of the headquarters station of 
the Hymensingh district. 

Figures of wor~k in 1922 in the courts of subordinate judges and 
munsifs stationed at headquarters in the District of Mymen - 
singh , Bengal . 

Subordinate Judges . 




HEGULAL. SLITS. 

s c 

C. Suits. 

Appeals. 

Miscellaneous. 


Court. 

Instituted. 

Disposed of. 

Contested. 

1 ! 

A 

Disposed of. 

Contested. 

Disposed of. 

Contested. 

Execution. 

Judicial. 

! 

75 

gt 

c3 

1st Subordinate Jud ge 

308 

252 i 

63 

500 | 

857 

110 

1 204 

1 160 

323 

136 

34 

2nd 

ditto 

1SS 

187 j 

36 




217 

201 

130 

69 

23 

3rd 

ditto 

148 

170 

51 

' ' i 



237 

212 

117 

59 

24 

4th 

ditto 

216 

189 

35 

1 

49 1 

i 

22 

1 

250 

226 

13G 

73 

17 


Total . 

860 

798 

| 185 

549 i 

879 

111 

908 

799 

706 

337 

98 
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Munsifs. 


Court. 

REGULAR SUITS. 

s.o.c. 1 

SUITS. | 

M I SCULL AN E- 

. ous. 

Money. 

Rent. 

Title. 

Disposed of. 

Contested. 

Execution. 

Judicial. 

! o 

O 

X 

C/2 

£ 

o ! 
V 

§ ! 
p 

Disposed of. 

A 

- o 
o 

Disposed of. 

Contested. 

3 st Munsif 

101 

10 

1,752 

74 

518 

70 

1,349 

102 

1,804 

307 

1 

:2nd do. 1 

5 3 

10 

2.306 

109 

449 

82 

1,079 

104 

1,975 

212 

24 

3rd do. 

50 

10 

1.896 

146 

442 

79 

509 

55 

1,552 

1 

246 


Total . 

| -is 

39 

' ; 

3,954 j 

329 

1.409 

237 

2,937 

2G1 

1 

5,331 j 

7 65 

25 


As tlie table above shows there are four subordinate judges and 
three munsifs at headquarters. It gives the number of cases insti- 
tuted and disposed of in the courts of subordinate judges and dis- 
posed of in the courts of munsifs. The institution in the munsifs 7 


.courts was : — 

Regular suits . . . . .7,788 

Small cause court suits . . . . 3,216 


Total . ' 10,999 

The disposals amounted to : — 

Regular suits ...... 6,581 

Small cause court suits .... 2,937 


Total . 9,518 


Had there been a registrar in Mymensingh in 1922, he could have 
handled the total number of institutions, i.e . — 

Regular suits of subordinate judge's 

~ n nr\ 


courts . . . . . . 860 

Regular suits of munsifs' courts . . 7,783 

.Small cause court suits .... 3,765 


Total . 12,408 


The number is large, but it is well within the power of one man 
to handle. Orders could be passed in the manner suggested on the 
first day of hearing, on twenty to thirty suits in an hour. Taking 
the lower figure, this would represent 620 hours work or less than 
three hours a day during the working days in the year. This would 
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nave left the registrar ample time for his other work, including the 
disposal of ex parte eases in which further evidence was required. 
All this time would have been saved by the presiding officers. It 
cannot be ascertained on the figures at our disposal, how many of 
the suits instituted in 1922 were contested, but, taking the percen- 
tage of contest of the previous year, the following calculation may 
be accepted as approximately correct. There would have been 
contested in 1922 in — - 


Subordinate judges’ regular suits . 

19T 

Munsifs’ regular suits 

TOO 

Small cause court suits 

376 

Total 

. 1.278 


By the adoption of this method 11,135 uncontested suits would 
have been disposed of, for the most part, on the first date of appear- 
ance. Even if a registrar had not been appointed, it would have 
resulted in considerable expedition in Mvznensingh if one sub- 
ordinate judge had been put in original charge of all institutions in 
subordinate judges’ courts, disposing of uncontested matters and 
dividing contested matters between himself and the other courts. 
If this officer had further been put in charge of the small cause 
court work of the whole of the Mymeusingh sub-division, there 
would have been a considerable speeding up in the decision of the 
small cause court suits. If one rnunsif had been put in charge of 
all rnunsif s’ institutions, disposing of all uncontested matters, 
sending contested rent suits to a second rnunsif, and dividing the 
remainder of the work between himself and the third rnunsif, there 
would have been again a considerable saving of time. 


25. The figures of work in 1922 in the courts of .rnunsif s station- 
ed in the sub-division of Xarainganj in the district of Dacca, 
Bengal, are: — 


Court. 

REGULAR SUITS. 

s.c.c. 

SUITS. 

MISCELLANE- 

OUS. 

Money. 

Rent. 

Tn 

:le. 

o 

c 

y 

3 

| 

■i 

c 

K 

C 

/£ 

1 

5 

3 

Disposed of. 

’A 

1 O 

O 

c 

’£ 

Ci 

1st Mnnsif 

173 

20 

761 

67 ; 

205 

48 

1.553 

81 

i 752 

153 

24 

2nd do. 

142 

31 

064 

79 

•220 

43 

! 1,253 

132 

; 5ii 

134 

1 

3rd do. 

200 

30 

1,180 

72 

380 

54 

1.083 

66 

723 

233 

■21 

Additional Court . 

ICS 

34 

1.143 

195 

231 

45 

1.353 

127 

| S23 

343 

| 1 

TOTAL . 

; 743 

I 

115 

4,048 

413 

1,036 

190 

5,252 

: 400 

2,809 

863 

47 
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The system would have worked in 1922 in the Narainganj sub- 
division of Dacca in the following manner. There were three mun- 
sifs and an additional court. The table above gives the figures ot 
decisions. The institutions were 6,114 regular and 5,287 small 
cause court suits. There would appear to have been sufficient work 
for a registrar here. He would have had to handle 11,401 insti- 
tutions representing 380 to 510 hours work of which, on the per- 
centages of the previous year, he would have decided 5,381 un- 
contested regular suits and 4,864 uncontested small cause court 
suits, handing over 733 contested regular and 423 contested small 
cause court suits to the munsifs’ courts. Here, similarly if a regis- 
trar had not been appointed, it would have resulted in improved 
expedition, if the work had been divided as it is suggested it should 
have been divided at Mymensingh. 

26. These suggestions appear to us to deserve consideration, 
wherever either the appointment of a registrar, or the division of 
duties is feasible or practicable. It appears that in many parts of 
India, notably Madras, Burma and the North-West Frontier Pro- 
vince, the work is not generally grouped in a manner which will 
enable these proposals to be put usually into effect. Where their 
acceptance involves discomfort to litigants by obliging them to 
undertake long journeys, we do not suggest their acceptance. These 
suggestions can be applied most effectively in Bengal, but there 
are many places in Bengal itself, where they cannot be put into 
force even in a modified form. 

There are in every province a certain number of district head- 
quarters with a large agglomeration of courts where the district 
judge finds the administrative and miscellaneous work unmanage- 
able. It is in such places that the appointment of registrars is 
highly desirable from the point of view of efficient administration 
no less than one of speedy justice. The administrative duties of such 
a registrar would be those described in the circular of the Bombay 
High Court which we have already quoted. He would also have judi- 
cial duties to perform such as we have just described. Some legis- 
lative action will be necessary so as to invest him with jurisdic- 
tion to discharge these judicial duties. 

27. If the registrar is a munsif or a second class subordinate judge 
he would not ordinarily have jurisdiction to take cognisance of even 
ex parte suits triable by a first class subordinate judge. But to 
ensure all uncontested work being quickly disposed of in one court, 
there would be no serious objection to his being invested with 
powers of a first class subordinate judge for the trial of such suits 
ex parte , as the main question for decision in such cases is the 
question of the proper service of process. Again, with regard to 
appeals from his decision, provision should be made that the appeal 
would be to the court which would have ordinarily heard the 
appeal if the court having jurisdiction had tried the suit. 

The financial effect of such an appointment will vary in differ- 
ent provinces according to the scale of establishments maintained 
in each province. But some economy in the establishment charges. 
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will certainly result in every province as the several munsifs and 
subordinate judges will no longer each require a sheristadar and the 
entire complement of clerks but only a peshkar and one cleric. 
There will also result in time a reduction in the cadre of judges as 
the registrar will do the entire administrative work and the un- 
contested judicial work of all the courts, leaving the judges no other 
work but the trial of contested suits. 
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CHAPTER 10. 

Process Serving. 

1. Opinion is almost universal tliat one of the main sources of 
delay in the disposal of suits and other original proceedings as well 
as of appeals and execution petitions is the delay in the service of 
processes. All proceedings in civil courts are initiated by the 
presentation of plaints or petitions and it is by the service of pro- 
cesses that the opposite parties are called upon to answer the case 
against them. Similarly, the court executes its decrees and orders 
by the issue of processes. Delay in the service of processes neces- 
sarily entails delay in the hearing of civil proceedings. Converselv 
hasty or improper service gives rise to proceedings to set aside 
decrees or orders. A large part of the time of courts will be saved 
if a reliable and efficient agency for the service of processes can 
be devised. 

It is therefore of the highest importance to institute a careful 
enquiry into the defects of the present system and the causes that 
contribute to the unsatisfactory character of the service of processes. 
It -would be no exaggeration to say that in the interests of efficient 
administration of civil justice satisfactory service of processes is as 
essential as the competency and honesty of tribunals. 

2. It will be convenient to deal first with processes on defend- 
ants and respondents before decree or order and to consider seriatim 
the various causes that tend to delay their service. At the very 
outset is the delay caused by the nonpayment of process fees and diet 
money in time. The rules of practice of the several High Courts 
prescribe a maximum period for the payment of process fee 
and diet money from the date of the order directing issue of 
process. In Madras under Rule 24 of the Civil Rules of Practice 
the period allowed is seven days in the case of a plaint. The fixing 
of a maximum period often leads to laxity. Tor some reason 
or other the payment is delayed in most cases at least up to 
the end of that period even when such a long period is not neces- 
sary. When the period is exceeded, the courts are reluctant to 
lake action under Order IX, rule 2 of the Civil Procedure Code and 
io dismiss the proceedings for failure to pay the process fee in time. 
A considerable time is thus wasted at the very threshold of the suit 
or proceeding. There seems to be no reason why there should not be 
a general rule directing that the payment of process fee and 
diet money should be made along with the filing of the suit or 
proceeding. It was objected in Madras that this procedure will 
lead to some inconvenience because, until the plaint Reregistered, 
the amount paid cannot be credited to any particular suit. 
But this objection can easily be met by keeping a separate 
register for nnfiled proceedings and crediting the amount 
paid to the serial number in that register or in the alternative the 
rule of the Patna High Court may be adopted, which prescribes 
that all plaints must be registered on presentation irrespective of 
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any question as to tlieir possible rejection (Exile 11, Chapter 1, Part 
1 of the General Enles and Orders of the Patna High. Court). 

The present practice may lead to very serious hardship to the de- 
fendant, especially in the case of acl interim injunctions and attach- 
ment orders issued to persons not parties to the suit to the prejudice 
•of the defendant. The plaintiff may negligently or ■ designedly 
delay or withhold the payment of the process fee and the acl interim 
injunction obtained to the prejudice of the defendant may take 
effect for an indefinite period without notice being given to him. 

-The general rule should therefore be that process fee and diet 
money should be filed with the plaint or proceeding except in cases 
where the court for reasons to be recorded dispenses with the 
payment at that stage. 

3. A ext, delay is liable to occur in the preparation of processes. 
This delay takes place in the office. It is most acute at certain 
times of the year when a large number of suits is filed on the same 
day as on the reopening of the courts after the vacation in all 
provinces. In some provinces owing to the establishment being 
shorthanded and the work being congested the delay in the pre- 
paration of processes seems to be a normal feature. 

The only remedy, if processes are prepared by the court estab- 
lishment, is for the judge to exercise a closer supervision over the 
preparation of processes in his office by calling for and scrutinising 
daily an arrear list of the processes to be prepared. 

The practice prevailing in Bengal and in Bihar and Orissa 
of getting all processes prepared on forms supplied by the court 
by parties or pleaders is in our opinion an important labour saving 
reform which makes for expedition. We would recommend its 
general adoption in every province The parties or pleaders should 
be held responsible for the accuracy of the information supplied 
and the pleaders should be entitled to charge an authorised scale 
of fees from the parties. The duty of the court establishment 
should be confined to inserting the necessary dates and getting 
the processes signed. The processes should then he made over 
to the nazir forthwith for service without any further direct 
communication between the court establishment and the parties. 
By this means a good deal of petty corruption in the office would 
be avoided. 

4. After the processes are prepared they are sent to the nazir 
for service. Delay often occurs in the nazarat in the distribution 
of processes to the process serving peons. The most convenient 
method seems to he to distribute the processes on the heat system 
which prevails in most provinces. The area under the jurisdiction 
of the court is divided into convenient circles. In densely populated 
areas such as towns and also in other areas the work is organised on 
post office lines. In these circles processes are sent for service at 
regular intervals.. The boundaries of the circles and the fixation 
of the intervals may he varied from time to time as ex- 
perience dictates. To equalise the work of the process-servers 
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a certain amonnt of short beat work as well as a certain amount of 
long beat work is given to each process-server in the month. To 
enable the judge to fix the next date of hearing reasonably early 
but with the knowledge that sufficient time has been given for the 
service of all processes the practice may conveniently be adopted 
that the nazir should prepare a statement showing on what days 
processes are sent out for service in any particular circle and how 
long the process-server is supposed to be away on that particular 
beat. 

lor example : — 

“ Beat No. 9 — Processes issue every Tuesday — Process-server 
returns after eight days.” 

A copy of this statement and a list of villages included in each 
beat may be kept in each court room in the station. 

To ensure that the processes are fairly distributed amongst 
process-servers and that a fair average of work is attained by each 
process-server a statement in the following form is prepared every 
quarter in some parts of Madras and submitted to the district 
judge. It may be usefully adopted in other provinces: — 


Statement showing the number of processes executed and the num- 
ber of miles travelled, by amins and peons during the — 

quarter 192 . 


No. 

Names. 

Caste. 

1 Number of processes 
executed. 

Number of arrest j 
■warrants executed. 

Number of 
miles 
travelled. 

Remarks. 









5. In several provinces process-servers have to keep regular 
diaries of their movements, and the work done by them from day to 
day. The following is one form of the diary in use in the Bombay 
Presidency : — 


Date of 
receij t. 

Number and 
kind of 
processes 
received 
w'th the 
numbers of 
the cases 
they refer 
to and the 
money 
received 
with them. 

Bate 
fixed for 
their 
return 
by the 
nazir. 

Bate of 
service. 

Places 
visited 
and the 
distance 
travelled. 

Pro- 

cesses 

served. 

Pro- 
cesses 
attempt- 
ed but 
unserv- 
ed. 

Processes 
and money 
returned to 
the court 
with the 
signature of 
the officer 
to whom 
they are 
returned. 

Signature of 
the patel 
or other 
well-known 
person in 
the village 
visited by 
process - 
server. 
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Another form of diary in use in Bengal is given below: — 


Date of 
journey. 

From 

To 

! 

Distance 
in miles. 

Nature 

of 

process 

received 

for 

service. 

On 

whom 

served 

How 

served. 

Date on 
which 
return- 
able. 

Amount of 
process fees 
and other 
dues realized . 

m 

AS 

tw 

1 

A 

1 

2 

3 

4 

5 

G 

7 

8 

9 

' 10 









Its. 

A. 

' 

P. 



The usefulness of this diary for the purposes of check and super- 
vision will be adverted to later. At this stage all that need be 
stated is that it shows at a glance how the work has been apportioned 
to each process-server and how it has been done. Entries are made 
in the process-server’s register from this diary against each process- 
server showing the work done by him. At the end of the month a 
statement in the following form may usefully be prepared and placed 
before the presiding judge. A copy of the statement with the 
remarks of the presiding judge should then be forwarded to the 
district judge who will thus be in a position to compare the work 
done by each process-server in the several courts in his jurisdiction 
and take disciplinary action where necessary. A system somewhat 
like this is in force in several districts in the Madras Presidency 
and has led to excellent results. 
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The distribution of processes on the heat system will of course 
have to be departed from in cases of urgent processes or in cases 
where there is an accumulation of processes for a particular beat. 
The general rule should be that no process should be kept in the 
nazarat undistributed for more than three days and the judicial 
officers who are keen on this branch of their work call for a certi- 
ficate from the nazir every day stating that no process remains in 
his office undistributed for more than three days. 

G. It often happens that processes are returned unserved a consi- 
derable time before the date fixed for hearing. It should then be 
made the duty of the nazir to give out the processes for re-service 
if there is sufficient time before the hearing. In some provinces the 
salutary rule is adopted that parties should ascertain a week before 
fixe date of hearing which of their processes are returned unserved 
and should then ask for the services of a special process-server to 
have them- served at once. Failing this, the parties are not allowed 
to apply for a fresh service on the date of hearing. This seems 
to us to be a useful practice, especially in the case of processes 
to witnesses. 

7. Next we come to the delay in actual service. This may be 
. due in the first place to the insufficiency- of the address of the defend- 
ant. It is notorious that many processes are returned unserved 
because it is impossible from the description of the defendant in 
the process to identify him or to trace his residence. Several per- 
sons bearing the same name may be residents of the same village. 
A little more care in giving the address will render service far more 
prompt. There is no reason why in municipal towns and local 
unions the name of the street and the number of the house should 
not be inserted. It should be generally insisted upon that in 
the application for process the full address of the defendant should 
be given stating his name, his father’s name, his caste, and the 
name of the street and number of his house in municipal areas 
and local unions and in other cases the defendant’s house should 
be specified with further particulars where possible. 

8. This is a convenient place to recapitulate in greater detail 
the mode of service of a process and of the proof of such service as 
prescribed by the Code of Civil Procedure. The Code provides in 
substance that service shall be by a court peon by delivery of a copy 
of the summons to the defendant personally or to an agent or other 
person on his behalf and by obtaining the signature of the person 
to whom the copy is delivered to an acknowledgment of service 
endorsed on the original summons ( see rules 10 to 16 and rule 18 
of Order V). The proof of such service is a return of the serving 
officer endorsed on or annexed to the original summons stating the 
time when and the manner in which the summons was served and 
the name and address of the person, if any, identifying the person 
served and witnessing the delivery or tender of the summons (see 
rule 18). An additional proof is prescribed by Form No. 11 of 
Appendix B to Schedule 1 of the Code which lays down the form 
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of an affidavit of the process-server to accompany the return of 1 
a summons or notice. The form of this affidavit especially with 
regard to persons not personally known to the process-server is- 
so important and has given rise to so many difficulties in the 
service of processes in certain provinces that it may conveniently 
be transcribed here. 


Affidavit of Process-server to accompany return of a summons or 
notice (Order *5, Rule 18). 

The affidavit of son of 

j make oath 

affirm 

and say as follows : — 

(1) I am a process-server of this court. 

(2) On the day of 192 I received' 

a g . umtnons . issued by the court of in Suit 

Xo. of 192 in the said court, dated the day of 

19 for service on 

(3) The said not being personally known to me* 

accompanied me to and pointed 

out to me a person whom he stated to be the said 

and I served the said — m ^ - ns on JkE 1 on the day of 

notice her J 

19 at about o’clock in the 

noon at by tendering a copy thereof to -ffi 1 and requiring 

^ signature to the original ? h P imons 

(а) 

( б ) 


notice 


(a) Here state whether the person served signed or lefused to sign the process' 
and in whose presence. 

( b ) Signature of the process-server. 

or 

(4) One accompanied me to 

and there pointed out to me which he said was the 

house in which ordinarily resides. I did not find the said’ 

there 

(a) 

(b) 


(a) Enter fully and exactly the manner in which the process was served, with' 
special reference to Order V, rules 15 and 17. 

(b) Signature of process-server. 

The procedure to be followed by the process-server with refer- 
ence to these rules and this form has been differently construed in 
different provinces. In Bombay the rule is distinctly laid down 
that no process-server charged with the service of a process is en- 
titled to call upon the party interested in the service to point out 
the person to be served. It is the duty of the process-server 
to use his best efforts to effect the service and it is oniF 
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when lie fails in spite of such efforts that the court may 
order the party to render help to him. By a special resolution of 
the Government of Bombay village officers have been instructed to 
give every assistance to the process-servers when serving processes. 
In cases where the serving officer does not know the individual on 
whom the process is to be served but such individual is pointed out 
to him, the rule of the Bombay High Court no doubt provides that 
there should be a verification of the endorsement on the process by 
the person who points out the individual served, but in practice 
this requirement is dispensed with (vide Manual of Circulars — 
Bombay, page 232). In Madras rule 25 of the Civil Rules of 
Practice requires that the return of the serving officer should state 
the manner of service, the place, day and the month and whether he 
is personally acquainted with the person, and if not by whom he 
was identified ; and rule 26 provides that the return should be veri- 
fied by an affidavit of the serving officer and that if the serving officer 
is not personally acquainted with the person served there should 
either be an affidavit by the person identifying him or a report 
signed by the village officers. The affidavit of the identifier is dis- 
pensed with in practice and his signature on the report is considered 
sufficient. In the Central Provinces the return of the process-server 
is considered sufficient proof and neither the affidavit of the process- 
server nor of the identifier is insisted upon. 

9. It is in the provinces of Bengal and Bihar that the problem 
of serving processes and of securing proof of service presents 
peculiar difficulties. One reason is that, the land revenue being 
permanently settled, local village officers are not always available 
to give assistance to the process-servers. The invariable practice 
is that the plaintiff has to supply an identifier who is to accompany 
the process-server and to point out the defendant. By a rule 
of long standing made by the High Court service is proved by 
the affidavit of the peon and, where the defendant is not person- 
ally known +o the peon, by the affidavit of the identifier. The 
system is that one of the peons attached to the nazarat is sent out 
into the interior as occasion arises with a batch of fifteen to twenty 
processes at a time to be served in different villages at various dis- 
tances from the court. The process-server is in each case accom- 
panied by an identifier obtained on reference to the party or to the 
pleader by whom the process is taken out. Where this is not done, 
the summons will, as a matter of course, be returned unserved and 
without attempt at service with the reason e{ absence of an identi- 
fier/' [Flagrant instances of return of processes unserved on well- 
known business firms in the heart of Calcutta on the ground of 
“ absence of an identifier ” were mentioned by the witnesses and 
brought to light on examining the records of decided cases. 

Under this system even in the case of genuine service the cost 
involved to the party in finding an identifier to accompany the 
court peon and in securing his affidavit is considerable and is often 
far in excess of the amount of process fee. The identifier has to 
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await the convenience of tlie court peon in going to tie village. 
Most of tie litigants find it most convenient to make terms witi tie 
peons and, even where they are able to supply an identifier at the 
required time and place and tie service is properly effected, there 
are strong reasons for believing that the party is obliged to make 
terms with the peon to guard against a defective service report. 

In cases of dishonest litigants this system lends itself to the 
most flagrant corruption and to tie misuse of the courts* processes. 
A plaintiff anxious to snatch a decree provides a creature of his 
own as identifier, and in collusion with the process-server, who 
for his own sake is not unwilling to avoid a tedious journey, 
suppresses the service and procures a false return supported by 
the affidavits of the process-server and the identifier. This is 
more especially the case in suits for money or rent before munsifs 
where the plaintiff prefers false or exaggerated claims. It rarely 
occurs in title suits before subordinate judges. As a strik- 
ing commentary on the value of the identifier system we may refer 
to the results of a test enquiry into fifty specific cases of reported 
service made by the district judge of Dacca in the year 1916. 
It was found that in nine of these cases the peon had reported 
service on persons, as living persons, when in fact these persons 
had long been dead. In seven cases personal service was shown 
on persons who were elsewhere^ at the time of the alleged service. 
In eight cases personal servi ie was reported when in fact the 
peon had not gone to the place at all. In six cases processes 
were returned unserved on the ground that no identifier was 
supplied when in fact identifiers were supplied or were unneces- 
sary. 

10. A committee on ministerial services appointed by the Grov- 
ernment of Bengal in 1905-06 describe the abuses of this system 
in language none too strong. They say: — 

“ There is a strong feeling amongst the judiciary and we are 
convinced that it is well founded, that these affidavits (of 
identifiers) gives rise to more fraudulent suppression of 
service than any other system that could be devised. 
A professional class of identifiers has arisen to whom the 
swearing of a false affidavit presents no difficulty what- 
ever and in conjunction with lazy and corrupt peons, 
the whole business of serving and reporting on a process 
is frequently done in the nearest bazar without ever 
going near the unfortunate person who is subsequently 
condemned for non-attendance with little or no hope of 
redress as he has the oaths of the identifier and the 
peon against him and has nothing but the vague evidence 
of himself and his neighbours to prove a negative. It 
appears to us that the constant use of the form of solemn 
affirmation by a peon deprives it practically of any force 
that it may be supposed to possess as a religious 
sanction.** 



The evils of the present system of identifiers in Bengal are so 
:great that the evidence is unanimous that some remedial measures 
are urgently called for. The above committee observed that all 
that the courts, are concerned with is to get trustworthy men to 
witness services of processes in the village themselves and they add 
that if those witnesses are accredited to Government and can be 
readily got at through district magistrates in the event of anv 
subsequent enquiry being necessary, so much the better. That com- 
mittee suggested that instead of ail identifier, who is always an 
interested and too generally an unscrupulous person, it would be 
better to make it compulsory to obtain the signatures or thumb 
marks of two respectable villagers on the spot as witnesses to the 
•service, observing that there is no reason why a village organisation 
which is already in existence or may be brought into force for 
another purpose should not be utilised by the courts to get rid of 
■the evils of the present system. 

11. The recommendations for improvement made by the wit- 
nesses examined before us generally follow the lines of these sugges- 
tions. Sir P. C. Mitter suggested to us that the main staff of peons 
in the nazarat should be decentralised and in places where there 
-are union boards some peons might be placed under the president 
•and in other areas under the president of the chowkidari 
panchayats. By this means he thinks that the necessity of having 
•an identifier supplied by the plaintiff will disappear as a general 
rule. These officers would receive the processes by post, keep a 
register of services and verify the peon’s return, etc. Sir P. C. 
'Mitter did not propose to abolish the necessity for an affidavit of 
the identifier. He admitted that the president would in any case 
have to be given a clerk and some small remuneration for 
himself. As against this he considered that the ministerial 
nazarat establishment might be reduced and that in their village 
homes peons would serve at less pay than elsewhere. It may 
he that if some such decentralisation is practicable use might be 
made of dafadars and chowkidars under the union boards. 

We may here mention that the Government of Bengal has 
recently made provision by rules framed under the Bengal 
Village Self-Government Act, 1919, for service ^of revenue and 
•criminal processes through dafadars and chowkidars under the 
union boards. The courts issuing the processes send them 
direct to the president of the board who makes them over to 
ihe dafadars and chowkidars and return them to the issuing 
authority after thev are served. All processes received are entered 
in a register of processes kept by the president and a fee of two 
annas is paid to the union fund for each process served. But 
there are serious difficulties in the way of employing dafadars for 
serving processes of civil courts. There are difficulties of dual 
control as the dafadar and the president are under executive 
officers while the actual judge of their work will be the courts 
■themselves. Difficulties will also arise if dafadars have to attend 
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civil courts, as may frequently Happen, to give evidence regard- 
ing processes served by them. The best agency seems therefore 
to be a special peon or a batch of peons appointed for each union. 

On the other hand Sir Jwala Prasad considers that without 
decentralising the ministerial staff of the nazarat, all that is neces- 
sary is that the identifier should be a person of the locality, pre- 
ferably connected with the Government service, a union pan oh 
where a union board exists or a dafadar or chowkidar in chowlddari 
unions. He is of opinion that an affidavit of the identifier is 
unnecessary and that an affidavit of the peon is sufficient in the 
first instance. 

A third suggestion is that the process-server should in every 
case approach the president panchayat or in his absence the collect- 
ing panchayat or any other member thereof or the secretary of 
the union board, where there is a union board, for giving him 
■somebody to identify the person to be served and that after service 
the process-server should obtain the signature of the identifier and of 
the person he approaches on the return and on the diary. 

The question is largely one of village administration and requires 
consideration from points of view other than the point of efficiency 
in the administration of civil courts. In what manner precisely the 
village organisation can be utilised in these provinces for the service 
of process to remedy an admittedly gigantic evil is for the Local 
Governments to consider. 

12. A word may here be said about the identifier’s affidavit. 
As we have seen, Order Y, rule 18 merely requires an endorsement 
by the process-server of the time and manner of service on the origi- 
nal summons, as proof of service. Ponn Ho. 11 prescribes a form of 
affidavit by the process-server, but nowhere in the Code is the 
necessity for an affidavit by the identifier laid down. That require- 
ment is prescribed by the rules framed by the several High Courts. 
Ye have seen that in Bombay there is no. such practice. In 
Madras the rule is in practice greatly relaxed and the signature 
of the identifier on the process-server’s return is accepted as 
•equivalent to an affidavit. It is only in Bengal and Bihar that the 
rule is observed. If the identifier is to he a person from the 
village, as it is hoped will eventually be the case, the 
necessity of dragging him before the court for the purpose of 
swearing an affidavit will be an unnecessary harassment. For these 
reasons it is hoped that the necessity of the identifier’s affidavit will 
eventually he dispensed with in all provinces. 

Turning next to the process-server’s affidavit, the Bengal Com- 
mittee has, as we have already observed, commented on the solemn 
farce of the nazir recording utterly untrustworthy affidavits sworn 
in a perfunctory manner. In the Central Provinces the process- 
server’s affidavit is entirely dispensed with. In several provinces 

H 
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tie evidence is tiat tie swearing of affidavits ias become a mere 
formality. It seems to ns tiat tie nazir migit well be relieved 
of tie duty of swearing affidavits and tie time tins saved utilised 
for more effective supervision in otier directions on tie lines to 
be suggested below. Tie return of tie process-server may well be 
considered in tie first instance as sufficient proof of service. 

If the above proposals are accepted some alterations may be 
necessary in tie second and forth parts of (3) in Form 11. Tie 
words “ accompanied me to ” seem to have given trouble. 

13. We come now to tie delays in tie service of processes caused 
by tie fraud or negligence of tie process-server. Tie process-server 
may return tie process unserved without proceeding to tie village 
at all either through indolence or in collusion with the defendant. 
He may proceed to tie village and in collusion with tie defendant 
fraudulently return the process unserved stating tiat tie defendant 
is not to be found. Or proceeding to tie village in collusion with 
the plaintiff he may fraudulently serve the process on tie wrong 
person, or lastly having proceeded to the village return tie process 
unserved without making proper enquiries and without attempting 
service. 

14. Tie first remedy that can be suggested as a check to these 
frauds is efficient supervision by tie nazir and by tie presiding 
officer. As stated above, a monthly return of work done by 
each process-server with special reference to tie percentage of 
personal service effected by him is in some provinces submitted by 
tie nazir to tie presiding judge and by him forwarded with his 
remarks to tie district judge, who in his turn orders disciplinary 
action to be taken against the most inefficient process-servers in 
each court. This action may take tie form of a fine, reduction or 
dismissal. The method adopted by a district judge who every 
month dispensed with tie services of tie process-server whose 
percentage of personal service was lowest in the court is said to 
have led to very satisfactory results. Whatever the method adopted 
may be, the main thing is to make the process-servers feel that 
their work is being supervised by a responsible officer. Under 
tie present system the staff of process-servers in most provinces in 
view of the absence of efficient control and supervision have been 
described by the witnesses as tie most undisciplined body of public 
servants. 

15. Several checks have been devised in certain provinces to 
counteract the more common forms of fraud perpetrated by pro* 
cess-servers. The most elaborate system is that in use in the 
Bombay Presidency. The first object to be secured is that the 
process-server really goes to the village to serve his process instead 
of sending a return of non-service from the premises of the court. 
This object is attained by providing a column in tie process-server’s 
diary in which he is required to obtain tie signature of tie village 
officer or of some respectable person in tie villages visited by him- 
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At the same time the process-server is required to sign his name in 
a book known as the “ Process-server’s patrol book 33 kept in each 
village by the village officers. The book is in the following form : — 


Form of Process-server’ s patrol booh. 


Signature of 

Date of 

. Date of 

Summary of 

To what village 

officer. 

arrival. 

departure. 

work done. 

proceeding next. 

1 

2 

3 

4 

5 







This method sufficiently ensures that the process-server, at any 
rate, goes to the village. But the most effective check on the work 
of the process-servers in the village itself is by devising ways and 
means to supervise their outdoor work and their conduct in outdoor 
duties by local inspection by a responsible officer. This was realised 
by the Bengal Committee above referred to, who recommended 
that the nazir, instead of wasting his time in recording utterly 
untrustworthy affidavits and relieved, if possible, of his duties a"s 
cashier by the appointment of a naib nazir should be deputed to 
go out and test a certain proportion of the services in the village 
and thus perform his proper functions as head bailiff of the court. 
The rules framed by the Calcutta High Court as well as by the 
Patna High Court provide for a local verification by the nazir of 
the returns of processes in the interior to be made either before or 
after the disposal of cases. But the district officers examined before 
us stated that this rule is not regularly carried out though in some 
districts occasionally a little inspection is done. One district 
judge, who was keen oil this branch of his duties stated 
that all that he could do was to depute his nazir once a year during 
the Christmas holidays for purposes of local verification. He added 
that as a result of this verification two cases of fraud were brought 
to light and the process-servers concerned were brought to book. 

16. But this local inspection to he effective must be prompt 
and must be continuous so that the fear of detection should always 
be present to the mind of the process-server. In the Central 
Provinces there is in existence a class of process-servers, known as 
the first grade process-servers, whose business it is to check and 
supervise, under the orders of the nazir, the work of the peons of 
the lower grades. One mode of check which is frequently practised 
is to send out a first grade server suddenly, and without previous 
notice to anybody, to go over the ground that some ^ peon has 
just been over and to test the correctness of that peon's returns 
by actual enquiry at each place, the result of such enquiry being 
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noted in the prescribed register. This test is applied to the returns? 
of different peons taken at random so that the inspecting* process- 
servers from time to time visit all parts of the district. It is 
stated that this system was found to work well. 

But, obviously, this system has the inherent defect that the check 
exercised is by a subordinate officer over the work of another subor- 
dinate officer of nearly the same status. If the system is worth 
trying at all, the check must be exercised by a responsible officer 
of a superior grade in the ministerial establishment. This is 
realized in the Bombay Presidency where the inspeenon is made by 
an officer known as the inspector of bailiffs who combines also the 
functions of a deputy nazir and ex-officio guardian of minors’ 
estates and is partly paid out of the fees from the minors’ estates 
administered by the court. The inspector of bailiffs pays a sur- 
prise visit to four or five villages in each beat. Either from 
materials furnished by the diaries of the process-servers whom he 
meets while out on process serving duty or from the information 
furnished from a few processes selected at random as well as from 
entries made in the process-server’s patrol book he ascertains 
whether the process-server really visited the village, if so, whether 
as a matter of fact on that day and at that hour the process-server 
did attempt to serve the process, and whether the cause of non- 
service or the manner of service is true. This he can easily do by 
questioning the people, the party concerned, etc., more especially 
if the date of non-service or service as the case may be is of reason- 
ably recent date. At the same time, the inspecting officer 
chooses other processes of attachment or sale to verify on 1 lie- 
spot endorsements as to execution. The result of these inquiries is 
embodied by the inspector of bailiffs in a report submitted to the 
district judge through the court concerned. Much, no doubt, 
depends on the energy, activity and independence of the inspect- 
ing officer. Much also depends upon the interest displayed by the 
presiding judge as well by the district judge. But the evidence 
in Bombay was unanimous that since the introduction of the sys- 
tem a few years ago there has been a very marked improvement 
in the work of the process-servers. 

It is greatly to be regretted that owing to the needs of retrench- 
ment this salutary check of the work of process-servers has had to 
some extent to be abandoned in the provinces in which it was 
enforced. In the Central Provinces the grade of first grade process- 
servers is under abolition. And in the Central Provinces as 
well as in Bombay inspection by nazirs of sub-divisional courts has 
been given up as owing to the recommendations of the Retrench- 
ment Committee, their travelling allowance while on inspection duty 
has been disallowed. Inspection bv the inspector of bailiffs is 
however still carried on in Bombay and continues to yield excellent 
Tesults. 

17. Closely connected with the question of the supervision of 
the work of the process-servers is the question of central and 
separate nazarats. The practice in most provinces is that at the 
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headquarters station or a sub-divisional headquarters where there 
is a concentration of several courts there is one general establish- 
ment of peons under the immediate direction of the central na/nr 
for the service of processes issued for service within the jurisdic- 
tion of all the courts at the headquarters, and all processes issuing 1 
for service within such jurisdiction are forwarded to the central 
nazir for service. The obvious advantage of the central nazarat' 
system is that the processes sent out on the same day for service on 
persons residing in the same neighbourhood are served through 
one peon and not through several, notwithstanding that the pro- 
cesses may have been issued by separate courts or in separate suits 
or proceedings. The overlapping of the itinerary of several pro- 
cess-servers in one and the same direction is thus avoided resulting 
in a great saving of man power. An even greater saving of man 
power would result if processes of judges’ and subordinate judges 7 
courts which have to be served within the jurisdiction of a sub- 
divisional nazarat were sent by post for service to the nazir of the 
subdivisional court as is done in Bombay and Madras instead of 
being served by peons whose headquarters are at the headquarters 
station as is done in Bengal. The number of peons attached to 1 
the judge’s court would then be capable of considerable reduction 
and the work of swearing affidavits and control over these processes 
would be done at the subdivision instead of at headquarters. 

Complaints were made against the central nazarat system by 
several munsifs and subordinate judges examined before us on the 
ground that the presiding officer has no control over the process- 
servers sexwing the processes of his own court with the result that 
discipline amongst them was liable to be lax. It was also pointed 
out that under this system facilities for the service of emergent 
processes were not readily available. These com plaints became so 
serious in the Presidency of Madras that the system of separate 
nazarats was tried as an experimental measure in the three dis- 
tricts of Godavari, Tinnevellv and South Malabar for a period of 
three years. The experiment, however, was abandoned as 
it was found that while involving a financial loss, as the estab- 
lishment of aniins and peons had to he considerably increased, there 
was no compensating advantage because the minimum standard 
of service was not reached. It was also found that the abuses in 
the work of the process-seiwers which it was hoped the direct control 
of the munsifs could check, e.g,, sharp practices in the village, 
were such as the munsifs could not prevent by personal supervi- 
sion and called for disciplinary action and scrutiny which the 
district judge could more efficiently exercise. The reports from 
two of the three districts were emphatically in favour of the aban- 
donment of the separate nazarat system. It was brought to notice 
that sometimes the process-servers of as many as six^ courts had 
to go to the same place simultaneously for service of their x v espective 
processes and that amins and process-servers had to he kept waiting 
for a sufficient number of processes to accumulate, thus accentuat- 
ing the delay. 
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The characteristic feature of the separate nazarat system tried in 
Madras was that processes were never served in outlying munsifis ex- 
cept by process-servers of issuing courts and the reasons assigned for 
this practice was that the presiding officers of the outlying munsifis 
took no interest in the processes issued by other courts. The Gov- 
ernment of Madras ordered a reversion to the central nazarat 
system expressing an opinion that the separate nazarat can only be 
a success if they can be introduced without extra cost and without 
the work overlapping — a condition which from the inherent nature 
of the system must continue to remain a pious hope. 

The balance of convenience then points to the system of the 
central nazarat being continued ; but sufficient facilities should 
be given for the service of emergent processes as they arise by 
detailing three or four process-servers to each court solely for the 
service of emergent or town processes. Subject to this safeguard 
the central nazarat system has every advantage in its favour. 
Some subordinate judges and munsifs gave expression to a feeling 
that their recommendations made to the district judge for disci- 
plinary action to be taken against defaulting process-servers are 
not treated with sufficient consideration by district judges. But 
no concrete instances w'ere cited. And it seems to us that in a 
well-ordered district judge’s office the grievance is more senti- 
mental than real. 

18. But whatever he the nature* of the supervision exercised 
over the work of the process-servers, it seems to us to be impossible 
to expect honest and intelligent work from the class of men whom 
it is possible to recruit to the process serving establishment on 
the scale of pay and prospects at present in force. In Bengal 
the scale of process-server’s pay is fixed in some districts at Rs. 18 — 
1/5 — 22 and in other districts at Rs. 16 — 1/5 — 20. In Patna the 
salaries are graded in grades of Rs. 9, Rs. 10, Rs. 11, R,s. 12, and 
Rs. 15. In Burma there are two grades of process-servers at a 
salary of Rs. 12 and Rs. 15 respectively. In the Central Pro- 
vinces there are three grades of process-servers at a salary of Rs. 14, 
Rs. 12, and Rs. 10 respectively, while the sale amins are paid 
Rs. 20. In Punjab all process-servers are paid at a uniform scale 
of Rs. 17 per mensem. 'This scale of remuneration which is less 
than that of a cooly or a domestic servant hardly affords a living 
wage to the process serving staff. It is no wonder that they 
frequently succumb to temptation. The charges of venality 
and corruption which have been made against them, though 
undoubtedly exaggerated, have a solid substratum of truth. 
It is only in Bombay that the gravity of the situation has 
been realized and that a scale of remuneration has recentlv been 
sanctioned commensurate with their duties and responsibilities. 
The scale of pay in Bombay ranges from Rs. 20 to Rs. 40 for the 
inferior class of process-servers, with an efficiency bar at Rs. 40, 
and Rs. 50 for the superior class of process-servers. It was sug- 
gested by some witnesses that the adoption of the higher scale of 
pay would only result in greater extortion. But this is not justn 
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fied . by experience. Tlie evidence in Bombay points to the con* 
elusion that a higher scale of remuneration will attract a class of 
recruits of a higher social level and ensures greater intelligence, 
honesty and efficiency. The process-server will feel that he has 
something of value to lose. And the presiding officer in taking 
disciplinary action need entertain no apprehension, as is said to be 
the case in Burma, that the process-server will throw up his job 
light heartedly and seek a more lucrative occupation as a cooly 
or menial servant. 

If a more literate class is recruited, as in Bombay, on a superior 
scale of pav and with better prospects, it will be possible to give 
them a training in the nature of their duties and to test their 
fitness for more responsible work. Apparently in most provinces 
process-servers are launched on their duties without any prelimin- 
ary knowledge or training. In Bombay, in most districts, they 
are compelled to pass an examination in a text book known as 
The Process-servers’ manual 99 issued under the orders of the 
High Court as a condition precedent to the crossing of the efficiency 
bar. In the same manner if every process-server has a working 
knowledge of his vernacular, he can be compelled to keep a diary 
and write it up in his own hand. He will also be able to write up 
the return of each process on the spot instead of having' to wait till 
he obtains the services of a writer. 

No doubt any reform in this direction will involve some pre- 
liminary financial outlay ; but in all provinces Government realizes a 
very handsome profit from process fees. In the province of Bengal 
in the year 1922 receipts from process fees amounted to Rs. 30,24,484 
while the cost of process serving establishment amounted to 
Its. 12,66,333 so that a net profit of Its. 18,00,000 was realized 
from process fees alone in that year. 'The figures for other pro- 
vinces are not available, but there is every reason to suppose that 
the net profits realized are in a proportionate scale. We think 
that it is only right that the litigant should get full value for the 
money paid for a specific purpose. Now that process fees have been 
enhanced in most provinces, the enhancement should not be made a 
source of greater profit. The State should provide for the efficient 
discharge of the service for which it is paid. 

19. It will be convenient here to consider whether tlie rules 
for effecting service which are contained in Order V, rules . 10 to 
20 of the Code of Civil Procedure may not he amended in the 
light of the experience gained since they were enacted. Under 
those rules each defendant must be served and where it is practi- 
cable service must be made personally on the defendant or his 
agent empowered to accept service on his behalf. By rule 15 
where a defendant “ cannot he found ” service may he made on any 
adult male member of his family residing with him. By rule IT 
service may be effected by affixing' a copy of the summons on the 
door of the house of the defendant provided the. serving officer 
cannot find him after using due and reasonable diligence for the 
purpose. And rule 20 provides for substituted service by order 
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of tlie court where the defendant is purposely avoiding service; 
but this mode of procedure is seldom resorted to and the procedure 
provided under rule IT is more frequently adopted in such cases. 

These more or less elastic rules based largely upon English 
procedure have been rendered inelastic by the narrow and 
somewhat technical interpretation placed upon them by the courts. 
This will be explained presently. There are frequent disputes as 
to the validity of the service. Where service is denied the serving 
peon is usually called as a witness. If lie has acted under rule 17 
tie frequently fails to establish that he has made any real attempt 
to effect personal service. The decree is set aside and the case 
begins all over again. On the other hand there is undoubtedly a 
large number of cases where the defendant has been effectively 
served and purposely fails to appear and after an ex parte decree 
is passed against him he applies to set it aside under Order IX, 
rule 13 of the Code hoping to be able to prove some defect or irre 
gularity in the service. Even if he has no defence he puts off the 
evil day for a time and hopes to exhanst his opponent’s resources. 
Applications under this rule are much too frequent and point, in 
our opinion, to a serious defect in the system of procedure. In the 
year 1922 in the province of Bihar and Orissa there were 5,500 
applications for retrial or 5*2 per cent, of the total number of cases 
dismissed for default or decided ex parte. Of the total number 
disposed of (5,573) 19*07 per cent, were successful as compared with 
35*5, 32‘4, 22*3 per cent, respectively, in the three preceding years. 
In the province of Bengal in the year 1922, the total number of such 
applications was 21,711 as against a total number of 479,358 cases 
dismissed for default or decided, the percentage being 4*5. 
The applications were successful in 10,045 or 46-3 per cent. 
These figures no doubt refer also to cases where the applications 
for retrial were made by plaintiffs whose suits were dismissed for 
default and to cases where defendants applied under Order IX. 
rule 13 for reasons other than non-service or improper service 
of summons on them. But even making allowance for such cases, 
they still show that in a very large number of cases the defendants 
were not u duly served. 55 

20. Obviously the object of a service of a summons, in what- 
ever way it may be effected, is to ensure that the defendant may 
be informed of the institution of the suit in due time before the 
date fixed for hearing. The vice in the procedure laid down by 
the Code or rather in the procedure as interpreted by the courts 
seems to be that it lays unnecessary stress on personal service 
instead of being satisfied with some other mode of service from 
which the inference reasonably arises that the process of the court 
has been brought to the knowledge of the defendant. INFo doubt 
rule 10 of Order V lays down that service of the 'summons shall 
be made by delivering or tendering a copy thereof to the defendant 
or to each of several defendants or to his agent empowered to accept 
service on his behalf. And rule 12 provides that wherever it is 
practicable the delivery shall be made to the defendant in person or 
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, , ■ £ § eut ' But Phonal service is not the only mode prescribed. 
It is often very difficult to effect such personal service in thi= 
country, and defendants naturally attempt to avoid it. The reined v 
that naturally suggests itself as to the best means of obtaining an 
effective and speedy service is to permit other forms of service. But 
the opinion is general that if other forms of service are too freely 
resorted to the remedy will be worse than the disease. There are 
undoubtedly cases where the venality of the process-server is taken 
advantage of to make a false report and no service is effected at 
all. The defendant remains in ignorance and the suit is decreed 
ex parte. Frequently in such cases the suit is reopened either 
under Order IX, rule 13 or by a fresh suit to set aside the decree. 


There is, however, no reason why the conditions should be 
rendered more stringent in practice than they are under the rules. 
We have seen that rule 15 provides that where the defend- 
ant cannot be found, service may be made on any adult 
male member of the family of the defendant who' is re- 
siding with him. By a rule 4 of the Calcutta High Court it is 
provided that in case of service under this rule there should be an 
affidavit of the serving officer and if necessary of someone acquaint- 
ed with the facts that the defendant could not he found after the 
exercise of due and reasonable diligence and that the person served 
was an adult male member of the family of the defendant. There 
are also decisions *bv several High Courts to the effect that service 
under this rule upon an adult male member of the defendant's 
family such as his father or his maternal uncle in the absence of 
the defendant would not be proper service unless it is proved to 
the complete satisfaction of the court that attempts were made 
to find the defendant, that the defendant could not be found and 
that he was not deliberately keeping out of the way to avoid 
service (I. L. R. 35, Allahabad, 556, I. L. E. 30, Bombay, 
623.) It seems to us that these decisions impose an unnecessary 
restriction on the application of this rule which is not 
contemplated either by the letter or by the spirit of the rule. 
Here again personal service is made a fetish. The real object 
of service is ignored. There is no reason to suppose that the know- 
ledge of the service effected on an adult male member of the 
defendant’s family residing with him will he withheld from the 
defendant. We are therefore of opinion that this rule should 
be amended by substituting the words ‘'where the defendant is 
absent ” for the words tc where in any suit the defendant cannot 
be found.” 


We would point out that by the terms of Order IX. rule 13 a 
defendant is given a right to have the decree set aside not merely 
in cases in which the summons was not duly served hut also where 
he was prevented by any sufficient cause from appearing when the 
suit was called on for hearing. A difficulty, however, arises on the 
words of Article 164, Schedule I of the Limitation Act, which pro- 
vides as the period of Limitation thirty days from the date of the 
deciee or where the summons was not duly served when the appli- 
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cant has knowledge of the decree. Under the general law as it at 
present stands a person may be duly served under the provisions 
of Order V, rule 15, 16 or 17 and yet it may be possible that the ser- 
vice did not come to his knowledge within thirty days from the 
date of the decree. Against this possibility there appears to be no 
provision (apart from Section 18) save that recently made by the 
High Court of Madras by rule. This rule adds to the provisions 
of Order IX, rule 13 a new sub-section as follows : — 

The provisions of Section 5 of the Indian Limitation Act, 1908 
shall apply to applications under sub rule 1 ” under rule 13, 

as it at present stands). 

We think that if Order V, rule 15 be amended as above proposed 
it would be necessary to provide that in any case in which service 
is made on an adult male member under rule 15 such service should 
not be deemed to come within the words “ duly served” for the 
purposes of Article 164 above mentioned in any case in which the 
adult male member had an interest adverse to the defendant in 
respect of the subject matter of the suit. It would remain, how- 
ever, due service for the purposes of the Code, and Order IX, rule 
13 would still provide sufficient safeguard in all other cases. We 
are not prepared to recommend the general adoption of the Madras 
rule as we apprehend that it would lead to a great increase in the 
attempts to set aside decrees. 

It may also be considered whether, in provinces or among 
communities where women are educated or have an independent 
status as managers of the family business, service cannot be effected 
on an adult female member of the defendant’s family. This altera- 
tion w r as suggested in evidence given before us by witnesses in 
Burma as desirable in respect of the Burmese. The suggestion may 
also be considered with reference to the European, Anglo-Indian, 
Indian Christian and the Farsi Communities. 

21. Turning next to the provisions of Rule 17 stringent rules 
have been framed by the several High Courts defining what is 
meant by “ all due and reasonable diligence ” which is to be 
used by the serving officer in finding the defendant. Rule 27 of 
the Madras Civil Rules of Practice provides that if a process is 
affixed to the door of a house in the absence of the person to be 
served, the serving officer shall make an affidavit as to the following 
matters : — 

1. The number of times and the dates and hours at which he 

w’ent to the house. 

2. The attempts made by him to find the person to he served. 

3. Whether he had any and what reason to suppose that such 

person was within the house or its neighbourhood or 

endeavouring to evade service. 

4. Whether any adult male member of the family of the 

nerson to be served was residing with him. 
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The Punjab High Court under its rule-making power has 
adopted a less rigid standard and has made the following alteration 
in the 3rd and 4th parts of (3) in Porm 11. 

u (3) The said and his house in which he 

ordinarily resides being personally fc gowntoje 
** D pointed out to me by 

I went to said house in and there on 

the day of 19 , at o’clock on 

the ~ fter noon, I did not find the said 

I inquired from ^ — ] neighbours, I was told 

that had gone to and would not 

be back till 

The consensus of authority in all the High Courts is that, 
wherever reasonably possible, personal service onght to be had. 
that the serving officer should go to the place or places and at the 
times at which it was reasonable to expect the defendant would he 
found, that mere temporary absence of the defendant does not justify 
the serving officer in affixing a copy of the summons on the door of 
the defendant’s house, that the summons should be again taken to 
the defendant’s house to be served upon him when the inquiries 
made show that he is likely to be at home and to be found there, 
but that, where the serving officer has known that there is no 
prospect of his being able to serve the defendant personally within 
a reasonable time, he is not bound to wait and will be justified 
in affixing the summons on the door. 

It is easy to see that when the standard of diligence is so 
indefinite, the service will be challenged in almost every case of 
service purporting to be made under Pules 15 and IT. All that the 
defendant against whom a decree ex parte has been, passed has to 
do in order to maintain an application under Order IX, rule 13 to 
set aside the decree is to satisfy the court that the summons was 
not dnly served.” It may well be that the defendant had 
knowledge of the institution of the suit in due time before the date 
fixed for hearing and yet, he is apparently entitled to succeed if by 
exercising some ingenuity he can show that there is a technical 
defect or flaw in effecting the service. And the indefinite character 
of the standard of due diligence laid down by the courts furnishes 
many a loop-hole for the exercise of such ingenuity. 

It has been suggested by a high authority that it should be 
possible to devise some other forms of service which may be per- 
mitted in all cases as an alternative to personal service in a manner 
which would practically ensure that the person to be served in fact 
received notice if living in the village where service was effected. 
The suggestion is that in cases arising in districts where there are 
headmen the process-server, if unable to find the defendant, should 
supply the headman of the village with a copy of the summons to be 
served on the defendant when he turns up after the process-server 
has left. The headman should keep a register of summons to be 
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served and should always take the thumb impression of the defen- 
dant in his register in token of such service. The advantages of 
this system are obvious and we trust that it will be introduced 
wherever possible. x4mother suggestion is that when service is 
effected at the residence of the party by attaching a copy to the door 
or other conspicuous part of the house, it should be done by beat of 
drum so as to proclaim it to the neighbours. But whatever be the 
process adopted it should be uniform and rigid allowing a minimum 
of opportunity for contesting its validity. 

Before concluding this portion of the subject it may be observed 
that a suggestion thrown out in our questionnaire that the proce- 
dure under section 106 of the Transfer of Property Act should be 
applied to the service of process in civil suits has been condemned 
with practical unanimity by the witnesses examined before us. 
The difficulties in the way of the application of the procedure 
laid down in that section are patent. Delivery to a member of the 
family of the defendant may include delivery to a minor or to a 
female. Delivery to a servant at the residence of the defendant 
may be to a servant in his casual employ in which case there will 
be no guarantee that he will deliver it to his master and a mere 
affixation to a conspicuous part of the property may be subject to 
the numerous objections pointed out above. We do not therefoi*e 
favour this suggestion. 

22. Whatever alteration may he made in the rules, it seems to 
be imperative that Order IX, rule 13, should be amended by insert- 
ing a clause providing that no court shall set aside a decree passed 
ex parte merely on the ground that there has been an irregularity 
in the service of summons if it be satisfied that the defendant had 
notice of the date of hearing in sufficient time to appeal and answer 
the plaintiff’s claim. 

23. With regard to processes in interlocutory proceedings Order 
III, rule 5, provides that any process served on the pleader of any 
party or left at the office or ordinary residence of such pleader, and 
whether the same is for the personal appearance of the party or 
not, shall he presumed to he duly communicated and made known 
to the party whom the pleader represents, and, unless the court 
otherwise directs, shall he as effectual for all purposes as if the same 
had been given to or served on the party in person. Cases are not 
infrequent where pleaders refuse to accept service of such processes 
•on "behalf of their clients and a considerable amount of time is 
wasted in effecting service through the usual channels. The rule 
should he amended to make service on tlie pleader as effective as 
•service on the party provided such pleader is acting and not 
merely pleading. The Bar Committee has recommended that only 
such pleaders need file a vakalatnama as are acting for the parties. 
Our recommendation would not extend to pleaders who plead with- 
out acting. If this proposal is not accepted, we would suggest more 
general use of the provisions of Order III, rule 6. The court should 
be given by rule a discretion to require the parties to appoint agents 



*0 accept service of process on tlieir belialf if they have no recog- 
nized agents residing within the jurisdiction of the court. 

24. Some High Courts render it obligatory upon every party 
•who intends to appear and defend any suit, appeal, or original peti- 
tion, 1 o tile in court a proceeding stating his address for service, 
before the date fixed in the summons or notice served upon him as 
•the date of hearing, such address for service to be within the local 
limits of the court in which a suit is filed or of the district court 
-in which the party ordinarily resides. Rule 29 A of the Civil Rules 
of Practice of the Madras High Court directs that where any 
party fails to file an address for service, he shall, if a plaintiff, 
"be liable to have his suit dismissed for want of prosecution, and if a 
defendant be liable to have his defence, if any, struck out and to be 
placed in the same position as if he had not defended. It further 
-provides that service affixed at this registered address in the absence 
'of the defendant shall be deemed to be as effectual as if the notice 
'Or process had been personally served. Provision is made for a 
-change of the registered address by a verified petition notice whereof 

: should be given to all the other parties to the suit. 

A similar rule is in force in the Allahabad High Court. It is 
•a very useful rule especially in connection with the service of pro- 
cesses in interlocutory proceedings and may usefully be adopted in 
provinces where it is not at present in force. Such registered 
•address should hold good throughout all appeals and after the final 
^determination should hold good for a further period of two years 
for all purposes, including purposes of execution. 

25. We come now to a proposal to make a general use of the 
post office for the purpose of serving the. processes of civil courts. 
’The Code permits service of processes by post in a very limited 
number of cases. Some High Courts in the exercise of their rule 
making powers have tentatively extended the use of the post office 
in specified areas. The w r eight of the evidence recorded before us 
favours the use of the post office in almost every class of cases. 
But this is a recommendation which ^ in our opinion, is rather a 
sign of a revulsion of feeling against the abuses of the present system 
-than a considered recommendation of the proposal on its merits. 
Adopted universally, it would practically mean flying from the ills 
we have to others that we know not of. There is no reason to 
•suppose that a postal peon would he less liable to venality and 
corruption than a process-server. But there would be this very 
serious disadvantage in the case of the postal peon that the postal 
neon is not subject to the discipline of the court while the process- 
server is. 

It will he remembered that the Special Committee which drafted 
the Civil Procedure Bill pinned their faith to executive action 
and to service by post as the best remedies against the admitted 
-abuses in process-serving (see the speeches in the Governor General s 
Legislative Council of Sir Erie Richards and Dr. Rash Bihari 
Grhosh at the meetings of the 6th September 1907 and 13th March 
1908). By executive action they meant, in effect, more detailed 
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supervision by a trustworthy officer specially employed for the 
purpose like the inspector of bailiffs in Bombay. Tbe other 
alternative, service by post, seems a handy and attractive remedy, 
but, used, as a general measure, in substitution for service through 
the peon, it would involve the following practical difficulties: — 

(1) It might be necessary to increase largely the staff of post- 

men, 

(2) Postmen are drawn from the same class as process-servers 

and might prove equally corruptible, 

(3) Difficulties might arise in connection with the proof of 

service. The frequent citing of postmen as witnesses 
would disorganise the working of the department and 
objections on this ground would he raised by the postal 
authorities, 

(4) In addition, such processes as sale proclamation, cannot 

be served by post and as regards the summoning of 
witnesses a difficulty might arise as regards the tender 
of diet money. 

The only classes of cases in which service of process by post is- 
permitted under the Code are service on corporations in suits against 
them (Order 29, rule 2-B) service on the defendant if he resides- 
oiit of British India and has no agent in British India empowered 
to accept service (Order Y, rule 25) and service of a letter in lieu 
of a summons on the defendant who, in the opinion of the court,, 
is of a rank entitling him to such mark of consideration (Order V,. 
rule 30). 

Beyond Ibis the Code does not expressly recognize service of pro- 
cess by post. The Bombay High “Court in the exercise of its rule 
making power has added a proviso to Order V, rule 22, to the effect 
that where any summons issued hv any court beyond the limits of 
the town of Bombay is to he served within the limits of that 
city, it may be addressed to the defendant at the place within such 
limits where he is residing and may he sent to him by the court 
by post registered for acknowledgment. An acknowledgment pur- 
porting to be signed by the defendant or an endorsement by a 
postal servant that the defendant refused service shall he deemed 
by the court issuing the summons to he primd facie proof of service. 
In all other cases the court shall hold such enquiry as it thinks fit 
and either declare the summons to have been duly served or order 
such further service as may in its opinion he necessary. 

A similar procedure has since been extended to the service of 
•processes to be served within the limits of every headquarters town 
in a district. But outside the headquarters towns the post office- 
refuses to accept responsibility. The experience gained in the Presi- 
dency of Bombay is that service of notices and summonses by post 
within these restricted limits is effective. The ruling in 23 Bombay 
Law Reporter, page 908, which lays down that if a party served by 
post comes to court and denies that he was ever tendered the packet 
containing the notices or summons and swears to that effect, the- 
service should he declared void and the ex parte decree should be- 
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set aside lias acted as an effective check to the abuses of postal 
service and cases in which applications are made to set aside ex 
; parte decrees passed after service made by post are extremely 
infrequent. 

The High Court of Lahore have in the exercise of their rule 
making power added a proviso to Order V, rule 10, to the effect 
that in any case, if the plaintiff so wishes, the court may attempt 
to serve the summons in the first instance by registered post instead 
of the mode of service laid down in Order V, rule 10 ; provided 
always that should the defendant not appear in answer to the 
summons so issued the court shall have service effected in accord- 
ance with the provisions of this Order. This proviso, no doubt, may 
expedite the service of process in a certain number of cases but 
seeing that nearly T5 per cent, of the suits are disposed of ex parte ' 
in the absence of the defendant, the amendment in the rule can 
hardly be said to make for despatch on the whole as service in the 
ordinary way will again have to be attempted anew in all these 
cases. 

In connection with summons sent by post it is important to bear 
in mind the provisions of section 27 of the General Clauses Act, X 
of 1897, by which it is provided that when any document is required 
by an Act or Regulation passed after the 11th March 1897 to be 
served by post whether the expression used is “ send 99 or “ give 
or “ serve 39 then the service shall be deemed to be effected by 
properly addressing, prepaying and posting by registered post a 
letter containing the document, and, unless the contrary is proved, 
to have been effected at the time at which the letter would be deli- 
vered in the ordinary course of post. The High Court of Bombay 
accordingly held in a case in which it appeared that the posting 
of the packet enclosing the summons was properly addressed to the 
defendant and was registered, duly stamped, and posted, but the 
packet was returned endorsed cc refused ” that the court was entitled 
to draw the inference indicated in the said section 27 and to hold 
that there was sufficient service. (I. L. R. 35, Bombay, 213 and 
16, Bombay Law Reporter, 204.) As a safeguard against fraud, 
it is provided in the Manual of Circulars of the Bombay High Court 
that the court, in order to satisfy itself whether the service has been 
duly effected or not, should require it to be proved whether the 
packet containing the summons was sent properly addressed and 
for that purpose should require it to be proved, by an affidavit 
or otherwise, that ihe defendant resided at the place to which the 
packet was addressed to him, at or about the time when it would 
reach in the ordinary course of postal service, and when the acknow- 
ledgment purports to have been signed by the defendant, should also, 
in most cases, require an affidavit verifying the signature of the 
defendant on the acknowledgment (Manual of Circulars, Rule 20, 
page 5). 

The experience gained in Bombay is encouraging and we would 
recommend an extension of the service of process by post within 
areas similar to those within which it has been tried in Bombay. 
It is the practice in several provinces in India to serve notices on 
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creditors in insolvency proceedings by post. That procedure is said 
to work satisfactorily. Further, we think that where the defen- 
dant resides in British India otitside the province in which the- 
court issuing* the process is situated service on the defendant by 
post should be recognised. Order Y, rule 21, now provides only 
hm the sending of such process either by one of the officers of the- 
court issuing the process or by transmission by post to the court 
having jurisdiction in the place where the defendant resides but 
does not provide for service on the defendant by post. In large* 
commercial centres with ramifications of business extending over 
the whole of British India, this procedure entails unnecessary 
delay. There is no reason why service by post directly on the* 
defendant should not be allowed in the first instance in such cases- 
We would accordingly recommend an addition to the rules providing- 
for such service. 

vSorne difficulty has been experienced in the interpretation of“ 
v)rder Y, rules 25 and 26, as regards service out of British India. 
These rules have sometimes been read as if the operation of Order Y,. 
<ule 25, is excluded where a Political Agent is appointed or a> 
court established under Order Y, rule 26. This is an interpreta- 
tion wffiich is a fruitful source of delay in cities like Ahmedabad’ 
surrounded in all directions by foreign territory. The two rules 
are not, in our opinion, mutually exclusive. Pule 26 is cumula- 
tive and not exclusive of rule 25. This should be made clear. 

With these exceptions we are of opinion that the post office* 
should be made use of only as an ancillary mode of serving pro- 
cess rather than as the primary mode. In the Presidency Small 
Causes Court, Calcutta, and in certain other courts in Bengal the 
practice prevails of sending registered postcards to the defendant 
intimating the fact of a suit having been instituted against him,, 
in addition to the usual process. The exclusive use of the posk 
office would be fraught with danger. We would recommend on the* 
whole that when a process is returned unserved in the first instance 
and when it is re-issued, cumulative use should be made of the* 
post office over and above a further attempt at personal service and 
affixture. It may also be useful in addition to hand over one copy 
of the process to the party concerned wTlo will endeavour to search 
out the defendant to effect personal service upon him if he can. 

26. A suggestion has been made before us that vakils’' 
clerks should be empowered to serve processes on defendants and 
their affidavits should be taken as proof of service. There are in- 
herent difficulties in working out this suggestion in practice. The* 
practical details have not been thought out by any of the witnesses 
who have advocated this course. The main difficulty consists in 
the danger of false affidavits being sworn by vakils’ clerks. This- 
difficulty can however be removed by the vakils’ clerks being- 
brought under the more effective control of the court on the lines 
indicated in another chapter. In the city of Bombay solicitors’' 
clerks are empowered to serve defendants* summons and are* 
appointed special bailiffs for the purpose by the Sheriff. 
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27. Xext we turn to the service of processes in appeals. There 
is an unnecessary waste of time in service of the notices of appeal 
on the respondents. We have heard complaints that even notices 
of second appeals issued by the High Court are often returned' 
unserved without sufficient reason. The remedy has already been 
suggested, viz., the use of the address registered in the suit in the 
subsequent appeal. 

While we are on the question of appeals we may refer to a 
certain class of cases which have come to our notice where defen- 
dants are made parties to the appeal against whom the suit has- 
proceeded ex parte in the trial court. Whether such defendants- 
are necessary parties to an appeal filed by the contesting defendant 
is another matter. But the necessity of serving each of these* 
respondents with notice of appeal or of any interlocutory motion 
very often leads to an unnecessary delay. This is more specially 
the case if the appellant has obtained an interim stay of execution. 
It is quite easy for the ex parte defendant to collude with the 
defendant-appellant and evade service of notice thus enabling him 
to ensure a stay of execution for an indefinite period. A case 
came to our notice where more than three years elapsed before 
service of notice could be effected on the co-defendants. Obviously 
it is not, in such cases, to the interests of the appellant to expedite 
the service of process. The duty no doubt lies upon the court to 
make every effort to expedite the service of process, but courts 
rarely take action of their own motion. Discretion should be given 
to the court in such cases to dispense with the service of notices and 
proceed with the hearing of the appeal or with the interlocutory 
applications. If this procedure is adopted we think there will be* 
no risk of prejudice to pro forma respondents who did not appear 
in the lower court. For similar reasons we would also suggest that 
a rule on the lines of Order XLY, rule 9 (a) should be made part of 
Orders XLI, XLII and XLIII. 

28. Turning next to the service of process on witnesses the causes- 
of delay are practically identical with those in the service of 
summons on defendants, and the remedies which can be suggested 
are virtually on the same lines. In this connection we may suggest 
that considerable initial delay may be avoided if the parties them- 
selves put in prepared processes to be served through the liazir as- 
is the practice in Bengal. A further suggestion has been made that 
the witnesses’ processes thus prepared should be signed by the nazir 
after checking the dates and sealed with the seal of the court and 
handed over to the parties for service on their witnesses, their affi- 
davits being considered sufficient proof of service. It would 
seem that generally the parties would experience little or 
no difficulty in serving their own witnesses. We think 
this should " be the ordinary rule, but in special cases for 
sufficient reasons shown the party should be entitled to 
apply to the court to get processes served on witnesses through the 
court staff. Something on these lines has been done in the Punjab 
and a rule has been framed that the court will not as a general 
rule issue a second process for the attendance of a witness unless' 
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it is satisfied that the party has used reasonable diligence in getting 
the first process served. The system of making the parties res- 
ponsible in the first instance for service of processes on their 
witnesses is now in force on the Original Side of nearly all the 
High Courts and it is sanctioned by Order XLIX, rule 1 of 
the Code. Our proposal is to extend the principle of this rule to 
mofussil courts. 

But even where proper service has been effected it is not unusual 
for the witnesses to fail to attend either through negligence or in 
collusion with the party on whose behalf they have been cited where 
the latter is anxious to delay the proceedings. The courts have 
power to take penal action against such a recalcitrant witness 
under section 32 of the Code of Civil Procedure read with Order 
XYI, rules 10 — 13, 16 — 18 by issuing a warrant for his arrest, 
imposing a fine not exceeding B,s. 500, attaching and selling 
his property, or ordering him to furnish security for his 
appearance, and in default committing him to the civil 
prison. These powers, however, are scarcely ever used by the 
courts, because it is assumed that the parties should move the courts 
for the purpose and the parties are unwilling for obvious reasons 
to take penal action against their own witnesses. It seems to 
us that in such cases the parties should be offered the alternative 
•or either applying for coercive process against their defaulting 
witnesses or withdrawing these witnesses if they refuse to apply 
cor coercive process. We also think that in flagrant instances 
the courts themselves should on their own initiative take action 
against such recalcitrant witnesses and mete out exemplary punish- 
ment for contempt of the court’s process. The laxity of civil 
courts in this respect has become a by-word and is undoubtedly 
one of the causes that lead to delay. There is no reason why the 
civil courts should not in proper cases visit a contempt of their 
process with the same severity as criminal courts. This, however, 
involves proper provision for payment of the defaulter’s subsistence 
in the civil prison out of public funds. 

It appears that in some provinces when a witness who has been 
summoned and attends the court and the hearing is adjourned, the 
provisions of Order XYI, rule 16, are overlooked with the result 
that a fresh summons has to issue with all the attendant delays of 
service. We would strongly urge that in all such cases the court 
should insist on the provisions of Order XYI, rule 16, sub-rule (2) 
being followed strictly. Under the old Code it was not clear 
whether the witness was bound to reattend at the adjourned hear- 
ing without a fresh summons. The point has now been cleared 
and by Order XYI, rule 16, sub-rule (1), the duty has been laid 
upon the witness to attend at each hearing until the suit has been 
disposed of unless the Court otherwise directs. Sub-rule (2) of 
rule 16 is new. It empowers the court to require any person sum- 
moned to appear and to give evidence “ to furnish security to 
uttend at the next or any other hearing or until the suit is disposed 
•cf and in default of his furaishing such security to order him 
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to be detained in civil prison. ?J This is a power which the courts 
rarely exercise, because the parties are reluctant to take action 
against their own witnesses and the court is precluded from exer- 
cising the power except cc on the application o£ either party and 
the payment through the court of all necessary expenses if any.' 7 
We would suggest that if the party when asked by the court 
fails to take action under Order XYI, rule 16 (2) the court should 
refuse to grant an adjournment at the next hearing for the re- 
attendance of the witnesses except for very special reasons. 

We have referred in an earlier chapter to the frequent delays 
in the trial of suits caused by adjournment necessitated by the non- 
attendance of witnesses on one or the other side. One reason why 
witnesses do not treat the summonses from civil coui Is with the- 
respect that is due to them is that civil courts do not show sufficient 
respect to the convenience of witnesses. Cause lists in India are- 
fixed with a supreme disregard of the time or the convenience of wit- 
nesses. Some courts think nothing of adjourning a case on the 
slightest pretext and sending the witnesses to and fro several times 
before recording their evidence. If a witness is sent away unexa- 
mined five times out of six he should not be blamed too severely if 
he absents himself the sixth time he is summoned. If it is 
distinctly understood that witnesses will be examined on the day on 
which they are summoned, the procedure relating to the granting 
of adjournments. for the attendance of witnesses can be considerably 
stiffened and a great deal of delay avoided. 

Tor instance as noted in the earlier portion of this Chapter, 
if the party fails to ascertain at least a week before the date of 
hearing which of his witnesses have not been served and to take 
steps to get them specially served before the date of hearing, no 
application for adjournment for fresh service should be allowed 
on the date of hearing. Again when a party applies for a process 
or deposits the diet money too lale to allow of the witness being 
served in time to reach the court on the day fixed for hearing, 
no adjournment should ordinarily be granted to give the party 
a second opportunity to produce the witness. If a party fails to 
produce a witness whom he has undertaken to produce on a 
particular day, he should not ordinarily be given a second oppor- 
tunity to produce him. 

We think that the courts might deal in a more business-like 
manner with the witnesses cited before them than they generally 
do. If more than one suit is posted for hearing on a parti- 
cular day, few presiding officers think it worth while to tell 
the witnesses at what particular hour of the day their suit will 
come on for hearing or if it will come on for hearing on ‘that 
dav at all. We have been told that busy men in large commercial 
cities have to waste their time in the Small Causes Courts till 
the end of the day when they are told that they will not he- 
examined on that day and that they should attend the court a 
month or two later. 4 Again, when there is a large number of 
witnesses to be examined in any suit, common sense dictates that 



180 


only so many of them should be summoned for a particular day 
whose examination can be reasonably expected to be finished on 
that day. 

Our inquiries show that as a general rule the utmost laxity 
prevails in the procedure of parties and witnesses towards the 
courts no less than that of the courts towards the parties and 
witnesses. On the other hand we have come across a few T instances 
in which presiding officers in their anxiety to show disposals have 
taken advantage of some technical laches of the parties in 
taking out process against their witnesses to throw out their suit 
altogether. Vo doubt Order XVII, rule 3, provides that where 
am" party to a suit to whom time has been granted fails to 
produce his evidence, or to cause the attendance of the witnesses or 
to perform any other act necessary to the further progress of the 
suit for 'which time has been allowed, the court may, notwith- 
standing such default, proceed to decide the suit forthwith. Our 
suggestions for expediting the attendance of witnesses contem- 
plate the exercise of this power on proper occasions. But it is 
not a power to be arbitrarily exercised. 

One judicial officer in Bengal stated before us that he was 
in the habit of spending an hour or so in his chambers, the first 
thing in the morning, while his nazir took a tally of the witnesses 
cited for the day. We trust this practice is not general. Taking 
a tally of the witnesses — a hazira as it is called — is no doubt 
necessary for calculating the costs of the day. The judge should 
not be kept waiting while the tallying goes on. 

The question of amendment of the rules regarding execution 
processes is treated in the Chapters on c< Execution. ” 
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CHAPTER 11. 

Recruitment and training of Judicial Officers. 

We now come to an important branch of our enquiry relating 
to the recruitment, training and promotion of judicial officers. It 
is clear that one of the principal factors in the satisfactory disposal 
{ of cases in any system of jurisprudence is the personnel of the 
: judicial officers. This is particularly so where the system is alien 
to the country as it is in India and where the law to be administered 
is not always the law governing the persons administering it. 
Witnesses of eminence who speak with authority have in emphatic 
terms expressed their opinion before us that delay in the proceedings? 
of civil courts in India is to a considerable extent due to want o| 
any proper system in training the judges. This leads to want oi 
method in dealing with the work. 

2. We desire to cast no reflection on the vast mass of judicial 
officers presiding over the courts throughout India. On the con- 
trary, we wish to place on record our appreciation of the magni- 
tude of their labours, their integrity and the conscientiousness 
with which they discharge their duties. We realize to the full 
the hard work done patiently and uncomplainingly. The nature^ 
of that work is not sufficiently known to the public and deserves 
description. The suits decided by judges with jurisdiction 
superior to that of a munsif are of all degrees of complexity. 
Those decided by munsifs are somewhat simpler, but they are far 
from being simple in many instances, and their determination 
requires great capacity on the part of the presiding officers. ^ 

3. sf The conditions under which sub o r d in at W- dge s and munsifs ? 
work, especially in outlying sub-divisions, are often trying to a : 
degree. In many places the court houses are badly ventilated, 
badly lighted and cramped, and the houses available for the resW 
dence of the officers are small and uncomfortable.^ Congenial society 
is not to be secured in many of tbe smaller places. Climatic con- 
ditions are not always favourable. In spite of the difficulties of 
the work and the conditions under which it is performed, the out- 
turn is good. These officers work hard and work loyally. Bull 
ffince they commence their judicial duties, they have little timej 
ffind less opportunity to make up for original lack of training. 

4. Beginning with the lowest grade of judicial officers, tne 
munsifs or corresponding officers are directly, recruited in practi- 
cally all the provinces from among graduates in law. In most pro- 

vinces practice at fha.Bar. ior a' 'period of -three years is insisted 
unon but in some of the provinces such practice is not^a sine qy a 

man *. 4 * * 7 Selection is made usually by a sel<^tffiuk- ^ uunimiite^whi.ck 
SistB all the judges .of. tlae Hi*h .Court as m 

Madras or a, committee.. of. three.... judges, .as in AlMiabad, or by a 
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mixed committee of judges and lawyers as in Bombay. The 
Committees in Allahabad and Bombay grant interviews" before 
making the selection. In certain provinces, as in Madras, the 
High Court enjoys statutory powers to appoint munsifs and the 
Local Government does not intervene until the time comes for them 
to be made subordinate judges. In Bombay the Local Govern- 
ment and in Sind, the Commissioner in Sind, have the statutory 
power to make the appointments but they generally act upon the 
recommendations of the selection committees. In' Bengal (with 
Assam) Bihar and Orissa and the Province of Agra all appoint- 
ments are made by the Local Government on the nomination of ihe 
High Court under statutory rules framed by the Local Govern- 
ment in consultation with the High Court and sanctioned by the 
Governor General in Council. In Oudh the appointment's are 
made by the Government after consultation with the Judicial Com- 
missioner. In Burma and the Central Provinces and Berar the 
Local Government and the Local Administration respectively have 
control. 

It is only in the Province of Burma that recruitment is made 
to any appreciable extent from among ministerial officers, fifteen 
per cent, of the vacancies amongst township judges being filled by 
selection from among ministerial officers of not less than eight years r 
service. On rare occasions, we understand, appointments are made 
in Madras from among the members of the clerical establishment 
who have passed at least the first, grade pleaders’ examination. 

5. "With regard to the selection of mnnsifs it may he stated that 
a wholly competitive test as the exclusive avenue of appointment 
is not practicable nor has it been generally advocated by the 
witnesses examined before us. But criticisms have been addressed 
as to the methods of nomination generally in vogue as leading to 
favouritism and other evils. Several witnesses considered that it 
would be advisable to associate one or two non-officials, e.g lead- 
ing members of the Bar with the judges on the selection committee. 
This is the Bombay practice and is said to work well there. 
Whether it can be introduced with advantage in the circumstances 
of any particular province must he determined with reference to 
the local conditions. We are not prepared to make a general 
recommendation. 

6. A suggestion was made to us that candidates from the dis- 
tricts should generally be selected by the district judges in con- 
sultation with the local Bar associations. The district judge finds 
himself embarrassed hv applicants whose work he has never had a 
chance of judging for‘ himself. The practice of the junior plead- 
ers, if any, is mainly confined to subordinate courts. If the dis- 
trict judge were to associate with himself the senior subordinate 
:judge' of *tlie station and the president of the local Bar association 
ex-officio in considering the applications of the several candidates 
and were to forward the applications with the joint recommen- 
dation of such a local committee, the selection committee at head- 
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quarters would have a more reliable guide as to the comparative 
merits of the applications than at present. This suggestion has our 
approval. 

7. TV e are of opinion that the possession of a law degree should 
be made an indispensable condition of appointment. Except in 
Burma, we think that the recruitment from the ministerial estab- 
lishment of persons who have not graduated in law should cease. 

8. The rule in force in certain provinces requiring candidates 
to have practice at the Bar for a period of three years or more 
furnishes no guarantee that the candidate has acquired any really 
useful experience. Whatever period be prescribed there are objec- 
tions to extending the requirement beyond three years. 

Accordingly we would suggest that an examination should be 
held to test the candidate’s practical acquaintance with law and 
procedure with special reference to his ability to draft pleadings, 
appreciate evidence and write judgments. A simple method would 
be to give the candidate records of some decided cases. He should 
then be required to draft the issues and write the judgment, dis- 
cussing the law including the case law applicable to the facts. This 
in our opinion would be a most excellent test. It has not been 
applied in any of the British provinces so far, but we understand 
that in the State of Mysore it is in force, and has led to most satis- 
factory results. 

9. We are strongly of opinion that a modified form of competi- 
tion of this character among the nominated candidates should be 
•one of the elements in the selection of munsifs especially in provinces 
where previous practice at the Bar for a certain number of years 
is insisted upon. The kind of competition which we have recom- 
mended is not a mere test of theoretical or book knowledge hut a prac- 
tical test in qualities which make for a good judicial officer. It is 
not unlike the competition prescribed for aspirants to judicial office, 
in Trance and other continental countries whereas in India the 
judiciary is mainly official. 

10. We make this recommendation with the less hesitation as 
persistent complaints were made to us that recent nominations in 
several provinces have not been made from the best material 
available. It seems to us that if competition in some form is 
introduced, criticism of this kind will be disarmed. On the other 
hand we see no reason to apprehend that appointments made after a 
modified competition on the lines we indicate will not satisfy 
all reasonable claims. A certain percentage of appointments may! 
be set apart, if necessary, for special communities or interests. A 
high revenue official of the United Provinces stated before us that 
a competitive examination as a means of recruitment for deputy 
collectors in that Province gave practically the same caste results 
as nomination. Tor the two years for which statistics were avail- 
able he said that out of nine Hindus recruited by competition two 
were Brahmins, two Kashtrioyas, one Vaishya, one Khatri, and 
three Kayasths, a proportion by castes which was more or less the 
same as the proportion taken by nomination. He added that 
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the competition included a viva - voce examination in which marks- 
were given not only for general alertness, hut for family claims 
and for the candidate’s personality. We were told that in Allaha- 
bad during the interviews of candidates for munsifships the candi- 
dates’ history, their record of usefulness in college as organisers, 
monitors or prefects or captains of games and so on, their services 
in the military department, if any, etc., are taken into account. 

11. On the whole then we are of opinion that the best method 
of selection from among the candidates nominated from the districts, 
according to the scheme we have above suggested will be by intro- 
ducing an element of competition of the nature we have described 
and we do not think that there will be any danger of communal 
claims being overlooked while there will be every likelihood that 
the best material available will be selected. 

\12. Turning next to the cjuestion of probation of munsifs, the* 
Royal Commission on Public Services recommend that all direct 
recruits on the judicial side should undergo a period of probation 
which they fix definitely at two years. They suggest that an 
addition should be made to the cadre by the creation of a definite- 
grade on lower rates of salary in order to enable the recruits to- 
obtain experience before they enter upon their actual duties. Such 
a period of probation is essential in provinces like Bihar and Orissa 
where candidates are recruited shortly after they take their law 
degree. An elaborate scheme of probation extending for a period 
of two years has there been provided for newly joined recruits. 
The object in view is that munsifs on probation should be given 
as much experience as possible of judicial (civil and criminal) and 
revenue work and also of the management and control of an office- 
and that they should also master the books which are set for 
examination and should study closely legal works, the codes and 
the authorized law reports j Tor this purpose six months in the 
aggregate are allotted for training in the offices of a niunsif and a 
subordinate judge and in case work in such courts; one month to 
training in general revenue work; two months to training in 
magisterial work ; three months to training under the district and 
sessions judge ; three months to training in the conduct of cases 
and six weeks to training in survey at the school of engineering- 
and seven and a half months to training' in survey and settlement 
under a settlement officer. The training in office work in the mun-> 
sif and subordinate judge’s office is devoted to the acquisition of 
practical experience of the administrative work of a civil judicial^ 
office, the probationer being required to obtain a thorough know- 
ledge of — 

(a) the registers maintained in the offices of the munsif and the- 

subordinate judge and in the nazarat, account, record 

room and copying department. 

(b) the classification and arrangement of papers in the records- 

of suits, 

(c) the preparation of monthly, quarterly and annual state- 

ments, 
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(d) the preparation of decrees, 

( e ) tlie system of distribution of processes in the nazarat, and, 

(/) tlie arrangement, examination, preservation, and destruction 
of records deposited in tlie district judge’s record room. 

13. The probationer is also required to make a careful studv 
of the High Court general rules and circular orders making a 
particular study of the account rules. By way of training" in 
judicial work the probationer is made to sit with a munsif or a 
subordinate judge as the case may be during the trial of cases; 
to record the depositions of the witnesses, prepare a synopsis of 
the pleadings, make a summary of the oral and documentary 
evidence, take notes of the arguments of the pleaders and write 
a decision discussing the law (including case law) applicable to 
the facts of the case. The records prepared by the probationer 
in at least 12 munsif s’ cases and four subordinate judges’ eases 
are submitted to the munsif or subordinate judge who after ex- 
amining them gives suitable directions and advice. The district 
judge also examines a few records so as to give instructions and 
to become acquainted with the merits of the officer. 

14. The training in the revenue work is given in the office 
of the collector who arranges for facilities being given to the 
probationer to acquire a general acquaintance with the rules, 
practice and procedure of the revenue department in (i) land 
registration and certificate procedure, (ii) partition, (Hi) cess and 
revaluation, (iv) land revenue sales and (v) treasury 
(judicial transactions only). The training in magisterial work is 
given under the directions of the district magistrate and during 
this period the probationer is required to read the High Court gene- 
ral rules and circular orders (criminal), important portions of the 
Penal Code and the Code of Criminal Procedure and take special 
notes of the procedure in respect of directing and sanctioning 
prosecution for offences under Chapters 12 and 18 of the Indian 
Penal Code. Court work on the lines of the training in the court 
of a munsif or a subordinate judge is also required from the 
probationer who, subject to the approval of the High Court, is 
vested with the powers of a magistrate of the third class. 

15. The training under the district and sessions judge con- 
sists of training in judicial work (civil and criminal) and in 
administrative work. The probationer is required to prepare a 
synopsis in a selected number of appeals not yet heard, tracing 
the case law and indicating the statutory provisions bearing upon 
the facts of the case and discussing briefly the evidence on the 
material points arising in an appeal with reference to its rele- 
vancy and cogency. The probationer also attends a few sessions 
trials selected by the sessions judge and watches the proceedings 
so as to acquire familiarity with the practice and procedure of 
sessions trials. The probationer during this period is expected 
to render himself thoroughly familiar with the practical work- 
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ing of the rules and procedure in the English and vernacular 
departments of the office of the district judge and when he has 
had some experience of the office he is deputed for educational 
purposes only to inspect the offices or specified departments thereof 
of subordinate courts. 

16. Then follows the three months training in the conduct of 
cases under the government pleader or public prosecutor, when 
the probationer is expected to prepare the case, attend the hearing 
in court and take notes of the trial. Lastly there is the train- 
ing in survey and settlement the primary aim of which is to 
secure for the probationer an insight into agrarian life and inter- 
ests and a close acquaintance with the preparation of a record 
of rights. The training includes instructions in theoretical and 
practical survey, especially chain survey, compass survey, levelling 
and the use of the theodolite. 

1 / . It is provided that the High Court will not recommend 
an officer for confirmation unless (i) the district judge under 
whom he has been trained certifies that he is fit to be so con- 
firmed having regard to his mastery of the law and practice of 
evidence and procedure and his industry and general efficiency, 
(ii) the district magistrate and collector and the settlement- 
officer and the officer in charge of the survey certify to his industry 
and efficiency in the work in which he has been trained by them. 

18. In Burma as we have seen, fifteen per cent, of the vacancies 
in the subordinate judicial service are filled by promotion of 
selected ministerial officers of the High Court and the district 
courts, the remaining appointments being filled by direct recruit- 
ment from among graduates and practising lawyers of the first or 
second grades of not less than five years standing. The vacancies 
for ministerial officers are filled by selection from among the clerks 
of not less than eight years service of the High Court and the dis- 
trict courts. Selected ministerial officers and practising lawyers 
do not undergo any special training as their experience as clerks 
or pleaders is supposed to take the place of training. But they 
are put on probation for two years and are appointed at once to the 
charge of a township court. They are also required to pass the 
High Court examination in law by the lower standard, and, if they 
do not pass this examination within two years, or if their work is 
otherwise unsatisfactory, their services are dispensed with before 
the end of the period of probation. Graduates appointed direct to 
the service are appointed on probation and are not usually con- 
firmed until the end of two years. They are ^ sent for training to 
the headquarters of a district under an experienced district judge 
and are appointed additional judges of the township courts and 
additional magistrates of the third class. They are given petty 
cases, both civil and criminal, to try themselves and they are also 
required to listen to cases in the township, sub divisional and 
district courts. This sort of training ordinarily lasts a year and 
then the officer obtains a township court of hi? own, but the 
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exigencies of service sometimes necessitates the shortening of the 
period of training. The officer is required to pass the High Court 
examination in law of the lower standard before he completes 
his second year of service. 

19. Obviously the elaborate scheme of training described above 
is neither necessary nor desirable in the case of munsifs selected 
of ter a period of three to five years 7 practice at the Bar. The 
judicial side of the training may well be dispensed with in their 
case. But we are emphatically of opinion that they should be 
given a course of training and practical experience of the adminis- 
trative work of a civil judicial office. The training should be on 
the lines of the training in office work given to the probationers 
during the first six months of their probation in Bihar and Orissa 
which has been described above. It seems to us that it is most 
undesirable that a young munsif should have to learn this branch 
of his work from his munsarim or reader from whose domina- 
tion he generally finds it difficult to shake himself free. We 
would therefore recommend that a training course for this class 
of officers should be held at headquarter stations for a period of, 
say, three months preferably during the vacation and instruc- 
tions should be given by a retired officer from the provincial civil 
service. Such instruction was actually given with good results by 
an officer in the Punjab provincial judicial service. 

20. Next we turn to subordinate judges or subordinate judges 
first class as they are called in Bombay. At present they are almost 
invariably recruited by selection from among the senior munsifs. 
A suggestion was made to ns that there should be also direct 
recruitment to a certain percentage of subordinate judgeships from 
the Bar. But we are not in favour of this suggestion. It will 
dishearten the munsifs who look forward to promotion to the grade 
of subordinate judges and have in many provinces to wait as long 
as twelve to fifteen years to attain that position. On the other 
hand there is no compensating advantage in direct recruitment 
from the Bar to subordinate judgeships. Selection must necessarily 
be made from among the most senior pleaders, but the most capable 
amongst them who command an extensive practice will decline 
the office and an inferior candidate will have to be accepted. 

21. It is only in the province of Bnrma, so far as we are aware, 
that direct recruitments are made on any large scale to subordi- 
nate vudgeships. The subordinate judges constitute the provincial 
judicial service of the Province and sixty per cent, of the appoint- 
ments are filled by direct recruitment from among university 
graduates with honours and practising pleaders of the first and 
second grades while the remaining forty per cent, of the vacancies 
are filled by promotion from township judges who form the sub- 
ordinate judicial service. Presumably, as the qualifications of 
township judges improve direct recruitment to the provincial judi- 
cial service in Burma will gradually cease. 

22. We have said that subordinate judgeships are selection 
posts filled by promotion from among munsifs who have crossed 
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The efficiency "bar. In this connection we should like to draw 
attention to the remarks of the Public Services Commission as to 
the maimer in which promotion to selection posts should be made. 
They say “ It should be provided that promotion into selection 
posts or into a different class* for example from munsifship into 
^subordinate judgeship* should be made on similar principles to 
| those on which selection is made for first appointment to the judi- 
cial branch, viz., by committees of selection. ” It was pointed 
out to us that at present in practically all the provinces promo- 
tion to subordinate judgeships from the most senior among the 
munsifs follows as a matter of routine. It was said that crossing 
the efficiency bar has become a mere formality* hardly one officer 
out of fifty being passed over. The result* it was alleged, was a 
steadily growing deterioration in the personnel of subordinate 
judges leading to disorganisation in the work of the subordinate 
■courts. We are not in a position to say what truth there is in 
This allegation. If there is any truth in it we would advocate 
that^a selection committee should be formed for promoting munsifs 
to be subordinate judges. The committee should examine, say, 
ten judgments in important cases written during the two previous 
years, ascertain the quantity of contested work in which judg- 
ments were written, apply the test of appeals and then decide 
whether a particular officer is fit for promotion to a subordinate 
judgeship. 

23. Subordinate judges promoted from the munsiffs grade require 
no special training whether in their administrative or their judi- 
cial duties. But when, as in Burma, a large percentage of them 
are recruited direct from university graduates or practising pleaders 
some form of training is necessary. Practising pleaders on 
appointment to a subordinate judgeship are placed at once in Burma 
in charge of a sub-divisional court and are not required to under- 
go any special training, but they are required to pass the law 
examination by the higher standard before confirmation. Gra- 
duates on appointment are placed on probation for two years- 
and during this period they have to pass the law examination by 
the higher standard. At first for six months they have to undergo 1 
exactly the same sort of training as do graduates appointed to- 
the subordinate service. At the end of six months they are placed 
in independent charge of a township court and then at the end 
of a year, if their work has been satisfactory in the township- 
court, they obtain a sub-divisional court. 

f 24. Assistant judges and joint judges constitute a grade of 
judicial officers peculiar to Bombay. They are posted to district 
courts where the work is heavy to render assistance to the district 
judge like additional judges in other provinces. The jurisdic- 
tion of the assistant judge is, however, more limited than that 
of the district judge, his original jurisdiction extending to suits 
or not more than Us. 10,000 in value. Within this limit he is 
vested with jurisdiction to try all suits and original proceedings 
which lie in the first instance in the district court. He is also 
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vested with civil appellate powers and is generally an assistant 
sessions judge. The joint judge has jurisdiction in both civil 
and criminal cases eo-extensive with that of the district and 
sessions judge, but can only try such cases as are transferred to 
him by the latter. Joint judges are always promoted from 
assistant judges. The usefulness of these appointments as a 
training ground for the office of district and sessions judge, 
whether for officers promoted from the provincial civil service 
or selected from the Indian Civil Service, will be referred to 
presently. We need only mention here that assistance to con- 
gested district courts is given in Bombay by assistant judges and 
joint judges at far less cost than by the additional district judges 
in other provinces. 

25. Assistant judges in Bombay are selected either from among 
subordinate judges first or second class or appointed direct from 
the Indian Civil Service and are promoted in the ordinary 
course to be joint judges. In making a selection from among sub- 
ordinate judges generally speaking, no preference is given to- 
seniority and merit is made the sole criterion. The ’ selection is 
usually made from among the senior second class subordinate- 
judges at a stage in their service when there are reasonable pros- 
pects of their appointment to district judgeships before retirement. 

26. Next we come to district judges and additional judges- 
of district courts. The present practice in all the provinces 
is that district judges are principally recruited from the Indian 
Civil Service, a very few appointments being filled by promotion 
from the provincial civil service and one or perhaps two being 
filled by direct recruitment from the Bar. In the province of 
Burma out of twenty-two posts of district and sessions judges six 
are held by officers promoted from the provincial service and three 
are held by barristers recruited direct from the practising Bar and 
the rest by members of the Indian Civil Service. 

2T. Officers promoted from the provincial service and barris- 
ters recruited direct receive no special training on appointment to 
district judgeships. In all provinces except Bombay, officers of 
the provincial service officiate off and on for several years as 
district and sessions judges before confirmation and the barris- 
ters are in the first place appointed on probation. In Bombay they 
are appointed in the first instance to be assistant judges and ses- 
sions judges and acquire experience in that capacity for several 
years before being placed in charge of a district. 

28. With regard to recruits from the Indian Civil Service 
it is only in the provinces of Burma, Bombay and the Central Pro- 
vinces that they receive at present a course of regular training in 
original civil work before they are appointed district judges. In 
Burma all members of the Indian Civil Service on arriving in the , 
country receive at 1-east, one year's training in their duties as reve- 
nue officers and in the trial of civil and criminal cases. In their 
first year of service they have to pass departmental examinations by 
the limber standard which examinations include a stiff examination 
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in criminal law and an easier examination in civil law. At the end 
of about five years of service every Indian Civilian is asked whether 
he would like to join the judicial side. If he expresses a desire to 
become a judicial officer he is released for judicial training at the 
beginning of his sixth year of service^ During his period of 
training he is sent to the headquarters of a district and is made 
an additional judge of the sub divisional and township courts. 
He is made to attend the hearing of cases in the district court and 
he tries cases from the subdivisional and township courts. At 
the end of the six months he is placed in independent charge 
of a subdivisional court where also he has to try criminal cases 
.as a special power magistrate. At the end of a year he is made an 
additional judge of a busy district court and little later on an 
additional sessions judge. {His period of training is ordinarily 
supposed to last eighteen months, when he is considered fit, if 
he proves suited to the judicial side, to take charge of a district 
and sessions court and he then gets a district when a vacancy 
occurs. The above is a normal training received by an Indian 
Civil Service officer. During the period of their training Indian 
Civil Service officers have to pass the High Court law examina- 
tion by the higher standard.^ We understand that of recent years 
some officers have got off with a much shorter period of training, 
but that has been due to the lack of recruiting during the war 
and the unusual number of vacancies which had to he filled up. 

29. In Bombay the training of civilian officers proceeds 
oil somewhat similar lines. After the fifth year of their service 
officers who elect for or are allotted to the judicial side of the 
service are released for training for judicial work.} They are 
appointed assistant judges and attached to district courts to be 
trained by selected district judges. Cases are transferred to them 
from the courts of first and second class subordinate judges and they 
are required to try a certain number of such cases. They are 
required to render themselves familiar during this period of train- 
ing with civil law, hut no course of reading is prescribed nor is 
any examination held to test their proficiency. Decently one officer 
has been deputed for training to the High Court and watches the 
proceedings on the Original as well as the Appellate Side making 
notes of evidence, and of the arguments and is required to write 
judgments which he submits to the Advocate General who gives 
him such instructions as he thinks fit. After undergoing training 
for a period which generally lasts for one year, the officer is posted as 
an assistant judge in a heavily worked court, invested with civil 
appellate powers and the powers of an assistant sessions judge, 
and renders assistance to the district judge much on the same 
lines as an additional district judge does in other provinces except 
that his original jurisdiction is limited to suits under Us. 10,000. 
In time he is posted as a joint judge with powers co-extensive with 
those of a district judge and after being employed on judicial 
duty of this character for a period ranging from three to five 
years, he is appointed a district and sessions judge, when a vacancy 
-occurs. 
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30. In all tie oilier provinces tie civilian officer undergoes no 
preliminary course of judicial training and from a joint magistrate 
or a sub-collector lie is at once posted as district and sessions 
judge. Tie defects of tiis system are obvious. JNTo amount of 
ability or industry can compensate for tie absence of training in 
civil law and procedure or qualify tie civilian officer at one step 
to ie tie principal court of original civil jurisdiction and tie 
principal court of first appeal in tie district. Tie serious draw- 
backs of tie situation tius created iave long agitated tie minds 
of tie Indian authorities and tie Government of India in a letter 
to tie Secretary of State, Ho. 16, dated Simla, tie 4ti July 1907, 
recorded tieir opinion of tie situation in tiese empiatie terms : — 

££ It would be difficult to exaggerate tie political dangers of 
tie present situation or tie importance of effecting a 
material improvement in tie capacity, training and 
status of tie Indian Civil Service judges. It is im- 
possible at any rate in tie advanced provinces to justify 
a system under which a gentleman, who has no 
knowledge of civil law and who has never been inside 
a civil court in iis life, can be and often is at one 
step promoted to be a judge of appeal in civil cases and 
to hear appeals from subordinate judges who are trained 
lawyers with years of legal experience. Incompetent 
men cannot retain tieir position in tie face of a well 
founded criticism which is becoming more and more 
searching as time goes on. On public grounds it is im- 
perative that- drastic steps should be taken to remove 
tiis blot on our administration . 99 

31. Tie position so graphically described in tiis despatch of 
tie Government of India, has led to a demand in some provinces 
for a complete exclusion from tie Indian Civil Service cadre of 
all tie superior judicial appointments and for recruitment to be 
made from tie Bar; in other provinces to a more moderate 
demand for a material curtailment of recruitment of judges from 
tie Indian Civil Service in tie immediate future and its gradual 
abandonment. Tie various phases of tiis controversy were re- 
flected in tie evidence given by witnesses of all classes before 
various Royal Commissions in India and found an echo in evi- 
dence given before us. Tiis, however, raises large questions 
which we do not consider to be fairly within the scope of our 
reference. 

We proceed on tie assumption that for many years to come 
tie larger percentage of district and sessions judgeships will iave 
to be recruited from tie Indian Civil Service cadre and we go 
on to consider what is tie best form of training that should be 
given to members of tie service in order to qualify them for tiese 
posts. 

32. Tiis question has engaged tie attention of tie Government 
of India and the Secretary of State for several years past. In iis 
Despatch Ho. 151 (Public), dated tie 28th October 1910, Lord 
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Morley indicated tliat the system of training* of those civilians wlio 
.elect for or are allotted to the judicial branch of the service should 
secure : — 

(1) that judicial officers should enter upon their duties with 

an adequate equipment of legal knowledge, 

(2) that they should be enabled to acquire judicial experience 

at an early stage of their career, and 

(3) that facilities should be given them for extending their 

knowledge of law by special study at a later stage. 

33. The first of these objects, it was proposed, to attain by 
extending the period of training in England for probationers of 
the Indian Civil Service and by elaborating the course of instruc- 
tion in law during that period. With this object in view, the 
Public Services Commission strongly recommended that the period 
of training of probationers in the Indian Civil Service should be 
extended to a period of three years, so as to secure a satisfactory 
preliminary training for the professional work of an Indian Civil 
Servant in India, whether serving on the executive or on the judi- 
cial side. The necessity for an adequate legal equipment for 
officers in either branch of the service was emphasized by the 
Government of India in Paragraph 4 of their Despatch No. 16, 
dated the 4th July 1907 in the following words: — 

u We would preface our remarks by pointing out that in every 
branch of the duties on which an Indian civilian is 
employed a knowledge of law is necessary. Law is 
the basis of our whole system of administration. Not 
only as a magistrate or as a judge, but also as a revenue 
officer, the civilian deals with a system of codified law; 
he must be acquainted with the procedure of civil justice 
and must be prepared to meet the questions raised by 
skilled legal practitioners. As an executive officer, he 
must be able to apply enactments to facts, must 
be expert in the law of contracts, must be competent 
to conduct executive investigations in accordance with 
legal methods, and not infrequently he requires suffi- 
cient legal skill to draft rules that will have the force 
of law. Not only his conclusions, but the methods and 
procedure by which he arrives at them are open to the 
light of criticism and must be legally valid. Most 
important of all, he must know the legal limitations 
of the extensive powers that are entrusted to him. 
Erom the very commencement of his career in India, 
the young civilian is in part a lawyer and in a part a 
judge. If, however, we contrast the circumstances of 
the present day with those of a generation back, the 
considerations at once suggest themselves that the 
law which the modern civilian is called upon to admi- 
nister is far more complicated, while the legal profession 
has vastly increased in numbers and has attained a far 
higher standard of training. At the same time the 
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knowledge of law possessed by the natives of India 
generally, and their disposition to appeal to the courts 
wherever possible, has gone through a remarkable deve- 
lopment. The question therefore naturally presents 
itself : What legal training has the civilian of the 
present day for the important dnties which devolve upon 
him? The answer, we fear, is somewhat as follows: — 
He has read in England the Indian Penal Code, the 
Code of Criminal Procedure and the Evidence Act. 
That may be the sum total of his legal knowledge. He 
need have learnt nothing of the underlying principles 
of law. He has not even seen the inside of a court. 
When he arrives in India he is subjected to a desultory 
-and unscientific form of training which consists of 
learning by heart more Codes and of doing a little prac- 
tical work. He then takes his seat on the bench where 
he has to cope with lawyers highly trained in law and 
endowed by nature with subtlety and ingenuity to an 
uncommon degree. The natural result follows. Some 
time or other he has to deal with a case presenting more 
than usual difficulty in which a subtle lawyer is engaged. 
Being conscious of his ignorance he becomes flurried 
and makes errors of all kinds. Then be is pilloried in 
the press which in this country is controlled by the 
legal profession to an extent scarcely paralled else- 
where and thus English justice is brought into contempt. 

We do not think that this picture is over-drawn 

It is unnecessary for us to elaborate the subject further. 
We have said enough to demonstrate the truth of our 
contention that there is urgent necessity for improvement 
and that unless some remedy can be found the influence 
and reputation of the services and of the Government 
itself are bound to suffer. 5 9 

34. The proposal of the Public Services Commission to remedy 
the evils so graphically described is that during the extended 
period of probation, which they recommend, law should be made 
the principal field of study throughout the whole period, and that 
it should approximate, as closely as circumstances will permit, 
to the Honours School curriculum in this subject. They add that 
a detailed knowledge of the Indian Codes can be acquired by 
officers in the course of their daily work. What they should take 
with them from their university is a firm grasp of thah^aLprin- 
c xples on which Codes are based and a knowledge of comparative 
law which will stand them in good stead in dealing with further 
problems as they arise. They further recommend that proba- 
tioners should be made to attend the law courts during their pro- 
bation and to report cases, civil and criminal. They also suggest 
that it would be a good thing if probationers were called to the 
Bar during their course. They point out that this would present 
no difficulties to a young man who is actually studying law at his 
university up to the Honours standard and that the gain in after 

I 
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life would be great. These proposals are under the consideration 
of the Secretary of State and awaiting his orders. All that we 
need say is that the evidence recorded before us points to the 
necessity of a more intensive legal training during the probation- 
ary period than is at present in force, more especially for Civilians 
who eventually adopt a judicial career. 

35. The second object of the training indicated by Lord Morley 
is that Civilians who elect for or are allotted to the judicial branch 
of the service should be enabled to acquire judicial experience at 
an early stage of their career. With this object in view the Gov- 
ernment of India in their letter No. 548, dated Calcutta, the 30th 
March 1911, addressed to all Provincial Governments, with the 
concurrence of the Secretary of State suggested the following 
scheme which the}?' said was in its main outlines in force in the 
Bombay Presidency, viz. : — 

\I) that Civilians shall be trained for the higher posts in the 
judicial line by being employed on subordinate judicial 
duty ( i.e on judicial duty in posts below that 
of a district and sessions judge) in the earlier years of 
their service before their first furlough falls due; 

(2) that all superior judicial posts shall ordinarily be reserved 

for officers who have undergone this course, as soon as 
such officers become available, provided that they have 
shown themselves to be qualified for the judiciariine ; 

(Note. — This does not refer to appointments from the provincial services or direct 
from the Bar.) 

(3) that officers who have been through this course and have 

shown themselves qualified for judicial employment 
shall be given facilities for studying law in England by 
the grant, on fairly liberal terms, of study leave to be 
combined ordinarily with furlough — the study leave 
being granted usually so as to end when the officers are 
ripe for appointment as officiating district and sessions 
judge; 

(4) that in order that Government may be able to select officers 

for the judicial line, a somewhat larger number of 
officers than are actually required for service later as 
district and sessions judges shall be put through this 
course of subordinate judicial duty, 

36. After a prolonged correspondence with the Secretary of 
State and with the Local Governments, the Government of India 
in their letter to all Provincial Governments, No. 2628-C., dated 
Delhi, the 3rd April 1914, communicated their decision arrived at 
with the approval of the Secretary of State to introduce a tentative 
scheme, pending the report of Public Services Commission, where- 
by they directed that steps should be taken in every province 
lo employ continuously on civil judicial work for about eighteen 
mouths, as many selected members of the Indian Civil Service of 
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not less than five years’ service as may be required and as can con- 
veniently be spared. They observed that the main object to be 
borne in mind is to be enable a civilian at the most impressionable 
period of his service to acquire a greater practical knowledge of 
civil law than is possible under existing conditions. Unfortunately' 
this scheme has not been given effect to systematically ip any of 
the Provinces except Bombay and Burma/’ In the other provinces 
a few spasmodic attempts werejnade to put it in practice and then " 
given up. A few civilians were trained as munsifs and subordi- 
nate judges in Madras. Special posts for training junior civilians 
were created or set apart in the United Provinces. The war in- 
tervened and recruiting for the judicial line temporarily ceased. 
The scheme formulated with so much care by the Government of 
India remained a dead-letter. 

37. The Public Services Commission in accepting the scheme 
as a satisfactory solution of the problem, recommended that the 
decision whether a civilian officer should be allotted to the judi- 
cial side should be arrived at as soon as possible after the com- 
pletion of the fourth and at latest before the completion of the 
sixth year of service. We are of the same opinion. 

38. It is unnecessary for us to elaborate the details of the 
preliminary training in original civil work which, as we have 
seen, has now been finally settled by the Government of India 
with the approval of the Secretary of State indispensable for 
a civilian officer before he is appointed to a district judgeship. 
Each province will be in the best position to arrange the necessary 
details to suit local conditions. But we would emphasise the^ 
importance of placing the young civilian in entire charge of a | 
munsif’s or a subordinate judge’s court during a certain period) 
of the training so that he may render himself familiar not only 
with case work but also with execution work and the administrative^ 
duties of the court. He will thus be in a position to supervise 
and control effectively the work of subordinate courts in all i 
branches when he is appointed to he a district judge. 

39. Turning lastly to the third object set forth in Lord Morley’s 
despatch, viz., that facilities shall be given to junior civilians foi 
extending their knowledge of law by special study at a later, stage, 
the Government of India have framed rules for giving assistance 
to officers on leave in the United Kingdom who wish to prosecute 
their legal studies at the Inns of Conrt or at the King’s Inns, 
Dublin. Tbe concessions are: — 

(1) advance of all fees payable for admission, 

(2) a bonus of £25 for each 1st class in any of the four exami- 

nations comprising Part I and £50 for a 1st class, in 
the final examination or Part II of the examination 
prescribed by the Council of Legal Education, 

(3) a further bonus of £75 in part refund of any fee actually 

paid to a practising barrister in England for reading in 
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chambers, the period of reading to be not less than one' 
year inclusive of long vacation. 

We understand that a certain number of civilians have already 
availed themselves of these concessions in certain provinces and 
have returned to India after being called to the Bar and com- 
pleting their course of reading in a barrister’s chambers. 
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CHAPTER 12. 

Commercial Litigation. 

1. JTo attempt need be made to define exactly a “* commercial 
cause. 55 When the “ Commercial Court 55 was established In 
England in 1895, commercial causes were explained to include 
u causes arising out of the ordinary transactions of merchants and 
traders; amongst others those relating to the construction of 
mercantile documents, export or import of merchandise, affreight- 
ment, insurance, hanking and mercantile usage/ 5 

2. The most important commercial litigation in India is con- 
fined to the principal seaport towns. In Calcutta, Bombay, Madras 
and Rangoon such suits, if of considerable value, are decided on 
the Original Side of the High Courts. In Karachi they come before 
the Judicial Commissioner’s Court in its district court jurisdiction. 
Cases of lesser value are decided by the city civil court in Madras 
and small cause courts in the presidency towns, Rangoon and 
Karachi. The conditions in the High Courts are dealt with in 
another chapter of this report. 

In the city civil court of Madras and the presidency small 
cause courts the judges have special opportunities of knowing 
commercial law and of obtaining experience in its administration; 
they have the assistance of a Bar which enjoys similar advantages. 

An appreciable and increasing number of commercial suits,, 
however, are filed in other places. At present no special machinery 
is provided for their trial. They fall to he decided by district 
judges, subordinate judges and munsifs according to the valuation. 
Such places are Delhi, Amritsar, Cawnpore, and Ahmedabad. 
There are other places where such suits though not numerous are 
increasing in number. The officers in charge of these courts have 
usually, when they are first entrusted with the decision of com- 
mercial cases, no special knowledge on the subject. When tran- 
sactions have been conducted according to the practice of European 
business firms, the presiding officer is frequently handicapped by 
unfamiliarity with English commercial law, English business 
methods, and even English business phraseology. His want of 
equipment is an obstacle to speedy and efficient disposal. In addi- 
tion there is often a scarcity of legal practitioners in these places, 
who know very much about the subject. As the result of experi- 
ence, conditions have recently grown slightly better than they were. 
But when presiding officers have learnt something of this class of 
work they have in ordinary course to be transferred and the new 
officers posted in their place have to start again from the beginning. 
The new-comers now may’ have the advantage of assistance from 
a more experienced Bar. Even where special efforts have been 
made to meet the situation, it cannot be said that conditions are 
as yet reasonably favourable to the despatch of commercial suits 
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on business-like principles. Commercial suits “ drag their slow 
length along ” as slowly as or even more slowly than other suits. 

3. The following case illustrates, the manner in which com- 
mercial litigation is apt to be disposed of in such places as we 
have described. The plaintiffs were a Manchester firm who dealt in 
piece-goods. They had shipped goods to India in accordance with 
an order from the defendant and issued in addition a draft upon 
him payable in October 1920. The defendant accepted the draft 
on presentation, but did not meet it on due date. The plaintiffs 
issued two notices to the defendant. The suit was instituted on 
the 4th March 1922. On the 23rd March the defendant filed his 
written statement to the effect that he was acting not as a princi- 
pal, but as a commission agent. He stated that he had accepted 
the draft without consideration to oblige the plaintiffs. He put 
the plaintiffs to proof over the whole matter. It was not until 
the 23rd May 1922 that the evidence was led. The plaintiffs owing 
to ignorance as to the questions that were likely to arise in the 
litigation had omitted to bring from England copies of corre- 
spondence and did not apply for the defendant to produce the 
originals until the 8th June 1922. Further, they were not ready 
with their evidence at the right time. The result was that a com- 
mission had to be issued to England and copies of the letters required 
had to be obtained from England after proof. The commission was 
not received ba6k till the 5th October 1922 and the plaintiffs 4 5 
representative had to return to England during the hearing of the 
suit before his evidence was recorded. His evidence was not 
recorded until the 15th December 1922. The plaintiffs 5 case was 
then closed nine months after the suit had been instituted. On the 
15th December it was the duty of the defendant to open his case. 
He had no evidence ready and he was granted an adjournment till 
the 30th January 1923 to produce his evidence. He had no wit- 
nesses ready on that date and was given another adjournment for 
the purpose till the 21st Eebruary 1923. On that date some of his 
witnesses were present and the others sent a communication that 
they would not attend the court because the grandson of a friend 
of theirs had died. This was apparently considered as sufficient 
reason for their non-attendance. Two of the defendant’s witnesses 
were heard on that date and the 12th March 1923 was fixed for the 
hearing of the remainder. On that date four more witnesses were 
heard and the 22nd March was fixed for hearing further evidence. 
The case went no further as after the 22nd March 1923 it was 
settled out of court. 

4. From the year 1920 until at least some time in 1922, if not 
later, an enormous and rapid increase in commercial causes pro- 
duced an intolerable state of congestion in certain High Courts, 
e.g Bombay and in certain other courts, e.y., in Delhi. For the 

moment we are concerned only with commercial litigation outside 
the great seaport towns The consequences of the breakdown of 
our judicial system which resulted from its inability to cope with 
this sudden mass of commercial work have been so serious both to 
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English, exporters and to the credit of India as to compel attention 
to the urgent need for some reform. 

It will not be expected of this Committee that it should under- 
take to make for itself a reliable and accurate description of the 
trade conditions which produced the breakdown. It is of some' 
importance for our present purpose, however, that the highly 
exceptional character of these conditions should he appreciated". 
We cannot accordingly do better than quote some passages from the 
report dated July 1921 of His Majesty’s Senior Trade Commissioner 
in India and Ceylon. 

5. <c The year 1919-20 was a year of phenomenal trade activity, 
both in the United Kingdom and in India. I use the adjective 
advisedly as the trade boom of that year was entirety abnormal, 
was based on unsound foundations and gave rise to a fictitious 
prosperity, the false nature of which subsequent events have only 
too amply proved. In the United Kingdom, manufacturers were 
inundated with the accumulated orders of nearly five years of war 
from all parts of the world and were obliged, in many cases, to 
decline lucrative business owing to their output being booked for 
months and even years ahead. The cost of living rose steadily 
resulting in further labour demands and there appeared to he no 
limit to the upward trend of prices for all classes of goods. In 
India, the monsoon of 1919 had been a good one, trade was brisk 
and both exports and imports attained record figures, the value of 
the former exceeding that of the latter by no less than 56 per cent. 
This enormous balance of trade in India’s favour synchronising 
with a rise in the price of silver during the year from 4S| pence 
per ounce to 89J pence per ounce forced up the exchange value of 
the rupee well above two shillings. 

“ The end of the war found India with depleted stocks 
of foreign merchandise and with five years’ arrears of purchases to 
make good. Moreover, she had accumulated very considerable 
buying power, as tbe country emerged from the war in a generally 
prosperous condition. The rise in exchange considerably enhanced 
this purchasing power. The natural result was that orders on a 
prodigious scale were placed in the United Kingdom, United States, 
Japan and other countries. The bulk of these purchases were made 
at the highest levels of prices. 

“ In February 1920, the Indian Currency Committee Report 
was published and tbe trading community learnt that it was recom- 
mended that the rupee should have a fixed exchange value of one 
rupee = 11*30016 grains of fine gold, that is, one-tenth of the gold 
contents of the sovereign. 

“ * * * * * * * * The report of the 

Currency Committee and the subsequent sales of Reverse Councils 
created an impression in the minds of many people that they might 
look forward to a period of high rates for some time ahead* 
Further purchases of goods were made in overseas markets and the 
bulk of these orders were for delivery during the year 1920-21- 
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6. “ The past year opened, therefore, at a time of fever- 
ish activity and apparent general prosperity, but the boom proved 
to be a very short-lived one. In the United Kingdom, manufac- 
turers found in the early summer of 1920 that not only were there 
no further indents forthcoming at the price levels they were forced 
to quote, but the impoverished state of the world began to be appa- 
rent and appeals for cancellation of existing contracts came in 
from all the great consuming markets. This state of affairs became 
steadily worse and resulted by the end of the year in the wholesale 
curtailment of industry and unemployment on an unprecedented 
scale, 

ic India, being dependent on Europe and the United States for 
the sale of her produce, was soon affected by the changed conditions. 
The internal disorganization and financial chaos in and the adverse 
exchange rates ruling with Central Europe brought about a com- 
plete cessation in demand for Indian exports such as jute, cotton, 
hides and oilseeds, which are the backbone of the export trade. The 
process of deflation of prices in the United States and the United 
Kingdom not only checked fresh purchases, but entailed very heavy 
losses on stocks of tea and other commodities. Russia remained 
isolated from the rest of the world. The severe industrial crisis 
in Japan resulted in a marked falling off in her consumption of 
Indian cotton. The monsoon of 1920 was a poor one and the average 
rainfall over the plains of India as a whole was 12 per cent, below 
normal. The country was also suffering from many internal diffi- 
culties due to the results of war such, for instance, as the serious 
shortage of rolling stock on the railways, which hampered 
the movement of crops for export. All these causes contributed by 
the end of 1920 to bring about one of the most acute periods of 
economic depression which had been experienced in India for 
decades. 

“ In the meantime, the enormous volume of high-priced goods 
ordered at various times since the Armistice arrived at Indian 
ports in unprecedented quantities, the gross total value of 
the imports during the year being actually double the average of 
the fiye preceding years. This flood of imports coinciding with a 
slump in the export trade resulted in an excess of imports of mer- 
chandise of 79 crores and a net balance of trade against India of 
49 crores. 'The price of silver in London fell from 72 d. to 30<i. pei 
ounce during the year, and the effect of these two factors was a 
collapse in exchange for rupees from 25. 4 d. (Telegraphic Transfers) 
on April 1st, 1920, to 1.?. 2f d. (Telegraphic Transfers)’' on March 
7th, 1921. 

£< Importers were consequently faced in most cases with extra- 
ordinarily heavy stocks of piece-goods, metals, hardware and general 
imports purchased at the top of the home market at a time when 
exchange was in the region of 25. or over, and these goods arrived 
to a stagnant market with exchange standing at about Is. 3 d. or 
is: 4 d. In most cases importers and dealers were either not able 
to, or were unwilling to fix exchange at the time of placing the 
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order, with the result that they had to meet losses varying from 
50 to 70 per cent, on the cost price of the goods. Moreover, 
inasmuch as prices in the producing centres had fallen considerably, 
there was the additional menace of their being undersold by more 
recent purchases. 

7. “ Seeing that they were obliged to face losses which, in many 
cases, they were utterly unable to meet, the Indian importers in 
Bombay, Delhi and elsewhere sought for a means of escape. The 
first move was taken by the Hative Piece-goods Association of 
Bombay, which body — in December, 1920 — passed a resolution 
pledging its members to refrain from settling any contracts at a 
lower rate than two shillings to the rupee ; on the grounds that they 
had been misled by the Government statement to the effect that the 
Currency Committee’s recommendations advocating the linking of 
the rupee to gold at the ratio of Ee. 1 = 1/10 of the gold content of 
the sovereign would be adopted. This was followed by the passing 
of similar resolutions in Delhi, Amritsar and other markets. Most 
Indian importers in these centres declined to accept their drafts, 
failed to meet them at due date and refused to take delivery of the 
goods unless at an exchange rate of 2 sh . The result has been a com- 
plete deadlock and utter stagnation in the market, which has 
lasted for very many months, but which is showing signs 
of gradually clearing. The burden of the strain has been borne 
by tbe banks, who have been saddled with a steadily increasing 
volume of overdue hills, almost all of which have been discounted 
on the other side. It is estimated that the value of the repudiated 
and overdue drafts in all India and Ceylon some months ago reached 
the stupendous total of £30,000,000. The banks have adopted 
throughout a most helpful and broadminded attitude. They realised 
that to enforce their just claims by actions in the courts would 
merely have precipitated a severe crisis which would have delayed 
recovery indefinitely. Accordingly, they have contented them- 
selves with pressing their clients as far as was reasonably possible 
and holding the bills until such time as the market improved. 
There has been, to all intents and purposes, a moratorium, and 
importers in many cases have not yet been forced to meet their 
losses. In the meantime, in many instances, settlement has been 
effected by compromise and the granting of compassionate allow- 
ances by home shippers and the importing firms in India. There 
still remain (July, 1921) an enormous number of repudiated 
and overdue bills in the hands of the Banks. Of these, probably 
over 50 per cent, represent piece-goods shipments, and in view of 
the shortage of imported piece-goods throughout India, it is hoped 
that — given a good monsoon — the greater portion will he cleared 
before the end of the year. 

The future almost entirely depends on a good monsoon, which 
would bring prosperity to tbe cultivator, would reduce food prices 
and would stimulate demand. The prospects so far are promising,- 
and it is hoped that there will he a great clearance of imported 
goods this autumn. The losses to he liquidated,^ however, are so 
heavy that it is only to be expected that there will be a fesidutm' 
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of dealers utterly unable or unwilling to meet fcheir commitments. 

It is possible therefore that we may see a number of failures towards 
tlie close of the year. On the whole, however, there is ground for 
hope that the situation will be cleared up without any undue 
shock to credit conditions. 

8. Cf As a result of the increasing general prosperity of India 
and the spread of education and knowledge among 'the Indian 
mercantile community, a distinct tendency towards direct trade 
between Indian importers and overseas suppliers has been one of the 
features of the past few years. This movement has been particularly 
noticeable in Bombay, and also in the inland distributing centres 
such as Delhi, Amritsar and Cawnpore. There is no doubt what- 
ever that it has contributed materially to the extension of British 
trade in India, and it would appear to be a tendency which is likely 
to grow. London, Manchester and other home export houses have 
in the past been prepared to ship to approved Indian indentors, 
usually on D/P (documents against payments) terms, the branches 
of the exchange banks in India maintaining the drawer’s lien on 
the goods until the drafts were met. In certain cases the goods 
were shipped, documents against acceptance. The banks have 
greatly facilitated the trade in up-country centres such as Delhi 
and Amritsar by clearing the goods through to destination and by 
storing them until the drafts were honoured. 

cc It is a most noteworthy fact that the difficulties in the recent 
crisis have been greatest in those centres such as Delhi and Bombay 
where the most liberal financial and trading facilities have been 
granted by British exporters to Indian importers and bazar dealers. 
Liabilities have been repudiated and drafts dishonoured on a scale 
hitherto unknown. It is only natural that home firms, who have 
hitherto been willing to accept indents direct from bazar importers 
and to draw on them in the usual manner, should be doubtful 
whether the trade is worth carrying on if the Indian importer has 
no hesitation in refusing to meet his bills when the market goes 
against him and he is faced with a heavy loss.” 

9. In the face of this description of the conditions, indignation 
and astonishment at the failure to provide prompt justice (‘an 
perhaps be overdone. Legal machinery cannot rapidly be dupli- 
cated. The local pleader and the mofussil judge cannot suddenly 
become commercial lawyers. Rules specially adapted to com- 
mercial litigation cannot be dealt out rapidly upon an emergency. 
1ST o trade was more seriously affected than the piece-goods trade 
and in such places as Delhi and Amritsar fhe trade in piece-goods 
is an enormous proportion of the total import trade. When it 
becomes usual for contracts to be broken the law' must carry on, 
but to make it a success is no easy matter. Still it cannot be said 
that the seriousness of the position was at all promptly realised 
or that additional judges were provided as early as they might have 
been. Nor in our opinion is a bank or shipper holding an accepted 
bill without a grievance if he finds himself obliged to sue in a 
rourt which is without any power of giving summary judgment or 
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of requiring in a proper ease tlie immediate deposit of the amount 
of tlie bill. ^ Here again any action taken was taken late. Order 
37 was applied to the courts of the district and subordinate judges 
in Delhi as from July 1923. 

10. These criticisms however do not touch upon the main cause 
of scandal. Tl hat most astonished English merchants was the 
facility wuth which a defendant was able to protract proceedings 
by making difficulties over service, by setting up defences with- 
out merits, by disputing everything however obvious or irrele- 
vant, by failing to produce documents which he must necessarily 
have had, by making vague charges of fraud and otherwise put- 
ting the plaintiff to futile expense and entangling the proceed- 
ings. Serious complaint has been made before us — in particular 
as to Delhi. It is asserted that at every stage in these courts 
there was unnecessary delay, and that service of processes could 
not he effected even upon persons who conducted business in pre- 
mises as well-known as the court-house itself. It is asserted that 
every description of frivolous and futile plea was raised to delay 
decisions, that the production of unnecessary evidence was insist- 
ed on, and that the cases dragged on and on, until in many 
instances the plaintiffs withdrew their claims because their 
patience was exhausted. Complaints were made of the unfanii- 
liarity shown by the presiding officers as to business terms and 
principles, and of their inability to exercise in a business-like 
manner their power to order the sale of the rejected goods. 

11. Here we may quote from the Senior Trade Commissioner's 
Report for 1921-22. 

“ Congestion in the Indian Courts . — It may be wondered how 
it is that in a market such as British India, which is supposed to 
enjoy the benefits of British Justice, losses can be incurred on 
such a scale without legal satisfaction being obtained through 
the courts. The reason is that many commercial courts, notably 
those in up-country markets such as Delhi and Amritsar, are so con- 
gested that delays of many months — indeed years — occur from the 
time a suit is filed to the date on which judgment is given and 
these delays are even greater in the case of appeal to a High 
Court. It is common knowledge among Indian merchants that, 
in case they default, their creditors are deterred from filing suits 
against them owing to the length of time required to obtain a 
judgment. Even when a judgment is obtained, it is frequently 
found that the debtor has made over his property to his wife or 
else he absconds and further interminable delays are experienced 
in tracing him. In any event, very little satisfaction is obtained. 
During the past two years, dealers have been defiant and have 
challenged their creditors to sue them, knowing full well that tlie 
latter would not he able to obtain satisfaction within a reasonable 
time. As a result of representations, additions have been made 
to the staff of subordinate judges in Delhi, and it is hrped that 
some relief to litigants has been afforded. It is pointed out that 
the delay in the disposal of commercial cases is due, not so much 
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to the procedure of the courts, as to deliberate obstruction by 
litigants, and as Indian courts (outside the Presidency towns) 
have themselves to dispose of all the preliminaries to a suit, this 
obstruction is difficult to circumvent. All the same it is to be 
hoped that Local Governments may see their way to consider the 
possibility of expediting civil cases.” 

12. We have examined these complaints at length, and, where 
it has been possible, have obtained records of the suits to which 
reference is made. It is perhaps of small consolation to know' 
that many of these complaints might have been voiced by liti- 
gants in any contested suit in Delhi or elsewhere. The repre- 
sentatives of the British firms had had no previous experience of 
courts in India and would certainly have been as dissatisfied, if 
the suits had not been of a commercial nature. It is not in the 
least just to throw the blame upon the judges. As a matter of fact, 
the courts in which most difficulty occurred were presided over 
by particularly capable officers. It is quite unreasonable to expect 
them to have responded to the emergency. Dishonest pleas 
cannot be summarily overruled : they have to be tried. Mistakes 
in handling were certainly made and made too often. But a 
very large number of suits w r as instituted which, added to the 
other work, overburdened the courts. The suits were of a descrip- 
tion, familiarity with which could not reasonably have been ex- 
pected either of the presiding officers or the local Bar and in face 
>f a multiplicity of confused and dishonest pleas the merit of the 
simplest cases became obscure. Order 37 of the Code which pro- 
vides for summary judgment in cases upon bills of exchange did 
not then apply to any mofussil courts except in the Madras Presi- 
dency, even if the six months , limitation would have allowed of its 
application to these cases. Discovery, moreover, is the weakest spot 
in almost every up-country court. 

13. Further, certain English representatives who had come 
to India to look after the cases had themselves no great know- 
ledge of what was requisite. They had come to India unpre- 
pared with the necessary materials, and were not able personally 
to' instruct their counsel to advantage. They cannot be blamed 
altogether for this, for they expected that all that was necessary 
was to place their cases before persons, who would be as qualified 
to handle them as a solicitor engaged in commercial business. 
Further, they had not anticipated that the defendant would put 
them to the proof of certain matters, which it may safely be 
asserted, would have been admitted as a matter of course in 
England. Had they known these facts before they left England, 
they would have furnished themselves with copies of correspon- 
dence and with other documentary evidence and would have been 
prepared to meet, the situation. As it was, they found too late 
that it was necessary to get further proof from England. The 
defendants for the most part played for delay and were not scru- 
pulous as to their methods. In the terrible condition of the 
naarket many of them were fighting with their backs to the wall. 
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Some wlio liad bought exchange in advance on account of their 
purchases had in the meanwhile gambled in exchange and were 
no longer covered. “ It must be admitted that in the boom of 
1919 and 1920 credit facilities had been given in many cases to 
Indian firms who were not of sufficient standing to warrant them ” 
(Report of EL M. Senior Trade Commissioner for 1920-21, page 5). 

14. That most English firms — at least after they had time 
to appreciate the nature and extent of the crisis — were ready to 
hear a substantial portion of the loss in order to obtain a settle- 
ment seems clear enough. The great majority of claims were in 
fact liquidated in this way. Indeed we were informed that con- 
signees in Calcutta, particularly Marwari consignees, were 
reasonable and did their best to meet their obligations. Repre- 
sentatives of the exporting firms have informed us that they did 
not desire to have recourse to the courts against persons who were 
incapable of paying and that they were at all times willing to 
settle at a heavy sacrifice. From this we infer that many of the 
defences and objections put forward to obstruct the course of suits 
were put forward by defendants who could pay hut who utilised 
delay as a method of bargaining and to extort unreasonable con- 
cessions. This presumably accounts also in part for some at least 
of the quasi-political excuses. We cannot therefore wonder . if 
a strong feeling of indignation at the methods of the Indian 
Courts forms one element in the damage done to Indian credit 
by the experiences of 1920-21. There are still people in India 
who do not understand why commercial suits should have^ any 
special expedition ; it may be hoped that much further experience 
will not be necessary in order to convince them. We have reason 
to believe that the dilatoriness of courts is still employed by pur- 
chasers in a falling market to extort concessions to which they 
have no claim, moral or legal. 

15. Where there is a prospect of courts having by deal con- 
stantly with suits of a commercial nature, some provision should 
be made in advance to ensure that a sufficient number of officers 
have the necessary training to enable them to undertake the 
duties of a commercial judge. Apart from such exceptional con- 
ditions as obtained recently in Delhi and other places it is a safe 
forecast that commercial litigation will tend to increase in many 
of the vsmaller towns in India, notably in the Punjab, Bombay, 
United Provinces and Burma. The oscillations of trade must he 
provided for. With an increased development we must expect an 
increase in commercial litigation. Company matters, partnership 
matters, as well as suits connected with the export and import trade 
will provide more work for courts as time^goes on. What happened 
in Delhi may happen again. In our opinion each administration 
should consider carefully as to the places at which it would 
be advantageous to provide for courts having a special compe- 
tence in and familiarity with commercial work. It does not seem 
to be open to doubt that they will be required m Delhi, 
Amritsar, Cawnpore and Ahmedabad and that they will short y 
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be required in otter places. Arrangements should be made with- 
out delay for giving to a reasonable number of officers in the 
subordinate judiciary a training to fit them to handle commercial 
work. It is unreasonable to expect an officer whose legal train- 
ing has been directed in a large measure to enable him to cope 
with land disputes in the mofussil to decide commercial suits with 
satisfaction to the business community, unless he is given the 
means of obtaining an insight into the way in which commercial 
litigation can be and should be carried on. It has been suggested 
that the experiment of sending a few selected district or subordi- 
nate judges to England should be commended to the notice of 
the Local Governments as a means of enabling these officers to- 
receive some training in commercial law and practice. This cer- 
tainly would he admirable but it would probably be regarded 
as unduly expensive. We think that much might be done if 
arrangements could be made to send certain selected officers to 
become familiar with commercial business in tbe courts of the 
Presidency towns. It might well he possible to arrange with 
firms of commercial solicitors to permit such officers to he attached 
to their firms to learn at first hand how a commercial suit ought 
to be prepared and presented, the orders that are usual as regards 
interlocutory matters, the way in which such cases are presented 
to the court bv an experienced Bar and decided by High 
Court Judges. This method, if practicable, would certainly be 
better than a system by which such officers were merely attached 
to a court. If, however, the administrations concerned can her 
induced to see that commercial work requires different methods 
from those suitable to a mofussil land suit and that it is neces- 
sary in the interests of the trade of the country to improve the 
manner in which commercial disputes are heard, these adminis- 
trations will not, we think, find mnch difficulty in settling the 
delays of a scheme from which some improvement might be 
hoped. 

16. It seems to us that so long as plaintiffs in important com- 
mercial suits are required to resort to courts at centres like 
Gawnpore or Ahmedabad, it is entirely unreasonable to withhold 
from the subordinate or district judges who have to try such suits, 
the power of giving summary judgments in proper cases and of 
making such orders as to security for the plaintiff’s claim as alone 
can prevent unreasonable obstruction by defendants who have no 
real defence. We think that the High Courts outside Madras have 
been apt to be somewhat timorous in this matter. This is not un- 
natural, considering that Order 37 has hitherto been regarded as- 
providing a highly special and drastic procedure. To the English 
lawyer familiar with Order 14 of the Rules of the Supreme Court, 
the provisions for summary judgment are not anywhere suspected 
as tending to hardship upon defendants. The proper method of 
workmsr such provisions is not difficult to learn. At least since 
the Bills of Exchange Aet of 1855 they have been in steady appli- 
cation in the County Courts as regards hills of exchange, and im 
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the High Court a.- 1 regards liquidated claims. Mofussil courts 
which require to be made commercial courts in the sense above 
explained should as a rule be armed not only with the power to 
give summary judgment upon bills of exchange but with like 
powers in all or most of the cases mentioned in section 128, sub- 
section 2 , clause (/) of the Code of Civil Procedure. The period of 
limitation should be extended as we suggest in the Chapter on 
“’Limitation.” Summary procedure is not an arrangement for 
giving special expedition to one plaintiff at the expense of another 
as a matter of favouritism. Its primary object is not to give prece- 
dence to a plaintiff in a case in which there is a real defence 
requiring to he tried hut to protect the plaintiff in a proper case 
from being put to delay and expense where there is no defence or 
no such defence as to make this reasonable unless terms are imposed. 
The real difficulty about this form of practice is not that it produces 
hardship to defendant hut that it very often fails to give adequate 
protection to the plaintiff. 

17. We would point out that when an application is made for 
leave to defend and is refused, provision should be made requiring 
the court to give summary judgment there and then. The defen- 
dant in such a case, should he in exactly the same position as re- 
gards appeal or revision as it decree had gone against him afte* 
trial. 
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CHAPTER 13. 

Arbitration. 

1. The law as regards arbitration may be said to consist of the 
Second Schedule to the Civil Procedure Code and the Indian Arbi- 
tration Act of 1899. The provisions of the Second Schedule to the 
Code are substantially the same as certain sections in the Code of 
1882. The note made by the Special Committee over which Sir 
Erie Richards presided in 1907 was as follows : — 1 

“ We are of opinion that the best course would undoubtedly 
be to eliminate from the Code all the clauses as to arbi- 
tration and insert them in a new and comprehensive' 
A rbitration Ac t. There are perhaps difficulties as to 
this at present. We have determined, therefore, to' 
leave the arbitration clauses much as they are in the 
present Code ; but we have placed them in a schedule in 
the hope that at no distant date they may be transferred 
into a comprehensive Arbitration Act.” 

That this hope has not been fulfilled, although sixteen years 
have elapsed, is certainly a pity, but it is important to observe that 
what is required is not so much that the whole of the law, on this 
subject, should be put into one Act, as that the law should be made 
more workable. 

2. The importance, especially in commercial matters, of ajmompt 
and workman-like system of arbitration requires little emphasid in 
a report such as this, in which the law’s delays are the main subject 
matter. The fact that a debtor can postpone judgment or execution 
;for a very long time by taking advantage of elaborate procedure and 
congestion in our courts, is not merely to be regarded as giving rise 
to injustice in an individual case or cases, but must be viewed as 
a general source of risk and expense which has to be provided for 
out of the gross profits of every trade affected. In so far as an 

, arbitration system may be made prompt and effective, the public 1 
can expect to get its goods cheaper. In so far as the enforcement of 
; contracts^ jor the sale and .purchase ^j^f goods is uncertain, dilatory 
and expensive, the public, when it buys, must expect to have includ- 
ed in the price a certain sum as premium, or as reserve, against this 
form of risk. Whether, without some system of arbitration, business 
would be possible or not, ceteris paribus it would not be possible- 
at the present levels of prices. It is, therefore, in the interest of the- 
Indian consumer, as well as in the interest of persons engaged in 
commerce, that Indian trade should have the advantage of a work- 
man-like system of commercial arbitration . 

| In the buying and selling of goods there is always a special 
l necessity for arbitration. So far as the ordinary law goes any 
variation between the goods tendered and the contract description 
entitles the buyer to reject. In foreign trade especially rejection- 
of goods is a very serious matter. Accordingly in many trades the* 
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usual form of contract provides tliat even if the 'goods should fail 
in some respects to satisfy the contract description , an arbitrator or 
arbitrators may nevertheless require the buyer to accept them sub- 
ject to an allowance. This is a very important stipulation from a 
seller's point of view. 

3. A main feature of our Arbitration Law is that we have two , 
systems — one for mofussil India, and the other applicable- to centres 
of trade and commerce — chiefly the Presidency Towns. This 
double system applies, however, only to arbitrations that are carried 
out independently of any suit or proceeding in a law court and to 
the enforcement of awards made in such arbitrations. When 
parties have once gone to law and a question arises of taking the 
decision of the matter in dispute out of the hands of the court and 
giving it to an arbitrator or arbitrators chosen by the parties, the 
law applicable to this process is substantially the same for the whole 
of India. The first and broadest question, therefore, is whether as 
regards arbitrations, which are carried on, or are agreed to be 
carried on, independently of any suit, it is practicable to estab- 
lish one and the same law for the whole of India, — that is, for the 
mofussil as well as for the commercial towns. If so, it would seem 
that the Indian Arbitration Act, which applies to towns, would 
require, with some modifications, to be extended to the mofussil, 
superseding in this respect certain provisions in the second schedule 
of the Code. It would certainly not be practicable in Calcutta, 
Bombay or Karachi, to revert to the rudimentary provisions of the 
second schedule of the Code. The project of extending the prin- 
ciples of the Act of 1899 to the whole of India is as old as the Act 
itself. So far the weight of opinion has always been against the' 
proposal. 

I 

Arbitration under a submission . 

4. The Indian Arbitration Act of 1899 though technically it 
extends to the whole of British India, was expressed to apply of its 
own force only in cases where, if the subject-matter submitted to 
arbitration were the subject of a suit, the suit could, whether with 
leave or otherwise, be instituted in a Presidency Town. By section 
2, however, Local Governments with the previous sanction of the- 
Governor General in Council were empowered by notification to 
declare the Act to be applicable in any other local area as if it were- 
a Presidency Town. Since 19^U the sanction of the Governor Gene- 
ral in Council has not been necessary. The Act was immediately 
applied to Karachi (1899). Thereafter it was applied, but on certain 
special terms, to Delhi (1909), to Cawnpore (1912), and to Amritsar 
(1915). The Government of India was apparently of opinion that 
the Act of 1899 was not entirely suitable for every variety of arbi- 
tration proceedings in such towns as these. It would only sanction 
the application of the Act in these mofussil centres on condition 
that merchants should not come under its terms unless they had 
agreed to go to arbitration under the Act. The Act accordingly 
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applies only “ to written agreements, submissions or references 
thereon, in which the parties expressly declare that it should apply 55 
(cf., Punjab Act I of 1911). In like manner by the United Pro- 
vinces Act I of 1912 it is enacted by section 2, that for the purposes 
of the Indian Arbitration Act, 1899, and notwithstanding anything 
to the contrary in the definition of the word “ submission 55 as given 
in section 4 (b) of that Act £< submission 55 shall mean a written 
agreement to submit present or future differences to arbitrators 
under the Indian Arbitration Act, 1899, whether an arbitrator is 
named therein or not. 

Recently (March 1923) the Act has been extended by the Madras 
Government to Tuticorin. 

5. Under the Indian Arbitration Act, the scheme of arbitration 
law is roughly this — that if parties have made in writing an agree- 
ment to refer, then, upon dispute arising, one party may require the 
other to comply with his agreement ; to appoint, oi concur in appoint- 
ing, an arbitrator, or umpire ; to lay the dispute before the arbitra- 
tor, or arbitrators, for decision; the award, when made, has only to 
be filed in court by the arbitrator, in order that it may become 
capable of being carried into execution as though it were a decree. 
If one party to a submission refuses to appoint an arbitrator, or 
refuses to come before the arbitration tribunal, when established, 
the system broadly speaking is that the party insisting upon arbitra- 
tion may have the arbitration carried on ex parte, and the award 
will be equally binding. Under this system if any question arises 
as to the validity of the submission, or the jurisdiction of the 
arbitrators, or as to the regularity of the proceedings, the party 
objecting has various courses open. One is to try by obtaining an 
• injunction to prevent the arbitration proceedings from taking place, 
or from being brought to a conclusion. A second is to wait until the 
award is made, and then apply to the court to have the award set 
" aside or declared to be void. There is, however, a third course 
which in recent years has been much resorted to by parties who 
desire to defeat an agreement to refer, namely, to institute a suit 
about the matter in dispute — usually a suit for a declaration of some 
sort — the object being that as the matters in difference are thus 
brought before a court of law, arbitration proceedings will become 
fruitless, or will, at least, have to be suspended for many months 
until some questions of procedure are settled at first instance oi on 
appeal. Another form of procedure, much affected of late, is to 
wait until the award is being put in execution by transfer to some 
mofussil court for the purpose, and then to launch a suit in the 
v mofussil, asking for an injunction to restrain the execution, and for 
a declaration, e.g., to the effect that the submission was obtained 
by fraud, that the arbitrator misconducted himself, and -that the 
award is not binding on the plaintiff. 

6. The scheme of the Indian Arbitration Act of 1899 is, in many 
cases utterly ineffective in the sense that a person, who has no 
defence to a just claim, who has agreed to refer all such matters to 
arbitration, and against whom an award has been made in terms of 
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his agreement, may, nevertheless, defy the other party, not for 
months only, but for years, by means of one or other of the 
methods above referred to. In all the courts, which have to 
administer the Act of' 1899, the advantages of arbitration can for 
practical purposes be abolished by bringing a suit to set aside the 
award as distinct from an application under the Act. Aceoiding 
to the rules of most High Courts applications under the Act are 
more or less summary, and are intended to he disposed of with a 
certain promptitude.* 

So long, however, as the plaintiff takes care to raise some ques- 
tion affecting the validity of the submission, it is settled law that 
he is entitled to proceed by way of suit. There is difference of 
opinion as to whether it would be open to him to bring a suit 
merely .for the purpose of raising an objection of the type contem- 
plated by section 14 of the Act, e.g., misconduct of the arbitrator; 
and there is also room for difference of opinion as to whether such a 
question can be agitated in a suit, provided that the suit raises other 
questions affecting the validity of the submission. The one safe- 
guard to be descried, in the Act, against the action of a party 
desirous of defeating an agreement to refer is the provision that 
the award, when filed, shall he capable of execution as though it 
were a decree. Accordingly it is in the power of any court, staying 
execution under the award or prohibiting the plaintiff from carrying- 
on execution, to require, the party against whom the award has beem 
pronounced to... give security in cash, if necessary, as a condition of * 
depriving the plaintiff of his prime! facie right to execute the award. 
For one reason or another the courts in India do not appear to suc- 
ceed in utilising this weapon with sufficient effectiveness to put an - 
end even to impudent attempts to defeat and delay just claims 
upon awards. 

7. In the city of Karachi, the scheme of the Indian Arbitration 
Act would appear to break down more constantly and in more strik- 
ing fashion than in any of the Presidency Towns. Merchants in 
Karachi do a great deal of business with the Punjab; commercially 
speaking the Punjab is the hinterland of Karachi. In almost every 
trade the common form of contract employed contains a submission 
clause. It has happened, owing in recent years to the ups and 
dowms of the markets, that arbitration has resulted in awards being 
made in favour of the Karachi merchant, and against the up-country 
dealer. Until comparatively recently the safeguard to -which we 
have referred — namely the fact that the a-ward, when filed, is under 

* Kara chi. 

Rules Nos. 1 to 11 made in substitution of Nos. 1 to 10 of Chapter XII 
with effect from 21st June 1923. 

Madras. 

Rules 517 — 527 being Order XXXVI f. 

Bombay. 

Chapter XXIII, Rules 354-63. 

Calcutta. 

Chapter XXIII, Rules 3-17. 
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the Act capable of execution at once as tliougk it were a decree- -was 
•entirely overthrown by certain rules of the Judicial Commissioner's 
Court. By these rules notices were issued to the parties; the 
party against whom the award was made was invited to take objec- 
tions, and a more or less protracted litigation was embarked upon 
-on the question whether or -not the award should 'stand filed. 5 
Apart from such proceedings, subordinate judges in the Punjab are 
readily induced to grant interim injunctions, frequently ex parte, 
restraining the execution of awards. These injunctions, however 
misconceived, can be relied upon to occupy many months before 
being ultimately discharged. We have been assured that, from the 
Karachi merchant's point of view, it would appear possible to have 
the execution of an award delayed almost indefinitely by proceeding 
from one court to another in the Punjab, obtaining injunctions, the 
discharge of each of which would involve much time and in some 
cases would necessitate resort to the High Court at Lahore. 

8. Particular instances of protracted litigation arising out of 
agreements to refer may be given to show the reality of the evil. We 
may first take the case which resulted in a ruling of the High Court 
of Lahore, reported in I. L. JEL 3 Lah. 296,^ JJessrs. Jai Narain 
Babu Lai apparently earned on business as piece-goods merchants 
at Karachi, with branches at Amritsar and Delhi. They would 
seem to have sold piece-goods under written contracts which con- 
tained an arbitration clause, providing for a reference to arbitra- 
tion by two European merchants of Karachi. In 1918, before the 
Armistice, they entered into several forward contracts with certain 
Delhi merchants, for the sale of piece-goods to he supplied 
in the beginning of 1919. After the Armistice in November 1918, 
the piece-goods market fell very heavily. The buyers declined to 
take delivery of the goods, pleading that they were induced by 
fraud to enter into the contracts, and that the goods tendered were 
not of proper shipment, and were otherwise in disconformity 
with the contract. In April or May 1919, the sellers called 
upon the different buyers to refer the dispute to arbitration. It 
is to the proceedings that ensued upon this that we desire to call 
attention. The Delhi buyers filed suits in Delhi for a declaration 
that the contracts were not binding on them, and for an injunction 
restraining Messrs. Jai Narain Babu Lai from going to arbitration. 
On the 9th October 1919 the District Judge of Delhi, granted 
temporary injunctions against Messrs. Jai Narain Babu Lai. These 
injunctions were discharged by Mr. Justice Abdul Raoof on the 
23rd of December 1919 [vide 54 I. C. 546]. But pending an 
appeal against his decision under the Letters Patent, temporary 
injunctions were again issued by the Lahore High Court which 
were discharged on the 23rd of February 1920 by a Bench consist- 
ing of Sir Shadi Lai and Mr. Justice Martineau [vide 55 I. C. 406]. 
Pending appeal against the interlocutory orders, the plaints filed 
by the Delhi merchants were returned to them for making certain 
amendments and were readmitted in May 1920 as suits of 1920. 
These suits were dismissed on 13th October 1920 on the ground 
that the plaintiffs had no cause of action at that stage, and that in 
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ike event of awards being passed against them the Delhi merchants 
could then come to court to set them aside. The Delhi merchants 
appealed against the decision of the subordinate judge dismissing 
iheir suits. There was delay in serving Messrs. Jai Varain Babu 
Lai and the disposal of the appeals hung fire for a long time. 

After the discharge of the injunctions by the Lahore High 
Douit, Messrs. Jai TSarain Babu Lai served fresh notices on the 
Delhi merchants calling upon them to appoint their arbitrators. 
.Some of them did so under protest. The arbitrators passed their 
awards in January 1921. They Delhi merchants thereupon filed 
fresh suits for a declaration and injunction, inter cilia claiming to 
have the awards set aside on the ground that the arbitrators had 
no jurisdiction to proceed with the matters in dispute pending the 
.disposal of the appeals filed in the first set of suits. They 
also filed objections to the awards in the Karachi Court and applied 
that the hearing of the objections be stayed under Section 10 of the 
Civil Procedure Code, pending the disposal of the second set of suits 
filed by them in the Delhi Court. tinder the rules then in force 
in the Judicial Commissioner’s Court at Karachi no award could be 
•executed as a decree pending the disposal of objections to the 
award. The applications for stay were disallowed. Kevision 
applications against this decision were subsequently dropped. In 
the meantime the buyers expedited the disposal of the second set of 
suits in the Delhi Court and obtained a decision in their favour 
setting aside the awards on the preliminary poiqt that the arbi- 
trators were “ functi officis M during the pendency of the appeals 
in the first set of suits. The Punjab High Court reversed this 
finding and remanded the suits for disposal on the merits (vide 
I. L. K. 3, Lahore, page 296). The objections to the award 
were then proceeded with in Karachi and Trere disallowed. 
■On 27th June 1922 revision applications against the decision 
of the Karachi" Court were also disallowed. Though the 
awards could then be enforced as decrees. Messrs. Jai Narain Babu 
Lai had still to fight the Delhi suits on the merits and though they 
may have been able to plead in the Delhi Court that the decision 
of the Karachi Court was binding, there was still plenty of scope 
for further delay in the Delhi Court and they not unnaturally 
compromised the matter. So far as we are concerned the buyers may 
or may not have had an excellent case for contesting their liability 
to go to arbitration, but the possibility of such a chain of proceed- 
ings as is above set out is in itself proof' that our arbitration law,^ 
is ineffective. 

9. Eurther illustration may be given of the manner in which 
arbitration clauses can be rendered nugatory by the misuse of the ’ 
principle laid down in the well-known English case, Doleman c 
Ossett Corporation (1912), 3, K. B. 257, namely that arbitrators 1 
cannot proceed to decide a dispute if there is a suit pending 
about the same dispute, unless^., stay of the suit has been obtained 
from the court in order that the arbitrators might decide the ? 
matter. It is not uncommon for debtors to institute suits in the 
Punjab in respect of the same matter as is the subject-matter 
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of arbitration in Karachi. Applications for stay of such suits take 
a very long time. In certain cases suits for accounts were filed 
up-country against the Karachi claimants in arbitration. The 
Karachi claimants applied to the up-country court for stay under 
section 19 of the Indian Arbitration Act, and proceeded with the 
arbitration. On tbe awards being filed in the Judicial Commis- 
sioner’s Court at Karachi, they were set aside on the principle 
above mentioned, but on appeal the awards were ordered to be 
taken off the file and to be represented to the Court in the event of 
the stay application being granted [ vide 17 Sind Law Reporter, p. 
225]. We were informed, when at Karachi, that it sometimes 
takes from two to three years in up-country courts to have an appli- 
cation under section 19 finally disposed of. It is not uncommon 
for the up-country suits to be filed after the arbitrators have entered 
on the reference and just a day or two before they make their 
award. Thus in the Karachi case numbered J. Mis. No. 297 of 
1921, the reference to arbitration is dated 29th April 1921, tbe 
award is the 18th May 1921, and the suit is the 14th May 1921. 
The effect of such tactics is frequently to oblige claimants to settle 
for a much smaller sum than that to which they are entitled. 

10. The Associated Chambers of Commerce discussed the question 
„pf arbitration at a meeting in December 1923, and urged upon 
feovernment that steps should he taken to put the law of arbitration 
In India into a more satisfactory state. We observe that 
Mr. R. S. Backhouse of the Karachi Chamber was of opinion, first, 
that the provisions of section 15, to the effect that the award on 
being filed shall he enforcible as if it were a decree, should be 
modified ; and also that provision should be made in the Indian 
Arbitration Act to the same effect as is made by paragraph 17 of the 
Second Schedule to the Code — namely that the party claiming 
.arbitration may apply to the court, and the court after giving 
notice to the several parties concerned may make an order of refe- 
rence if the agreement to refer appears to be valid. Mr. Backhouse 
pointed out very forcibly certain of the defects of the Indian 
Arbitration Act, in particular the failure to provide a right of 
appeal in cases arising in towns other than the Presidency Towns. 
He also called attention to such rulings as B. D. Sassoon and Co. 
v. Ram Datt Ramkrishan Das, I. L. R. 50 Calcutta 81, and 
the case already referred to Jai Narain B'abu Lai v. Jamal, 
I. L. R., 3 Lahore, 296, which seem to permit unlimited right of 
suit , about awards . 

11. We Lave been furnished with a copy of a draft Bill to con- 
solidate and amend the law relating to arbitration in British India, 
prepared by Mr. Harchandrai Yishandas, of Karachi. Apart from 
minor amendments of the law and from the fact that the whole law 
of arbitration is intended to be incorporated into one Act, the 
general intention of the Bill appears to he to apply the principles 
of the Indian Arbitration Act of 1899 to the whole of India, making 
|however certain modifications. The main modifications seem to he 
i |(1} that an award may be enforced as a decree, but only by have 
| |of the court, nmh 1c be obtainable only after the lapse of 

'I v 
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a certain time in order tliat an application to set aside, modify, or 
remit the award may be made meanwhile; (2) that no suit should 
lie to contest the validity of a submission or award on any ground 
•other than fraud; and (3) that no award should be deemed to be 
invalid by reason only of its being based on a reference which, 
amongst other matters, includes the subject-matter of a pending 
suit or proceeding. 

12. On the whole, we think experience shows that arbitration is 
an extraordinarily ineffective device in the absence of a fairly high 
degree of honesty in the parties. If the result of a submission 
clause is that one party to defeat the arbitration will always allege 
fraud, or misconduct of the arbitrator, or something else, no pro- 
vision of the law will ever succeed in securing a quick settlement of 
disputes. The simple fact seems to be that the more carefully the 
law be amended the more ingenuity will be applied in making 
allegations of a bind which courts of law cannot refuse to investigate 
at length. We doubt whether niofussil India is ready for, or 
requires, a system of arbitration any more elaborate than is provided 
for by the Second Schedule. We would recommend rather that 
the law, under the Indian Arbitration Act, should be made more 
drastic and effectual, than that it should be extended. 

13. "What seems to be most required is that in the case of every 
arbitration one court and one only should be the forum in which 
all questions relating to the validity of the award should be 
finally determined. It is, we think, necessary to require all persons, 
who desire to challenge awards made by arbitrators in Presidency 
Towns and other commercial centres, to bring their proceedings in 
the court of the town. There seems to be no hardship, whatsoever, 
in saying that people who have agreed to arbitrate, e.g. y in Karachi 
should litigate about the arbitration in Karachi. Under section 
2 of the Act of 1899 a submission may come under the Act or under 
Schedule II of the Code according as a suit would lie, or would 
not lie, in a Presidency town. This depends on various accidental 
circumstances, e.g., if one party out of many lives in the Presidency 
town, or if one part of the cause of action occurs in the Presi- 
dency town. We think that it should be open to parties to state 
in their submission clause that the reference is to be under the Act, 
and that all proceedings are to be taken, e.g., in Karachi or in 
some particular Presidency town or commercial centre to which 
the Act applies. When an arbitration has been held or is being 
held under such a clause the law should require all questions to be 
determined by the court of the town whether the factum and 
validity of the submission be challenged or not. Such a rule is 
not more open to abuse than many others which work well 
in practice. 

14. We think also that the practice of granting injunctions to, 
restrain arbitration proceedings is one that might with advantage 
be totally prohibited. As we understand the law such injunctions 
should never be granted to a party whose case is that he never entered 
into an agreement to refer, but should be granted only in very special 
cases where there is an agreement to refer but the plaintiff claims 
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ithat it relates to a matter in respect of which there is some equity 
which makes it desirable to prevent proceedings being carried on. 
Such cases are extremely rare and there is no hardship, in our 
opinion, in refusing such injunctions in any case — still less in 
confining the right to grant such injunctions to the courts of 
Presidency towns, or other commercial centres. 

15. We see no reason why a provision on the lines of paragraph 
17 of the Second Schedule should not be made applicable to arbi- 
trations under the Indian Arbitration Act; provided always that 
this provision is purely facultative, and is not in any way intended 
to require persons claiming arbitration to apply to the court in the- 
first place to enforce the agreement to refer. 

16. We are against the suggestion that the award should not be 
jenforcible the moment it is filed. This we regard a very valuable 
improvement upon English practice and the only thing that has 
made arbitration in India in any degree effective. We have no- 
evidence whatever of abuse of this provision and though it is open 
to be abused we see no grounds for repealing it. 

17. We are also against the suggestion that the arbitrators- 
should be compellable by the Court to state a case, as this would, 
in India, be sure to lead to wide and gross abuse. 

18. In our judgment no amendment of the law will effect very 
much for the benefit of trade unless in those centres, to which the* 
Indian Arbitration Act at present applies, there is provided a. 
summary method for disposing of objections to awards, as well as a 
provision which will be effective to prevent the interference of any 
other court. We think that every court, acting under the Indian 
Arbitration Act, should be empowered to require all applications 
to set aside awards, on whatsoever grounds, to be made by motion 
on affidavit evidence; it being open to the court, if it thinks neces- 
sary (e.y,, in a case where allegations of fraud are made) to give 
facilities for oral evidence, and for discovery, and to require parti- 
culars from each party of his allegations. In an ordinary High- 
Court, with an Original Side, there is nothing to prevent a Judge 
disposing of a motion under the Indian Arbitration Act as carefully 
and as thoroughly as though he were trying a suit, with the aid of 
discovery or oral evidence as necessary. To provide that an alle- 
gation of fraud will entitle the plaintiff to proceed by the more 
elaborate method of a suit is merely to invite plaintiffs to couple' 
allegations of fraud with any other case that they may have. 

19. We have ascertained that since the meeting of the Associated 
Chambers of Commerce in December 1923, the Government of India 
in the Legislative Department have made an investigation of the- 
points of difficulty presented by the existing law. A few of the- 
more important points on which the law requires to be amended, 
or defined, may be noted here. In a case arising in Cawnpore r 
or Amritsar, i.e., a commercial centre to which the Indian Arbitra- 
tion Act has been applied, but which has not got a Chartered High 
Court, it should -be provided that an order confirming or setting- 
aside an award is to be subject to one appeal, and one only. We- 
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agree tliat tlie principle of Doleman v. Ossett Corporation (1912) 3, 
E. B. 257 should be reconsidered : the mere filing of a suit should 
not of itself interrupt an arbitration (cf. I. L. It. 3 Lah. 296 at 307). 
The effect of devolution of the rights of a party to a submission 
should be declared particularly as regards official assignees, or 
official receivers in insolvency. A period of limitation should be 
provided for motions to take an award off the file or to set aside 
the award . on whatsoever grounds. Provision should be made- 
•enabling witnesses to be summoned before arbitrators and enabling 
•commissions to be issued to examine witnesses for the purpose of 
-an arbitration. * 


II. 

Arbitration in a Suit . 

20. As regards arbitrations in suits^ the chief question which 
requires attention is the question whether it is advisable to permit 
parties to a suit referring their dispute to arbitration otherwise 
than by the procedure provided by Articles 1 — 16 of the Second 
Schedule to the Code. Whether the language of the Second 
Schedule or of section 89 of the Code amounts to a prohibition of 
arbitration in suits otherwise than by the means described in the 
Schedule is a matter upon which judicial opinion is divided. The 
High Court of Bombay in Manilal Motilal v. Gokaldas Moolji, 
1. L. R. 45, Bombay, 245, has held that an arbitration in a suit, 
without any order as required by the Second Schedule, may be 
enforced as an adjustment of the suit under Order 23, rule 3. 
We consider that it would be advantageous if all arbitrations in v 
suits, except as provided by the Second Schedule, were made void ; 
the awards should only be recorded as adjustments of the suits > 
when the court is asked to do so by all parties. 

21. It sometimes happens that the matters in difference in a* 
pending suit, together with other matters connected therewith, 
can most conveniently be disposed of by arbitration. Under the 
Second Schedule it would seem to be impossible to have any 
arbitration in a suit wherein the award should validly extend to 
other matters. We see no reason why other matters should not, 
by consent of all concerned, be included in such an arbitration, at 
all events by the leave of the court. We think, moreover, that 
this kind of objection, even when leave of the court has not been 
obtained, should be regarded as one to which the court need not 
give effect. In other words, we think that the court should have the 
power to grant the necessary leave e& post facto. Provisions will 
be necessary in such cases and is also necessary as regards adjust* 

* We desire to make special acknowledgment, in this connection to Mr. B. C. 
Kennedy, I.C.S., Judicial Commissioner of Sind, whose note on arbitration 
is printed as an appendix to this chapter, and also to Mr. Ru poll and 
Bilaram, Additional Judicial Commissioner, who took great trouble to giv$ 
us particulars of cases in the Court of Karachi, and much valuable assistance 
otherwise. 
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ments which comprise matters not in suit, to make clear that the 
Registration and Stamp Acts are not defeated. 

22. It would appear that an order setting aside an award under- 
paragraph 15 of the Second Schedule to the Code may result in un- 
limited litigation notwithstanding the provisions of section 104, 
sub-section (2) of the Code. The summary given below of proceed- 
ings which arose out of an order of the munsif of Fatehpur in the 
Cawnpore judgeship is well worth study. We are told that the 
properties involved are two shops worth about four or five hundred 
rupees. The litigation as will be seen arose from the circumstances 
that an arbitrator who had been given time till 30th January 1918 
filed his award on the 31st. The correctness of the order setting- 
aside this award as made out of time was canvassed on appeal from 
the munsif’s decree in the suit. The case has taken seven years 
and is now before the High Court of Allahabad. The case is not 
uninstructive as regards some of the points discussed in the chapters 
of this report which deal directly with appeals. 

17th August 1917 — Suit instituted (Ho. 438 of 1917.) 

5th September 1917 — -Written statement filed by defendant. 

13th December 1917 — Case referred to arbitration. 

15th January 1918 — Order extending time for filing award: 1 
ce The arbitrator should file his award before the 31st January 1918. 
Case to be brought forward on 31st January 19187’ 

31st January 1918 — Award made and filed — decreeing 

the suit in toto in plaintiff’s favour. 

2nd February 1918 — Defendant’s objection that the award 
had been made beyond time by one day, and should be set aside. 

1st March 1918 — Munsif allowed objection, set aside award 
and fixed 22nd March 1918 for trial. 

22nd March 1918 — Trial, evidence recorded. 

25th March 1918 — Judgment delivered — plaintiff and defendant 
held joint owners in equal shares. 

22nd April 1918 and 29th April 1918 — Appeal and cross-appeal 
by both parties to the district judge at Cawnpore who transferred 1 
them to subordinate judge. 

14th June 1918 — Plaintiff’s appeal allowed, defendant’s 
appeal dismissed — on the ground that the award had been made 
within time and should not have been set aside. Decree passed in 
favour of the plaintiff in accordance with the award. 

15th July 1918 — Second appeals (Nos. 910 and 911 of 1918) 
in the High Court by the defendant against the two decrees of the 
lower appellate court. 

4th January 1921 — Both second appeals heard by a single 
Judge and dismissed. 

30th March 1921 — Letters Patent appeals (Nos. 21 and 22 of 
1922) filed. 
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6th. July 1922 — Letters Patent appeals allowed — Order of the 
munsif setting aside the award restored, and the case remitted to 
the lower appellate court. 

6th November 1922 — Letter of the Registrar to the subordinate 
judge, Cawnpore, returning records of the case. 

12th May. 1923 — Case heard by the subordinate judge on the 
merits, and judgment of the munsif affirmed — appeal and cross- 
appeal dismissed. 

29th November 1923— Second appeal (No. 1591 of 1923) 
hied by the plaintiff. (Delay in filing the appeal was probably due 
to the intervention of the long vacation.) 

3rd January 1924 — Hearing under Order 41, rule 11, Civil 
Procedure Code; appeal admitted. 

It would* seem necessary to provide that an order setting aside 
an award and superseding an arbitration should not be impeached 
in an appeal from the decree. 

23. An important question as to which we consider that the law 
might well be clearer is the question of the extent to which a court 
should be expected or required to interfere with the arbitrator’s 
conduct of an arbitration between the date of the order of reference 
and the date limited for filing the award. Sometimes complaints 
are made to the court of the conduct of the arbitrator during this 
period. It seems to us that if long periods are not limited for the 
filing of the award it would be as well to prescribe that attacks 
upon the conduct of the arbitrator should not be entertained except 
upon the question whether the time should be further extended, oi 
after the award has been made. 

24. Some flagrant cases occur where there are two arbitrators 
each appointed by one side. Sometimes defendant’s arbitrator 
will withdraw from the case just before the time comes to make the 
award and after many proceedings have been taken before himself 
and his colleague. Even if the court has power to appoint another 
arbitrator such tactics will in general produce extreme delay. 
Apart altogether from cases where the defendant’s arbitrator is not 
playing fair, we have been given particulars of cases sent to ^arbi- 
tration under the Second Schedule where for one reason or anothei 
the delay has been unconscionable. After time has been given on 
one or two occasions the court is apt to grant further extensions of 
time rather than to have all the cost and expense already incurred 
before the arbitrators thrown away. Sometimes in the end the 
reference has to he superseded. Sometimes also the award has in 
the end to be set aside. In such cases the case has to commence 
de novo many months after it might have been heard originally 
by the court itself. No rules of law can be suggested by us to 
obviate entirely this type of disaster. All that can he done when 
such cases are 'noticed" by a district judge or High Court judge at 
the time of inspection or in the course of a scrutiny of statements 
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of delay is to give such criticism and such advice as regards the 
handling of these cases as may tend to assist the judge to maintain 
a stricter control. The one weapon of any effectiveness which the 
court has is its power to limit the time for the making of the award. 

25. Under paragraph 20 of Schedule II of the Civil Procedure 
Code where any matter has been referred to arbitration without 
the intervention of a court, and an award has been made thereon, 
any person interested in the award may apply to any court having 
jurisdiction over the subject matter of the award that the award 
be filed in court. The application shall be numbered and regis- 
tered as a suit between the applicant as plaintiff and the other 
parties as defendants. The court shall direct notice to be given to 
the parties to the arbitration, other than the applicant, requiring 
them to show cause within a time specified why the award should 
not be filed. After such notice, according to paragraph 21, where 
the court is satisfied that the matter has been referred to arbitra- 
tion and that an award has been made thereon and where no ground 
such as is mentioned or referred to in paragraph 14 or paragraph 
15 is proved , the court shall order the award to be filed and shall 
proceed to pronounce judgment according to the award. Upon the- 
judgment so pronounced the decree shall follow. 

According to these provisions and to the decisions thereon, if' 
there is any ground such as is mentioned in paragraph 14 or 15* 
is proved, the court has only one course open, namely, to dismiss* 
the petition. It can either^ accept the award as it or reject it 
altogether. If, however, the arbitration had been in a suit or 
under an order of reference on an agreement to refer them, under 
paragraph 14, the court could have remitted the award or the 
matter referred to arbitration to the reconsideration of the same- 
arbitrator or umpire upon such terms as it might think fit. More- 
over it is not clear that the court acting under paragraph 20 can 
modify or correct the award as it can do under paragraph 12 in the- 
case of an award made in an arbitration through court. This is 
very hard on the parties in whose favour the award is : it dis- 
courages reference to arbitration, and leads to unnecessary litiga- 
tion. It is now the accepted opinion, that arbitration should be* 
encouraged as much as possible. It is therefore necessary that the 
court? should have power even in the case of reference to arbitration 
without the intervention of the court, to exercise the powers .given 
in paragraphs 12 and 14 of the Schedule. Both in the original' 
Bill of 1901 and as it emerged from the Select Committee in 1903, 
it was provided that ec for the purposes of section 526 (correspond- 
ing to paragraph 21) the court shall have all the powers conferred’ 
and shall perform all the duties imposed upon it by sections 518 to 
522.” Section 518 corresponds to the present paragraph 12 and 
520 corresponds to the present paragraph 14. Probably this change 
was not carried out because the Special Committee which sat to' 
consider the Bill in 1907 thought, as we have seen, tW the whole 
law of arbitration should be transferred to a separate comprehen- 
sive Arbitration Act. It is, however, very desirable that the change' 



221 


contemplated in tlie bill of 1901, should be made as early as possible,. 
Most arbitrators are not professional lawyers and often make obvious, 
mistakes of form which do not affect the merits of their decision, 

26. There are a number of other amendments which might well 
be made to the Second Schedule in points of detail. These, how- 
ever, cannot usefully be discussed here. 
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APPENDIX TO CHAPTER 14. 

Note on Arbitration. 

By Mr. B. C. Kennedy, Judicial Commissioner, Sindh. 

1. Aifiitration is very popular in Karachi and all the import- 
ing houses whether Indian or European use a form of indent which 
comprises a submission clause. 

2. This system, as it exists, that is to say the application of the 
[ndian Arbitration Act to mercantile cases, is a great boon and is 
not, I think, misused. There are however some difficulties. 

8. No power is given to issue a commission under the Arbitra- 
tion Act, though such a power exists in arbitrations under the 
Second Schedule, Civil Procedure Code. This is an inconvenient 
.anomaly. It is nowhere clearly laid down what happens if a man 
having signed a reference dies before appointing an arbitrator. 

If A enters into a contract containing a submission clause and 
then assigns his rights under the contract to B, or if he becomes 
insolvent and the estate vests in B as Liquidator, is B bound by 
the submission clause? This is not provided for and is nowhere 
laid down. 

4. Moreover, though an award is to be executed as a decree, jet 
it is not actually a decree, and difficulties therefore sometimes arise. 
The Judicial Commissioner's Court has held that as an award is to 
be executed as a decree, it must be deemed to be a decree for all the 
purposes of Order 21. But it would be well if this were made 
clear by statute. 

5. The rules of the Judicial Commissioner's Court have recently 
been amended so that the award is capable of execution immediately 
■on filing as the Act presupposes. Before such alteration, the per- 
’ son dissatisfied with the award was able to delay matters by avoid- 
ing service of notice. Thus some months might elapse before the 
award holder was able to execute his award. Now he can immedi- 
ately execute it and if the respondent 2 (as he may be called) 
wishes to raise any objection to the award he may do so, but that 
does not necessarily absolve him from the necessity of paying the 
awarded amount. ” Stay of execution is not generally granted 
except in special circumstances and on due security. It is to he 
noted that there seems nowhere any limitation prescribed for an 
application to take an award off the"' file and also that it is possible 
tbat a dishonest plaintiff might get a collusive award a nd file it 

and leave it dormant for years and then execute it. We have 
introduced rules as to notice but they do not possess the foice of a 
statute and are merely for convenience. I think a short time 
should be given in which the respondent 2 should apply to have 
the award taken off the file, and a similar date in which respond- 
ent 1 should either take a step in execution or should give notice 
to respondent 2 of the existence of an award. 
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6. As things stand there are opportunities of delay. Applica- 
tions are continually made for permission to revoke the submission. 
These are not regarded with much favour as the objections can be- 
taken to the award after it is filed. Also there is a practice of fil- 
ing declaratory and similar suits and suits to set aside the awards 
merely with a view to gain time. It sometimes happens that the 
cause of action may be in Karachi and also in some remote Punjab 
village. In such a case it is a common practice to proceed in the 
Punjab and stay or set aside the operations of arbitrators here. 
The Karachi Court has assumed to itself a widish jurisdiction, 
vide S. L. E. Y., 97, but whether legally is now doubted in view 
of the case of Johnson v. Tavlor Brothers in the House of Lords 
T. L. R, 1919, page 62. 

7. It would be desirable to consider whether all objections 
whatsoever to the award and arbitration proceedings should not be 
taken in the Karachi Court, by way of motion to take the award 
off the file. 

8. There are difficulties about appeal. In all the other places 
except Cawnpore where the Arbitration Act is in force there is a 
Chartered High Court, and in such a court there is an appeal under 
Letters Patent. We have no such clause in our Sind Courts Act. 
Thus an appeal if it be filed at all can only be filed under the Civil 
Procedure Code. But we, contrary to Allahabad, have held that 
no appeal lies in the case of an order under section 19 staying the 
suit. Similarly in contradistinction to the Allahabad High Court 
we have held that no appeal lies against the order of the Court 
under section 14. 

9. The effect of certain recent Privy Council decisions has been 
to give arbitrators a very free hand and it is questionable whether 
this may not be abused. " As things stand at present an arbitrator if 
he confines himself to awarding a certain sum from one party to 
the other without giving any reasons, cannot be in any way con- 
trolled by the court. 

10. I should be inclined to give a limited right of appeal 
against the final order upholding or setting aside an award as also 
against an order staying or refusing to stay a suit and think also 
that it might be welf to give the court some powers to control arbi- 
trators. The exact manner in which this should be done would be 
a matter for further discussion. But there is little doubt that the 
Arbitration Act, excellent as it is in many ways, requires over- 
hauling. There is for instance much doubt as to what happens 
(when & as sometimes occurs) a suit and arbitration are going on 
simultaneously. 

11. I am rather inclined to think that it might be useful if the 
aid of the court were occasionally invoked at an earlier stage. 
That is to sav it is a question whether it might not he made 
optional for either party to a reference to apply to the court to 
frame issues. The arbitrator would then find on the issues and it 
the ultimate award was entirely contrary to the findings, then the 
award would he liable to be set aside. This of course was the pro- 
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cedure in antiquity and all writers are agreed as to its utility. I 
am ratlier inclined to think that persons who have acted for the 
parties as pleaders should be prohibited from acting ag arbitrators. 
This is a common practice in Karachi, and has ^not, I understand, 
produced any evil results, but it must be very difficult to switch 
oh from being an advocate to being a judge in the same cause, and 
if the award is objected to there may be difficulties which are 
obvious enough. 

12. As regards the extension of tike Act elsewhere it would be 
inexpedient, unless very much wider powers are given to the courts 
to control arbitrators and proceedings before them. I imagine 
that it would soon be the case that no money-lender would ever 
make a loan unless the debtor signed a reference and it is not 
always that the court is strong enough to act as the Bombay High 
Court did in the case of Yelchand Chhaganlal v. Lieut. Liston, 
I. L. It. 38 Bom. 638. 

13. As regards Schedule 2 of the Civil Procedure Code it badly 
needs recasting. There also is a difficulty as to what happens 
if an arbitration and a suit are going on simultaneously. It has 
been held that the award must be treated as valid compromise but 
the whole question needs further consideration. In my opinion 
one Code should be produced covering both urban and muffussil 
■arbitrations* 
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CHAPTER 14. 

Insolvency. 

I. Provincial. 

1. The English law o f bankruptcy is of some antiquity and lias 
massed through many phases. The broad principles of modern 
bankruptcy administration in England may be dated from 
Mr. Chamberlain's Bankruptcy Act of 1883. It is difficult to state 
the general idea without entangling the exposition with qualifL 
i ations and exceptions. In its simplest form, however, the general 
hlea is that if a person cannot pay his debts as they become due 
his creditor should have the right to insist on all the debtor’s 
assets being impounded and applied towards the payment of all 
his debts in a due course of administration. An obvious and neces- 
sary condition is rhat if all a man’s property be taken from him 
and made to vest in a receiver or trustee for the benefit of his 
creditors , it is hardly reasonable to make him liable to imprison- 
ment for debt as a form of execution. Indeed all ordinary debts 
must, if there is to be a liquidation at all, be regarded as claims 
upon the fund, or insolvent’s estate, and not any longer claims 
against the individual. The debtor having given up all he has 
must lie allowed to earn his own living if he can. and must, in 
general, be fiee to make a new start in life. Just as this liquida- 
tion of the debtor’s assets can be enforced by a creditor, so too it 
must in general be allowed on the prayer of the debtor himself; 
otherwise it might well happen that different creditors pursuing 
each his own remedies on his own behalf might waste the debtor’s 
assets, bring his business to the ground, or increase the load of 
debt by unnecessary costs of law suits. It is generally considered 
also that the right to present a petition in insolvency must be 
allowed to a debtor because of the liability to imprisonment for 
debt, whether under the old “ ca sa ” principle which in effect 
obtains still in India or under the judgment summons principle 
introduced into England by the Debtor’s Act of 1869. 

2. Obvious dangers attend the practice of allowing a complete 
release from all ordinary debts upon a mere condition that the 
debtor hands over his assets, whatever they may be. An Insolvency 
Act is apt to become a debt-paying-made-easy ” contrivance. 
From the time of Elizabeth till comparatively late in the 
nineteenth century the principles and practice of the matter were 
painfully evolved not without a large number of legislative and 
administrative experiments. In England it is true, one still hears 
of fraudulent bankruptcy as being a paying game, but in fact it 
Is a highly dangerous one and is but seldom played with any great 
success. Particular eases in which bankrupts have to all appear- 
ance been somewhat cleverer than their trustees, or in which 
members of the bankrupt’s family succeed in claims which reek 
of suspicion are certainly to be met with. But broadly speaking 
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bankruptcy in England is very well administered, especially in Hie- 
Higdi Court in London, and the bankruptcy court is a real terror 
to eyildoers. 

3. In India insolvency law is very little understood. This is 
true not only of the public but of many of the courts which have 
to take part in its administration. The jurisdiction is a very special 
kind of jurisdiction and the principles underlying it are not 
seldom completely bewildering even to people who are by no means 
badly versed in divers other branches of the law. The reason of 
this is that modern liquidation principles are quite new in India. 
As regards the Presidency Towns and Rangoon the law of insol- 
vency before 1909 was the Indian Insolvent Act (11 & 12 Vic. 
c. 21), he., an Imperial statute of 1848, representing a very early 
phase of bankruptcy administration. As regards the rest of India 
the law of insolvency prior to 1907 was represented by certain provi- 
sions in the Code of Civil Procedure, 1882, which dated from 1859 
with some revision in 1877. 

4. The provisions of the old Code were introduced to enable 
honest judgment debtors who were imprisoned for debt, or 
threatened with such imprisonment, to retain their liberty on giving 
up ail their property. The court had to examine the debtor and 
bear the decree-holder and other persons and their evidence, and 
might only declare the debtor to he an insolvent if satisfied that 
he had not fraudulently concealed or transferred property, reck- 
lessly contracted debts, or given an nnfair preference to any 
creditor, and so on. If, however, the court thought it proved that 
the debtor had been guilty of any fraudulent concealment or 
transfer of property, or had made false statements in his appli- 
cation or had been guilty of any bad faith in the matter, the court 
had power to give the debtor a year’s imprisonment then and there 
instead of declaring him insolvent. If a declaration of insolvency 
was made, the court might either discharge the debtor then and 
there or it might appoint a receiver. When the receiver certified 
that the insolvent had placed him in possession of the insolvent’s 
property, or done everything in his power for that purpose, then 
the court might discharge the insolvent on such condition as it 
might think fit. The discharge did not affect the insolvent’s lia- 
bility for any unscheduled debts and even as to scheduled debts 
did not end all liability unless and until one-third had been paid 
or twelve years had elapsed from the date of the order of discharge. - 

5. Whatever the demerits of this rough and ready system, it 
would not appear to have unduly favoured debtors or to have made 
insolvency a method of defying creditors. Indeed in some respects' 
it was unduly hard on the honest debtor. It was defective too in 
that pending the actual order vesting the insolvent’s property in 
the receiver there was no interim protection given to the insolvent’s 
estate Accordingly, by the Act of 1907 an endeavour was made 
to put in force in India a simplified form of the English bankruptcy 
law. The result of this endeavour may he seen from the Statement 
of Objects and Reasons of the bill which ultimately became Act 
;V of 1920, the present law. (t The chief indictment of the Aci 
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of 1907) is tliat it lends itself to the protection of fraudulent 
debtors, that it subjects an undischarged insolvent to little or no 
practical inconvenience, and that its pro' visions for the punishment 
of fraudulent . insolvents are not effective in practice/ 5 

6. It is a little early to say dogmatically whether the Act of 
1920 has been or is likely to be successful in any great degree in 
respect of any of these matters. Its general tendency was to bring 
the Provincial Act closer still to the Presidency Towns Act of 1909 
and to English practice. The main changes introduced by it 
were : — 

(1) provisions to compel a debtor to apply for his discharge; * 

(2) provisions enabling the court to withhold or cancel pro- 

tection orders ; 

(3) provisions to facilitate the prosecution of fraudulent 

debtors. 

In all the provinces of India we have had from the witnesses 
loud complaint of the practical effect of the law of insolvency as 
operating to defeat and delay creditors and to enable judgment 
debtors to snap their fingers at decrees. There is a very wide 
opinion to the effect that the English bankruptcy practice is un- 
suited to mofussil India and that the introduction, more and more, 
of English principles has been a mistake. It is generally con- 
ceded on the other hand that these principles are but little under-, 
stood, that the machinery for administration of insolvent estates 
has not so far been effectively provided, and that creditors are 
apt to give np all hope and take no further interest the moment 
■their debtor is adjudicated. 

7. We might usefully set out here a passage from the valuable 
memorandum of Mr. H. E. Dunkley, I.C.S. : — 

“ District judges in Burma, I regret to say, appear to take 
but little pains over their insolvency cases and show a 
surprisingly scanty knowledge of insolvency law. De- 
cently I saw a case where a debtor, having gone 
bankrupt, showed debts amounting to over Ds. 60,000, 
and his assets, when realised, came to a sum of about 
Rs. 9,000. Out of some twenty creditors only three 
appeared and proved their debts, amounting to about 
Rs. 5,000. Out of the assets the district judge mid 
the claims of these three creditors in full, and then, 
without issuing the notices required by section 64 of 
the Provincial Insolvency Act to the remaining credi- 
tors, handed over the balance of the assets to the insol- 
vent, and discharged him. This was, of course, an 
extreme case; but almost equally had cases occur with 
frequency/ 5 

8. It may he useful to ask what are the features of English 
Bankruptcy practice which prevent the fraudulent debtor from 
resorting to it as a sure and easy means of defeating his creditors 
and to consider how far the same conditions operate, or may he 
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made to operate in India. The chief features we take to be 

these: — 

(1) A debtor is made to give up all his assets. 

(2) Everything' coming to him before his discharge whether 

in possession , reversion or remainder, trees to his trustee 
for the benefit of his creditors. 

(3) He is treated as a person who for some time before his 

adjudication was really in possession, not of his own 
property but of his creditors’ property. Accordingly 
some of his previous transactions are ripped up as being 
fraudulent preferences or otherwise fraudulent transfers. 
Also voluntary settlements are set aside. Primd facie 
all his transactions since the act of bankruptcy are 
invalid, though there is protection for tho^e who take 
without notice and for value. 

(4) Bankruptcy of itself amounts to Capitis 'inuinutiop ami 

involves a certain measure of disgrace. 

(5) The bankrupt has to make a complete disclosure of his 

affair^ according to a highly elaborate set of schedules 
which include a deficiency account. 

(6) He turn io attend on the official receiver and;' or the trustee 

appointed for him by his creditors, give assistance and 
information. 

(7) He is exposed to a public examination conducted before 

the court. The official receiver represents the public; 
any creditor can take part. The trustee in bankruptcy 
can and usually does take part. 

(8) The bankrupt, his relatives, and any one who can give 

information mav be examined before the court in private 
under the inquisitorial provisions of the private exami- 
nation section. - 

(9) Until he obtains his discharge he commits a criminal offence, 

if he obtains credit over £20 from any one person 
without revealing that he is undischarged. 

(10) A whole series of acts are made criminal offences if com- 

mitted by a bankrupt, and with respect to them the 
onus is put upon the bankrupt to show that there was 
no intention to defraud, e.fj failure to deliver up or dis- 
close property or documents, material omissions in any 
statement, failure to inform of false deht, etc., etc. 

(11) When the bankrupt comes to apply for his discharge he 

finds that it is granted, suspended or refused according 
as he has or has not committed certain bankruptcy 
offences. 

(12) There are provisions whereby a certain portion of the 

earnings of a bankrupt even after his adjudication can 
be earmarked for his creditors. 

9. Under the Presidency Towns Insolvency Act, 1909, an insol- 
vent is liable in substance to all these disabilities, rides or burdens. 



229 


Since 1920 the same principles apply, with very few exceptions, 
to the Provincial insolvent. Certain differences there are under 
the Provincial Act. e.y., the title of the receiver does not relate 
back to the act of insolvency,' but only to the presentation of the 
petition; persons other than the insolvent cannot be examined 
before the court in private. In neither Act are the criminal offences 
special to the insolvency law, defined quite so elaborately as in 
England. There are other differences between the Indian and 
English law, but so far as the main features, above referred to, are 
concerned the differences are in no wise fundamental, and the 
policy of the law is to give a complete system on the analogy of the 
law in England. Yet though the law would seem to be practically 
the same, in practice the difference is enormous. The circumstances 
in India make it much more different to administer the law; admi- 
nistration both in method and in personnel is much feebler. 

While in England there is always the receiver, an official of 
the Board of Trad.e, to represent the public and administer estates 
where necessary and in other cases the trustee in bankruptcy 
appointed by the creditors to wind up the estate, in India no 
receiver need be appointed until after adjudication and he usually 
has no official position but is merely an officer of court who receives 
little or no help, in funds or otherwise, from the creditors. 

In introducing the Bill which became the Act of 1920, the 
Hon’ble Sir George Lowndes is reported to have said: — 

In this connection, I ought also to refer to the question of 
the official receiver. No doubt, for the efficient admini- 
stration of any insolvency, a competent official receiver 
is necessary and if we could provide official receivers 
throughout India for all the mofussil insolvency courts, 
we should be very glad to do so. But as Roffible Mem- 
bers are aware, official receivers have to look to fees 
for their remuneration, or at all events Government 
should have to consider the question of fees in fixing 
their remunerations, and the fees in most district 
courts in insolvency matters would be very small. 
Therefore, though we recognise that it will be very 
desirable to have official receivers, if we could, through- 
out India, the cost would practically make it impossible, 
and we do not look forward at present to any great 
extension of the system of appointing official receivers. 

We set out later in this chapter the steps that have so far been 
taken in this connection and make our recommendations, but we 
would only add here that a system of law requiring a considerable 
amount of administrative machinery cannot be expected to develop 
on satisfactory lines, unless such machinery is supplied. 

10. In India it is much more difficult than in England to 
ascertain what the debtor's property is or has been. A host of the 
debtors seem to have no assets whatsoever. They come into court 
under pressure of imprisonment for debt, declare themselves to be 
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possessed of no assets save their clothes and a lota, produce a lota 
in confirmation of their statement, and request (successfully in 
many cases) to be white-washed. In an enormous number of 
ivises accordingly there is no need to appoint a receiver, and no 
receiver is appointed because there is nothing to receive. Again, 
it is much more difficult in India to trace transactions in the 
absence of books of account, or at least of reliable books of account. 
In view of the joint family system and the prevalence of Tbenami 
transactions the task of tracing assets involves more trouble, more 
difficulty and more outlay. Just as many concerns become insol- 
vent by reason of the difficulty and expense of collecting 

^outstanding debts by means of the law courts so, though the 
legal machinery is complete (since 1920) for the purpose of 

ripping up past transactions if fraudulent, the trouble, expense, 
and delay of putting it in motion are prohibitive. The risk 
of abuse and other reasons having prevented the Legislature 
from establishing in the provinces any inquisitorial procedure 

as regards third persons, a receiver acting for the benefit of 

creditors has to take much greater risk than a trustee in bankruptcy 
would have to do before launching a bankruptcy motion in an 
English Court. Again, the Legislature has hedged round with 
special safeguards the methods of prosecution for insolvency offen- 
ces. These make conviction very difficult to secure, especially as 
in an Indian court the seriousness of an insolvency offence is 
almost certain to be lightly estimated. Indeed there is but slender 
chance before the tribunals in India of a debtor receiving a really 
heavy sentence for a mere insolvency offence, e.g for a fraudulent 
omission in bis statement of affairs. There appears to be no parti- 
cular feeling of disgrace as regards an appearance in the insolvency 
court ; the liability to be publicly examined and the loss of fran- 
chise, it appears, matter rather less than nothing. A man who 
cannot trade where he is known because he is undischarged can 
readily move elsewhere in India and carry on in safety. Beyond 
ell this is the circumstance that the moment the matter goes into 
the insolvency court the creditors give up hope and refuse to 
throw good money after bad. 

11. We are not of opinion in these circumstances that much 
■can be done by proceeding to insert further amendments into the 
Act of 1920 on the footing that the full principles of bankruptcy 
law are to he applied in the mofussil. The Act of 1920 is on the 
whole well considered in details. One or two points, however, 
inquire to he further examined. 

12. As regards the mass of debtors who claim the benefit of 
insolvency at a time when they have little or nothing in the way 
-of assets, it is to be remembered that such persons in England 
would probably not be forced into the Bankruptcy court at all. In 
the absence of evidence of means the County Court judge would, 
in many cases, have declined to issue a judgment summons; the 
debtor would not, therefore, have been compelled to file his own 
petition, and the creditor would have regarded bankruptcy as 
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clearly not worth his while. The law of imprisonment for debt 
appears to require that large numbers of debtors, with little or 
no property, should be put through the insolvency court. The' 
trouble is that a summary decision as to wdiether the debtor’s* 
assets are likely to exceed, say, Rs. 500 is taken at a time when 
there has been very little scope for real investigation. Summary 
administration under section 74 is very necessary in a great number 
of cases. The danger is that cases in which real and protracted 
investigation is required are apt by means of this summary proce- 
dure to escape investigation. 

13. In the same w r ay under the Provincial Act the public- 
examination of the debtor is really held at the time of hearing the' 
petition for adjudication. Even although an interim receiver may 
have been appointed, this stage of the proceedings is in general 
much too early for any really effective public examination into* 
the debtor’s conduct and affairs. 

14. A feature of the 1920 Act, as of the Act of 1909, is that 
neither the presentation of the petition, nor even an order of 
adjudication necessarily results in the debtor being protected, 
from arrest and detention in jail in execution of a decree. The' 
court now has unfettered discretion to grant or withhold protec- 
tion, to renew or revoke its orders for protection, to make 
general orders, or orders limited to the case of particular 
decrees or creditors. If the debtor is in jail at the time of 
the presentation of the petition, he does not necessarily get his. 
release. If he is not in jail, the court, in view of the provisions; 
of section 55, sub-section 4 of the Code of Civil Procedure, and of 
the Act of 1920, can consent or refuse to imprison him, even if he- 
presents his petition, primd facie gives up all his assets, and proceeds 
to carry out the duties of an insolvent. Now, if a man has given 
up all his property and submitted himself to the insolvency law it 
is difficult to keep him in prison, even if a creditor is willing to 
pay his' diet money, on the mere principle of “ capias ad, satisfacien- 
dum.” But whether this privilege on the part of the creditor to 
keep in jail an adjudicated insolvent is, or is not, a very admirable- 
device, or logically defensible, it was one of the main amendments 
introduced into the law in 1920, for the purpose of preventing' 
debtors, whose petition for adjudication could not be refused, from 
defying execution creditors. In this respect, no doubt, the new- 
principle of giving complete discretion to the court promises t <y 
work better. I*t remains, however, to be seen upon what principles* 
this judicial discretion to grant or refuse protection will be applied 
in the mofussil. It is certainly anomalous that a man may be 
adjudicated an insolvent and comply with all requirements of the- 
insolvency law, be convicted of no criminal offence in connection 
with insolvency, and yet be liable to go to prison for an indefinite 
number of times at the discretion of the insolvency^ court. As, 
however, the great need is to protect creditors and to prevent 
debtors from abusing the insolvency law in their own interests, 
we are not disposed, at present, to recommend any change in the 
recent Act. 
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15. It lias been pressed upon us that the private examination 
section, section 86 of the Presidency Towns Insolvency Act, 

should be made applicable to the mofussil, not that there is not 
already ample power under the Provincial Act to examine the 
debtor, but in order that a receiver may be able to examine a third 
party and thus to obtain, i« a comparatively inexpensive manner, 
reliable information os to the debtor’s conduct and affairs. The 
ordinary course in England and in Presidency towns is for the 
receiver to obtain, under the section, evidence as to the dealing’s 
between the insolvent and the third party. He would, as a rule, 
he 'careful to utilize his powers under the section before launching 
a motion to set aside a fraudulent preference or to recover property. 
In the like manner he would use f lie section, if necessary, to enable 
him to deal with doubtful proofs of debt. In the absence of such 
powers it is only to be expected that the setting* aside of past tran- 
sact ions, under special principles of insolvency law. will be regarded 
whether by creditor or by receiver as a hazardous expenditure of 
time and money. 

Sub-section 4 of section 36 of the Presidency Towns Act give^ 
the court power, if on the examination of any person the court Is 
satisfied that he is indebted to the insolvent, to order him to pay; 
in like manner if the court is satisfied that a person examined has 
in his possession any property belonging to the insolvent, the court 
may order him to deliver it up. The wording of the section is 
slightly different from that of section 27 of the Bankruptcy Act of 
1883, which gives these powers to the court only where the person 
examined admits that he is indebted to the debtor or that he has 
in liis possession property belonging to the debtor. The change in 
wording would seem to avoid the necessity of actual admission, and 
to enable the court to act where on the answers of the person ex- 
amined it is quite clear that he owes the money or has the property 
in his possession although he refuses a complete admission in set 
terms. Some of the witnesses before us have, we think, mistaken 
the limit of the power intended to be conferred by the section. In 
any case we are not satisfied that for the purpose of the mofussil 
these particular powers could safely be, or need be, entrusted to the 
courts. It would be quite enough that the receiver should after- 
wards bring a motion before the court using the evidence taken 
under section 36 against the third person. 

The power of examining the third person, however, is very 
valuable. It is discretionary on the part of the court to grant the 
application for examination and it is discretionary in the court 
to allow, or to disallow, any particular questions. The court can 
close the examination whenever it likes. The real trouble in Ihe 
mofussil iu such cases is that there is no officer apart from the 
judge himself, e.g., munsif or subordinate judge or district judge, 
before whom such examination can be conducted. The official re- 
ceiver is not a proper person to do so. Any considerable use of the 
powers of the section might hopelessly interrupt the ordinary 
business either of the district court or some court subordinate to it. 



li the system of having a registrar at a headquarters station is- 
br ought into force, we think that the holding of such examination^ 
at any rate in special cases, might be made part of the duties of 
such a registrar. We suggest that when the insolvency law is next 
amended powers analogous to those of section 36 of the Presidency 
Towns Insolvency Act might be given, subject to the option of the 
local Government to bring them into force for particular courts. 

16. As regards the criminal offences created by the Act of 1920, 
these are in substance the same as those created by the Presidency- 
Act of 1909. In practice the procedure whereby the insolvency 
judge takes upon himself the duties of a magistrate, trying a 
warrant case, has in the past been highly unsatisfactory. The 
prosecution is in the hands of the official assignee or of the 
creditor. It has been laid down that the charge as ultimately 
framed must correspond with the notice originally issued to the 
insolvent by the court. By the Act of 1920, however, section 70,, 
sub-section 5, the insolvency court instead of proceeding itself to- 
try the case, as a warrant case tried by a magistrate, may make 
a complaint to the nearest first class magistrate, who may deal 
with the complaint in the ordinary course of criminal justice. 
Powers similar to these should be introduced into the Presidency 
Towns Insolvency Act by an amendment of section 104. We think, 
moreover, that the necessity for notice to the insolvent might well 
be discarded altogether, and that the procedure in such cases might 
be further assimilated to the procedure in England whereby an 
order for prosecution should be obtained from the bankruptcy 
court, without consulting the bankrupt on the subject; the bank- 
rupt having plenty of time and opportunity to say what he has to- 
say when he is arraigned before the criminal court. The simplest 
form of arrangement would seem to be that the receiver or, if he 
refuses, a creditor should be given power to apply to the court 
ex parte for an order of prosecution and that thereupon prosecution 
should be commenced and carried on by the Local Government 
through such officer as it may appoint for the purpose. In England 
it is the duty of the Director of Public Prosecutions to institute and 
carry on the prosecution ; he can abandon it if he thinks on investi- 
gation that the case cannot he proved ; the insolvent is only concern- 
ed with the proceedings as any ordinary accused is concerned with 
criminal proceedings against him — namely to defend them when 
they have been instituted. 

17. A chief feature of the 1920 Act was a provision that the 
time should he limited by the court in every case within which' the 
insolvent must apply for his discharge. The intention of the 
Legislature was to ensure that the conduct of the insolvent should 
be in all cases brought under the scrutiny of the court. The 
penalty for not applying for discharge is that the insolvent is 
liable to have his adjudication annulled with the result that he 
would not get back any property distributed among his creditors, 
but on the other hand would necessarily be liable to imprisonment 
and any other form of execution for debt at the instance of judg- 
ment creditors. 
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The following table gives the number of insolvents adjudicated 
an each province during 1922 with the number discharged or whose 
insolvency has been annulled (so far as available) : — 


Province. 

No. of persons 
adjudicated 
insolvent. 

Discharged or died. 

Annulled. 

Bengal. .... 

664 

195 

149 

Assam .... 

48 

14 

8 

Bi’iar and Orissa . 

126 

OS 

121 

Madras .... 

1,479 

56 

Not given. 

Bombay 

314 

56 

> > 

'Sind — 

(i) District Courts 

34 

9 


(ii) Judicial Commissioner’s 
Court. 

75 

19 

9 9 

Agra ..... 

510 

112 

i> 

■Oudh . . 

82 

9 

99 

Punjab .... 

285 

287 

47 

Burma ..... 

404 

84 

Not given. 

‘Central Provinces . 

1,085 

126 


North-West Frontier Province 

49 

4 

99 

•Coorg .... 

6 


99 


It will be seen that except in the Punjab the number discharged 
bears only a small proportion to the number newly adjudicated 
during the year. The figures showing the number of undischarged 
insolvents in each province under the 1920 Act are not available, 
but it appears from the returns that at the end of 1922 there were 
7,436 undischarged bankrupts in Bengal, 780 in Assam, 998 in 
Bihar and Orissa and 4,668 in the Punjab. These figures, however, 
apparently include persons adjudicated insolvent under the previous 
Acts who were not compelled to apply for discharge. It would be 
very useful if in future years the figures would be given separately 
with regard to the Act of 1920. 

AVe incline to think that the time within which application for 
discharge should be made is either being extended with undue fre- 
quency or that this matter is being ignored by receivers and bv 
courts. Possibly, too, there is some misunderstanding by reason 
of which creditors, who have compromised with the insolvent, are 
being allowed some say in the matter. It cannot be too strongly 
emphasised that unless an insolvency is in due form annulled the 
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insolvent should in every case be proceeded against unless he applies* 
for his discharge within the time limited. It may be that receivers 
postpone or agree to the postponement of the date for application 
for discharge, because the discharge when granted terminates the 
time during which any property accruing to the insolvent errurei 
for the benefit of his creditors. In such cases however the proper 
course, as a rule, is not to postpone the application for discharge, 
but to make the application; the court being able to suspend the 
discharge for such period as is proper. We think that the impor- 
tance of insisting on the provisions of section 43 of the Act of 192G 
might in all provinces be emphasised by circular orders of the 
High Courts as any failure in this respect will do much to render 
nugatory the administration of insolvency. 

18. If a debtor presents his own petition he has, by section 30 
of the Act, as part of his petition to give a statement of his affairs. 
When a creditor presents a petition there is much difficulty in getting 
a schedule or statement of affairs from the debtor within a reason- 
able time. This is a main cause of bad administration. By section 
22 the debtor on the making of an order admitting a petition is 
required to produce books of accounts and to give an inventory of 
his property and lists of his creditors and -debtors if required to do 
so by the court or the receiver. Failure to comply with section 22 
renders the debtor punishable on conviction by the court with im- 
prisonment which may extend to one year. It seems plain that no 
insolvent failing in this duty could be regarded as having any right 
to protection against arrest and execution. The interval between 
the order admitting the petition and the hearing should not, espe- 
cially in the case of a creditor’s petition, be too long. 

19. There is not in the Act of 1920 any provision corresponding 
to the provisions of the Presidency Towns Act for a committee of 
inspection in sections 88 and 89. So little use is -made of these 
sections in Presidency towms that one hesitates to recommend their 
introduction into the mofussil. In principle,- however, it seems 
hopeless to expect good administration of a fund which really 
belongs to the creditors unless the creditors are given a means 
whereby they may have a proper voice in superintending the admin- 
istration. tinder the Presidency Towns Act a committee of inspec- 
tion does not come into existence unless the court thinks fit to 
authorise the creditors, who have proved, to appoint one. We 
should very much like to see a commencement made in this respect, 
at all events in some of the larger towns which come under the 
Provincial Act. 

20. A judgment creditor in India regards insolvency as defeat- 
ing him because it puts a creditor, who has not obtained a judgments 
on the same footing as himself. He is very apt, therefore, to try 
to make special terms for his own benefit in preference to prosecuting 
the insolvency proceedings which are necessarily maintained for the 
benefit of all creditors. In like manner, there seems to be much 
confusion of mind as regards the proper step to he taken when a 
defendant is adjudicated insolvent during the pendenc}^ of the suit. 
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In any case in which ihe suit is merely one to establish a claim 
which in insolvency would be a provable debt or liability, the correct 
course clearly is to stay the suit in order that the plaintiff’s claim 
may he proved in the insolvency and to give leave to prove for 
the costs incurred in the suit. It is much better that it should 
be proved in the insolvency than that a law suit should go on either 
against the insolvent who has no interest or his receiver. The only 
cases in which suits should be allowed to go on against the insolvent 
or his receiver are cases in which the insolvent has an interest of 
his own, or cases in which the plaintiff is insisting upon a right 
which is not a mere claim to a provable debt, e.g., where the plain- 
tiff is a mortgagee insisting upon his security. Section 29 of the 
Act of 1920 is new. In our experience many courts are much in 
need of instruction as to the principles upon which. that section is 
to be applied. 

21. The provisions with regard to the proofs of debt under the 
Act of 1920 may he satisfactory for many of the cases which arise 
in the mofussil. It is quite clear to ms, however, that in any insol- 
vency where claims are numerous and disputable, as for example 
in commercial insolvencies such as may readily arise in towns like 
Karachi or Cawnpore, the provisions as to the court settling the 
schedule of debts, with or without the aid of the receiver, are com- 
pletely inadequate. The only practicable method of dealing v r ith 
proofs of debt in complicated or difficult cases is for the trustee or 
receive] 1 to regard himself primarily as a business man in charge of 
an estate, not as a tribunal deciding a large number of complicated 
sails. When proofs are lodged he should within a limited time 
admit them or reject them or call for further items of proof; credi- 
tors, if not satisfied, can move the court on motion. Under the 
Act of 1920, section 33, the arrangement is that the creditor should 
tender a proof and that the court should, by order, frame a schedule 
of creditors and the amount of their debts. Tor this purpose, no 
doubt, where there is an official receiver, and directions have been 
given under section *80(6), the official receiver may be utilised for 
the assistance of the court; but an ordinary receiver cannot be. 
The provision, however, of sub-section 3 is that any creditor may 
apply for an order directing his name to be entered in the schedule, 
and that the court, after causing notice to be served on the insolvent 
and other creditors who have proved their debts, and hearing their 
objections, if any, shall comply with or reject the application. 
This seems to involve that under this Act the insolvent is a person 
who is to be beard upon the admission of any proof of debt. The 
notion that an insolvent is to be considered as a person entitled to 
litigate with proving creditors about the amount of their debts is 
unfortunate. A main principle of bankruptcy in England is that 
the insolvent goes out of the picture for such purposes altogether; 
all his property is vested in the receiver; the receiver stands in his 
shoes; the other creditors, not the insolvent, are interested in the 
distribution of an insufficient fund. 

82. The inadequacy of the provisions of the 1920 Act as 
regards proof of debts was brought to our notice very 



forcibly in Karachi. Of late years, in Karachi, insolvencies 
on the part of commercial firms have occurred in which there 
have been presented numerous claims — claims for very large 
amounts requiring for their adjustment considerable legal capacity 
and knowledge of commercial law and business. The 1920 Act 
has applied to Karachi since October 1920. The official receiver, 
as we were informed, holds enquiries into proofs of debt on 
the analogy of the proceedings in a suit under the Code. Written 
statements are filed, the insolvent or his pleader is allowed 
to take part, also other creditors and their pleaders. Ko rules have 
been framed by the Judicial Commissioner’s Court under the Act. 
There are no provisions for proofs being admitted or rejected within 
a given time. The result appears to be that unless the whole pro- 
cedure is radically altered, important claims in which English firms, 
Punjab firms and Karachi firms have different interests have no 
chance, whatever, of being' settled within ten time" the reasonable 
time. 

In the case of Karachi we desire to make a very strong 
recommendation that the Presidency Towns Insolvency Act 
should be applied with as little delay as may be possible. In 
1922 the number of cases was 75, in all of which the official receiver 
was engaged. We consider the Act of 1920 to be qnite unsuitable 
to the conditions of a mercantile seaport. Apart altogether from 
any unnecessary misunderstandings of the procedure under the Act 
of 1920 we think that the best rules which could be framed by 
any Higdi Court to carry out the intention of the Legislature would 
necessarily fall short of providing a workable scheme for the purpose 
of dealing with a complicated commercial insolvency. It is true, 
in a sense, that a receiver or trustee in bankruptcy admitting or 
rejecting a proof is acting in a quasi - judicial manner. .But the 
whole object of insolvency administration is that proofs of debt may 
be admitted when the receiver is satisfied and that unfounded litiga- 
tion may thereby be avoided. When it cannot be avoided it sbonld 
take place directly before the court on a motion to expunge the proof 
or to admit the proof. In no ordinary circumstances should the * 
insolvent, still less his pleader, be allowed any say in the matter 
save that the insolvent is obliged to give due information to the 
receiver or trustee. We consider that the accommodation provided 
for the official receiver in Karachi is insufficient. This branch of 
legal administration in Karachi should be made the subject of a 
special effort at radical reform. So far as we can see there are 
estates which after the expiry of a long time do not get appreciably 
nearer to being liquidated. 

23. In certain part's of India land tenures, and the desirability 
of protecting the agriculturist operate in a special way to create 
difficulties as regards insolvency administration. When holdings 
are non- transferable, insolvency law fs apt to be a means whereby 
agriculturists can evade the payment of just debts notwithstanding 
their ability to pay. There is, for example, a sharp contrast 
between Berar and the Central Provinces proper. In Berar the 
land revenue system is a form of ryotwari system under which the 
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cultivators liold land direct from Government and pay land revenue*. 
Tlieir holdings are transferable and heritable and are for all practi- 
cal purposes full estates in landed property. In the Central 
Provinces proper most of the cultivated land is held by occupancy 
tenants, whose rights though heritable are not transferable. By 
the Central Provinces Tenancy Act (I of 1920), section 12, sub- 
section (2), the Legislature has invalidated any transfer of holdings 
and forbidden the appointment of a receiver under section 51 of the 
Code and declared that the rights of an occupancy tenant shall not 
vest in the court, or in any receiver, under the Provincial Insolvency 
Act, 1907. An occupancy tenant who receives a loan of money gets- 
the loan on the security of the succession of his crops. lie can, 
however, apply to the insolvency court, get adjudicated, keep 
possession of his holding, and avoid payment altogether unless the 
court can seize his crops. A man holding fifty or sixty acres may 
declare his assets to Jbe a few cooking vessels worth about five rupees. 
We have no reason to suppose that the policy which prevents an 
occupancy tenant's holding from being transferable is likely to be 
reversed. Under the Act of 1920 an occupancy tenant might, in 
such circumstances as w T e have described, be allowed to go to jail at 
the instance of any judgment creditor. Similar difficulties arise 
in the case of lands being under the Punjab Land Alienation Act, 
1900, and of occupancy holdings in Bengal and Bihar under the 
Bengal Tenancy Act, 1885. W r e think, however, that the insolvency 
law recpuires special adaptation to circumstances of the kind above 
described : this has never been attempted. 

21. The main difficulty with respect to provincial insolvency is, 
however, the difficulty of getting suitable persons to act as receivers. 
By section 57 of the Act of 1920 (reproducing section 19 of the 
Act of 1907), the Local Government may appoint persons to be 
official receivers. When this is done the Government is to be 
credited with the commissions fixed under section 56, and the 
official receiver is to be paid out of the funds so created, and receive 
no other remuneration for winding up the estates. When such 
official receivers are appointed the High Court has power under 
section 80 to make rules giving them the powers to hear petitions, 
examine the debtor, make adjudication orders, frame the schedule 
of debts, grant discharges, determine unopposed applications and' 
other small matters. Where there is no official receiver the court 
may at the time of adjudication, or afterwards, appoint a 
proper person on giving security to be a receiver. It may also, 
under section 20, in cases of urgency, appoint an ad interim receiver 
at the time of the admission of the petition. Little use has hitherto- 
been made of the power of Local Governments to appoint official 
receivers. 

We feel bound to express the opinion that the person who is 
likely to become' trustee of the debtor's estate is not a suitable person 
to exercise such powers as are mentioned in clauses ( a ), (c) or (d) of 
section 80. . In his capacity as receiver he has interests adverse- 
to the debtor and should not be allowed to preside over the debtor’s 
exhminaiion; still less does it seem proper in a contested case that: 
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be should decide as to acts of insolvency. Section 80 seems to us 
to introduce much confusion into insolvency practice. In Madras 
trouble has been caused by the discovery after much time had 
elapsed that the official receiver had never been appointed receiver 
of the estate by any order of the court. 

In about nine districts in Madras pleaders were appointed 
official receivers on a salary of Rs. 50 a month and were paid 
a certain amount for a clerk and postage. In Sind there is an 
official receiver of the Karachi Judicial Commissioner’s Court at 
Rs. 500 a month, to whose work reference is made elsewhere in this 
chapter. In the United Provinces there are nine at stations where 
insolvency proceedings are more numerous, their remuneration being* 
five per cent, of assets coming into their hands, subject to a minimum 
of five rupees in each case. In Berar there are two, who appear to do 
fairly well, and in addition to their insolvency work get other receiv- 
erships. We received, however, several complaints that the work 
in Madras by these receivers was unsatisfactory, the pleaders in ques- 
tion being practising lawyers who had more interest in their own 
cases than in pressing forward their insolvency work. It appears 
that recently the Local Government has ordered that they shall no 
longer receive a fixed pay, but be paid by commission. In other pro- 
vinces and districts, the ordinary custom is that where a receiver is 
appointed at all (it being unnecessary in a large number of cases 
where the estate is summarily wound up — the estate not being worth 
five hundred rupees) local pleaders from the Bar are appointed. 
Particular judges, no doubt, make a practice of giving all such 
receiverships to the same pleader in order that the less remunerative 
and the more remunerative work may go to the same man, and that 
he may have some experience of the work. We recognise that in a 
large number of districts there can never he enough work to require 
as official receiver a whole time officer of Government. But in 
certain districts, or groups of districts, it might he possible to 
appoint a person who should really he an official, who would he able 
not only to take receiverships in insolvency, hut also he appointed 
(O other receiverships which may arise in ordinary suits, and pos- 
sibly take over guardianship cases, or appear as guardian ad litem 
for minor defendants in suits. The system employed in Madras 
of appointing as an official receiver a local pleader who continues 
his practice does not appear to us to he desirable. He would 
naiurffilv attend to his private practice and frequently would not 
be available to carry out the business of his receiverships. There 
would seem to he special danger under the Madras system of profits 
being made bv receivers beyond their legitimate commission. We 
appreciate that accounts are examined periodically by the 
Accountant GeneraFs Department. We consider that where it 
is possible to have an official receiver, he should be a wdiole time 
officer, and w r e suggest that he should be selected as mun-afs are 
selected, and, if possible, included in the munsifs cadre^ with a 
chance of promotion to judicial office. 

25. It is also for consideration whether, if such official receivers 
■are appointed, as they Tvould be by the Local Government under tV 



Act, they mould not he supervised I>y Government in the same wav 
as the Born d of Trade supervises the work of the official receivers 
in England. As to the work of receivers generally we would only 
remark thru possibly much of the on satis far lory work that 1ms taken 
place in the administration of estates is due to the inexperience, 
not only of the court and pleaders generally, but especially of thos^ 
who have been appointed to be receivers. We have come across 
tn several provinces more, than one instance where the ordinary 
method of the receiver in dealing with assets is to put up the hook 
- 'hi, ; due to the insolvent and decrees he has obtained to auction, 
with the result that they are bought by speculators at a low figure, 
the purchaser taking the risk of realising what he can by suits 
or otherwise. This is hardly what the Act contemplates as an 
ordinary method of administration: it is not administration at 
all. Doubtless Phis course may be necessary in some instances but 
it should be regarded as a last resort. 

2(>. Finally we would advert to the difficulty there is in applying 
ordinary English principles to the case of an insolvent who is the 
father or Karla of a joint Mitakshara family. Some decisions 
would appear to make the whole family property vest in the receiver. 
This again is a matter which has given rise to special difficulty in 
Madras. It is no easy matter to lay down rules as to so thorny 
a subject but an attempt should be made to elicit opinion and to 
gave some better guidance to the courts. 

II. Presidency Towns. 

27. The Presidency-Towns Insolvency Act (III of 1909) applies 
to Calcutta, Madras, Bombay and Rangoon. In the previous pari 
of this chapter, we have dealt with the desirability of extending 
the Act to the town of Karachi. The post of official assignee in 
all Presidency-Towns is a separate office, but in Rangoon it is com- 
bined with several other offices including that of public trustee 
and official receiver. At one time we understand that the same 
individual used to act in Bombay as official assignee and official 
receiver, but this is not so now. 

28. In Burma strong complaint was made to us- by the 

Burma Chamber of Commerce as regards 
allgoon * the delay and ineffectiveness of the official 

assignee’s office. There are certainly special difficulties in 
Rangoon, particularly as regards absconding debtors, and some 
of the cases instanced before as cases of delay were cases of 
very special difficulty. The complaints against the official 
assignee’s office are before tbe High Court and we leave such 
matters of administration in the hands of the proper authorities 
who alone can conduct due enquiry into them. We understand 
that some of the representations of the Chamber of Commerce have 
already received attention. We do not doubt that the High Court 
ari.ll do what it can to insist upon the filing of proper schedules at 

early stage, adequate public examination of insolvents, prompt 



241 


Attribution of dividend, and so fortli. The Chamber of Commerce 
is justified in laving great > tress upon these requirements. 

29. In the Madras High Court a special feature of the insol- 
Madras veney work is that, under the authority,. 

apparently, of section T of the Act, ‘the 
High Court in insolvency proceeds to collect debts due to the 
insolvent's estates, and also to require secured creditors to realise 
their security by means of sales carried out by the official assignee. 
The provisions of section T have since 1920 been incorporated, 
broadly speaking, in the Provincial Insolvency Act. They have 
been part of the English bankruptcy statutes for a long time. In 
the country of their origin these provisions have never been regarded 
as intended to put persons, whose creditors become insolvent, in 
any worse position than or in any different position from other 
people. The creditot's of an insolvent, with claims upon his estate,, 
have to realise their claims through the insolvency court. When the 
trustee or the receiver desires to assert a higher title than the 
insolvent, c.//., to rip up some transactions of the insolvent, the 
necessary proceedings are brought in the insolvency jurisdiction. 
Again, proceedings against the trustee or receiver can generally be 
taken under the insolvency jurisdiction because the trustee has no. 
right to object to be sued in bis own forum. It is another matter 
altogether when A,’ 7 B, 7 ’ and C,' v who could not have been 

sued by <e X,” save in their own local Small Cause Court, are re- 
quired to show cause before the High Court of Madras and to have 
the claim decided there in a form of proceeding' described as a 
“ garnishee summons.'' An insolvent may be adjudicated in 
Madras although as a matter of substance he belongs to some part 
*or the mofussil [cf. section 11 («)]. An adjudication is sometimes 
a mere consequence of an arrest for debt having been made in 
Madras. In the like manner the mortgagee of an insolvent is 
usually considered to be entitled to special expedition in realising 
his security if he so desires. Under Article IS of the Second 
Schedule to Act III of 1909 it is made very clean that no mortgagee 
is obliged against his will to take part in any summary proceeding* 
and, in principle, it is sufficiently plain that a mortgagee may rely 
upon his security and ignore the insolvency court altogether. It 
seems to us that the form of letter and the form of summons in use 
in this court by the official assignee and the court in respect of 
the insolvent ? s mortgagees are objectionable and should he revised 
at an early opportunity. 

We do not presume as a Committee to differ from the view taken 
by this High Court as to the extent of the powers conferred by 
section 7 of the Presidency Act. For anything we are entitled to- 
say a summons in insolvency requiring the insolvent’s mortgagor 
to pay the amount of the mortgage money to the official assignee, 
or suffer an order that the official assignee should sell the morb 
gaged property, may be within the competence of the ^insolvency, 
court in view of the section. We appreciate also that official 
assignees like other people must frequently be hampered by the 
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^circumstance that it takes a long- time to recover money by liti- 
gation. We think it anomalous, however, that this view should 
be taken by one court alone; and if, now that the Provincial Act, 
section 4, contains the same provisions in substance as are contained 
in section 7, this practice is to spread, it will produce the most 
serious disadvantages, and much dislocation of our legal system. 
A very substantial proportion of the time of one of the two Original 
Side Judges in this High Court is occupied, as we understand, with 
this class of work, some of it necessarily of a small cause court 
nature. In our opinion on any view of the powers conferred by 
section 7 of the Presidency Act, exercise of jurisdiction of the kind 
we have described is anomalous and objectionable. Much as we 
■desire to sharpen the weapons at the disposal of the insolvency 
court, we think the exercise of these powers should be abandoned 
and that the practice should be restored to that obtaining in other 
Presidency-Towns and in England. 

30. We were told that in Madras there is some delay in the 
giving of appointments for public and private examination. In 
insolvency it cannot be too strongly insisted upon that the holding 
of these examinations is a very important duty, and that arrange- 
ment should be made for sufficient and regular sittings. 

31. The official assignee in Madras is not allowed to draw 
•commission upon the sale of mortgaged property except so far as 
the balance accruing to the estate is concerned. It appears that 
elsewhere he is allowed to draw commission upon the total 
purchase price. We understand that the Judges of the High. 
Court were in favour of the rule as to commission being made the 
same in Madras as in other Presidency-Towns, but that the Local 
Government was of a contrary opinion. Of late 3 r ears, we under- 
stand that property has fallen in value in Madras and that the official 
assignee in the interest of insolvent estates has much work to do in 
the sale of mortgaged property which benefits both the mortgagee 
•and the unsecured creditors. We would draw attention to the rule, 
framed by the Calcutta High Court under the Provincial Insolvency 
Act, which seems to us in this matter to have followed a reasonable 
via media . This rule (Ho. 13-2) is as follows: — 

“ When a receiver realises the security of a secured creditor, 
the court may direct additional remuneration to be 
paid to him with reference to the amount of work which 
he has done and the benefit resulting to the creditors/ 

'We think that this might be considered by the Local Government 
•and the High Court. The matter, however, does not effect good 
■administration so directly as to justify this Committee making any 
direct recommendation on the subject. 

32. The main difficulty of administration under the Act of 1909 
•'is that nowhere are the provisions authorising the appointment of 
a committee of inspection consistently or adequately worked. 

"They seem, indeed, to have fallen into disuse. In view of the fact 
*that the person who administers the insolvent estate is, in India, 



an official and not a trustee in bankruptcy appointed by the credit* 
ors, tbe necessity for a committee of inspection is even greater in 
India than in England. Apparently, however, the fact that the 
administration of the estate is in the hands of an official is regarded 
by business men, who ought to know better, as a reason for think- 
ing it useless to serve on committees of inspection. We were 
informed by the Bombay Chamber of Commerce that until the- 
management of the official assignee’s office has been thoroughly 
overhauled, it will be impossible to get suitable persons to serve 
on such committees, but that if the Insolvency Act were amended 
by permitting the appointment of trustees in bankruptcy in tho 
English sense, it might be easier to persuade persons to agree to- 
act as members of such committee. We were also informed that 
experience alone can show whether this would be so, or not. We 
fail altogether to see why the fact of the administrator being an 
official, or the fact of improvement being called for in his office or 
in his methods, makes it reasonable for creditors to refuse their 
assistance in the task of managing property which though nominally 
the insolvent’s really belongs to themselves. No great improve- 
ment in insolvency administration is in .the least likely to be- 
brought about save by creditors taking more interest in their own 
affairs. 

33. If the English system could be introduced whereby the official 
assignee represented the public interest but it was open to creditors 
to have a nominee of their own appointed as trustee of the insol- 
vent estate, this might in some difficult cases improve matters. 
It is, however, open to the court under the present law to appoint 
a special manager when necessary. It has also to be noted that if 
estates in which the assets were substantial were to be administered 
by a nominee of the creditors, the commission which at present goes, 
to the official assignee or to his account would be lessened. "We are 
not accordingly prepared to recommend that the English system, 
should be introduced into the Presidency-Towns. 

34. If sections 24 and 25 of the Presidency-Towns Act be- 
examined it would appear that there ought to be no room, what- 
soever, for a complaint that the courts do not insist upon obtaining* 
a proper schedule of affairs from the insolvent in an expeditious 
manner. As we understand tlie facts, it is very frequently the case 
that on one excuse or another the insolvent fobs off the official 
assignee and the court and delays the filing of the schedule fox 
months and months. During this interval it is extremely difficult,, 
for the official assignee or anyone else to protect the interests of 
the creditors. The only reason why the insolvent manages to delay 
the filing of a proper schedule is because of the weakness with which 
the power to grant or refuse a protection order is exercised. The. 
continual granting of interim protection orders is in no way required 
by the statute, and the insolvent who has exceeded the specified- 
time of thirty days should, save in very special cases, he refused any 
form of protection. An ordinary duty of an official assignee is to 
present before the court, at its sittings in insolvency, motions for- 
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the punishment of debtors who have not shown themselves diligent 
ill complying' with requirements o£ the Act. The practice ought to 
he, as we understand it in some courts is, that interim protection 
should be granted in the absence of a schedule only for due came, 
and as a general rule only where the official assignee does not 
oppose: also that if debtors delay filing* their schedules in spite of 
the refusal of a protection order, the official assignee should have 
instructions to pioceed against them for contempt. 

85. The Bombay Bar Association brought to our notice a diffi- 
culty which has arisen under section 17 of the Presidency-Towns 
Act. There is a Madras decision in the case of “ Easwara Iyer i\ 
K. Grovindrajulu Kaidu,” I. L. R. 39, Madras, 089, to the effect 
that a notice in execution under Order 21, rule 87, cannot 
validly issue against a debtor who has been adjudicated an insol- 
vent, save by leave of the insolvency court, and that any appli- 
cation in execution against the insolvent is incompetent; it being* 
ultra vires of the execution court to take any security from the 
judgment-debtor or to do anything whatsoever, even if the insol- 
vent fails to claim the benefit of section 17. Whether this is correct 
law or not may he doubted. We understand that in the Bombay 
High Court the practice is to issue such notice and to make an order 
for arrest unless within a given time a protection order is obtained. 
There can he no doubt that the practice of the High Court is in 
accordance with the scheme of the insolvency law and that the 
practice should be made clear accordingly. We understand that 
the Small Cause Court in Bombay follows the Madras decision 
and that a debtor, so far as this court is concerned, need not even 
apply for an interim protection order. 

86. In England the right of audience in bankruptcy is given 
in the High Court, as well as in other courts, to solicitors, and is 
not reserved for counsel; thus solicitors may argue a bankruptcy 
motion before the judge or a bankruptcy appeal before a Divisional 
Court though not before the Court of Appeal. We think that this 
right should be given to attorneys in all High Courts as it is given 
in Madras. It is for consideration, in view of the new position 
created by the report of the Indian Bar Committee whether special 
rules giving a right of audience in insolvency matters to vakils as 
such should not be introduced into each High Court. We under- 
stand, for example, that in Bombay an insolvent is allowed to be 
represented by counsel without the intervention of' an attorney. 
We consider that the English precedent is ample justification for 
giving creditor^ and others interested in insolvency a special right 
to appear by their attorney without counsel. 

37. Difficulty is occasioned in getting possession of property in 
Indian States belonging to insolvents adjudicated in British India. 
We understand that the States of Kathiawar, Cutch and Baroda. 
are those of most importance from the point of view of the Bombay 
insolvency jurisdiction. The elucidation of this problem may re- 
quire the aid of the Foreign Office. We are unable to make a 
sufficient study of the matter to justify direct recommendations. 
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38. With, reference to section 104 of tlie Act of 1909 we would 
call attention to the necessity for including a provision such as is 
comprised in section 70, sub-section 5 of the Provincial Act (Act 
Y of 1920), and to our remarks in Part I of this chapter (paragraph 
16) in this connection. In most cases it is much "better that insol- 
vency offences should be dealt with in the police court than that 
they should be given a sort of State trial in the High Court with 
special and peculiar facilities of appeal. 
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CHAPTER 15. 

Higli Courts (Original Side). 

The powers of the Chartered High Courts to regulate their own 
procedure in the exercise of their original jurisdiction are, in view 
of section 129 of the Code, so complete that the chief service which 
we can render in respect of Original Side work is to call the 
attention of the judges of the different courts to the complaints 
made and the suggestions advanced before us. Calcutta, Bombay,. 
Madras and Rangoon are very differently circumstanced so far as 
Original Side work is concerned. Their traditions are different* 
the regulations governing the profession are different, the court 
fees system is different, and the volume and the character of the 
work is different. The division of work and the classification of 
cases by means of cause lists is very materially different. It 
seems reasonable to assume that in any matter of detail the learned 
judges of the Court or a committee of them would be in a better 
position to suggest amendments than we can expect to be. We 
think, however, that some good would result to Original Side work 
if in each court the practice and methods of other courts wmre 
more fully known. We think it possible that an attempt to state 
roughly the leading features of the Original Side in the different 
provincial capitals may lead to a loosening of mere local traditions 
and some consequent improvement. 

Calcutta. 

1. The work on the Original Side of the High Court at Calcutta 
has in recent years shown a marked increase. During the three 
years prior to July 1924 the average number of judges sitting per 
working day for Original Side work, including sessions, was 3' 9. 
This has not been sufficient to cope with the w'ork and the con- 
tested non-commercial cases have of late borne the brunt of the- 
delay. If we try, for the last few years, to find out the number 
of cases instituted, the number of cases awaiting disposal, the 
number disposed of, and the number pending at the end of the 
year, the following table represents the facts : — 


Y ear. 

Pending 
from last 
year. 

Filed, etc. 

Total 
for dis- 
posal. 

Disposed 

of. 

Pending. 

1 

2 

3 

4 

5 

6 

1917 .... 

1,888 

. 1,377 

3,265 

1,278 

1,987 

1918 .... 

1,987 

1,821 

3,808 

1,185 

2,623 

1919 .... 

2,623 

2,776 

5,399 

1,482 

3,917 

1920 .... 

3,917 

2,664 

6,581 

2,016 

4,565 

1921 .... 

4,565 

3,721 

8,286 j 

2,908 

5,378' 

1922 .... 

5,378 

3,707 

9,085 

3,763 ; 

5,322 f 

1923 .... 

5,322 

3,439 

8,761 

4,270 

4,491 
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These figures, taken from the administration reports, give a 
.correct idea of tlie growth, in the volume of work but the figure 
.of pending cases is perhaps liable to be taken as showing the state 
of things to be worse than it is. The last column comprises cases 
newly instituted which will not be ripe for hearing for a good many 
months. It comprises also a considerable number of cases which 
for one reason or another are not ripe for hearing, do not appear 
in any list of prospective suits, and which will never in a substan- 
fial number of instances be brought on for trial. The actual 
number of contested cases ready for hearing and awaiting 
disposal on the Original Side of this High Court at the close of 
the year 1923 was 325. It has been found, on an estimate made 
.after examination of more than 10,000 recent disposals, that 
:24‘5 per cent, were contested, 30*6 per cent, undefended, 16*5 per 
cent, settled, and 28*4 per cent, struck off. These percentages 
applied to the number of present pending cases give an indication 
.of the pending work before the court. The 4,491 cases pending at 
the end of 1923 should, therefore, yield 1,100 contested cases. 

The contested disposals in a year now average 1,005. The 325 
cases ready for hearing were defended suits only and represent about 
■a third of the year’s work. As a matter of fact, during 1924, the 
number of contested cases set down by the parties as ready for 
trial was greater than the number of such cases disposed of. By 
25th July 1924, the figure 325 had risen to 479, by 15th Novem- 
ber (when the long vacation ended) it was 536 and on 6th Decem- 
ber 1924, it was 572. 

2. So far as institutions are concerned the figures show the 
same variation as that to he noticed in the other High Courts. 
After the Armistice of November 1918, the Court was flooded with 
claims brought by sellers of piece-goods against buyers. These 
were a consequence of a very serious fall in prices experienced in 
the piece-goods market. Later on fluctuations in exchange and in 
the prices of jute and cotton shares had a noticeable effect in 
adding -to the volume of litigation. It is thought that 1923 may 
be looked upon as the year in which shrinkage in the volume of 
business has definitely commenced. How long and how far this 
shrinkage will continue depends upon circumstances which we are 
in no position to estimate in advance. The figures available for 
1924 up to 6th December, indicate a slight decrease from the 
'figure of institutions in 1923. 

3. In Calcutta suits are instituted by a plaint — more modern 
and less lengthy than tlie old English Bill from which it is so 
manifest!}?" derived. It is not, however, save in specially favoured 
cases, drawn in the same manner as a Statement of Claim would 
be drawn by an English Barrister practising in London. In 
Banbury versus Bank of Montreal (1918) A. C. 626 at p. 710 
Lord Parker said some harsh things about the modern English form 
of pleadings. Eor anything we are prepared to say pleading in the 
Calcutta High Court may be as good as anywhere else in India, 
but it falls considerably short of being even reasonably good. The 
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imgTisli rules of pleading* and many of tlie English forms have 
been incorporated in the Code of the Civil Procedure. They 
receive, however, too little attention. In many cases we believe 
that the fault is due to the circumstance that the plaint is not 
drafted originally by counsel, but is drafted, much as an affidavit 
might be drafted, in the attorney’s office, and is then sent to 
counsel to settle. In these circumstances it must often happen 
that the “ settling* ’’ produces but a minimum of change in an 
original draft that was incorrigible. 

4. Tiie claims which are instituted in this Court comprise suits 
of all kinds and values, not being* of the small cause type and 
under Its. 1,000. They are brought in tlie High Court because 
the cause of action or part of it has arisen within the limits of the 
City of Calcutta. A suit of the small cause type if between 
one thousand and two thousand rupees in value may be brought 
either in the High Court or in the Presidency Small Cause Court. 
If it is brought in the Presidency Small Cause Court, then the 
defendant has a right to have it removed to the High Court under 
section 39 of the Presidency Small Cause Court Act. This Act 
by its terms requires the High Court to remove the case to its 
own file unless the judge is of the opinion that the application has 
been made solely for the purpose of delay. A condition, however, is 
imposed as a term of the applicant's right to the order of transfer, 
namely, that unless the judge otherwise directs the applicant should 
be required to give security for the amount claimed and costs of 
the suit. We believe that section 39 is in this court applied at 
the present time in accordance with its real intention. Hot man) 
such applications are, in fact, brought. During 1922 28 cases 
appear to have been, in fact, transferred on applications made dur- 
ing the year under section 39. 

5. The rules which prescribe tlie procedure by which, and the 
time within which, tlie writ of summons is to he delivered to the 
Sheriff for service were subjected to some little criticism before us 
by the representatives of the Incorporated Law Society. Their 
suggestion was that there is room for a slight increase of expedi- 
tion and that the writ of summons, if prepared by the plaintiff’s 
attorney and filed with the plaini, might be required to be delivered 
to the Sheriff for service within seven days (as at present .notices of 
appeal are required to be). They suggested also that it is entirely 
unnecessary to continue to require a translation of the writ to be 
made in the Sheriff’s office. As this is not found to be necessary 
in the case of processes of the Small Cause Court, or in other cases 
which might be mentioned, we think that the requirement might 
well be abolished. It is matter for consideration whether the 
present requirement should be retained in the case of writs issued 
under Order 37. 

6, As regards service of the writ of summons, it was suggested 
to us that it would be au advantage if this could be done by 
attorneys’ clerks. Under the High Court rules most processes may 
he served by solicitors’ clerks, but a summons to defendant to appear 
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and answer is among the exceptions, and will be found to be 
expressly excepted by Order 49, Exile 1 of the Code. We think 
that iff some cases it would be highly advantageous if solicitors* 
clerks were allowed to effect service of summons. We suggest as 
a matter for consideration by the judges that a system might be 
introduced whereby certain specially suitable clerks should be 
authorised by the sheriff to serve processes as is done for example 
in Bombay. 

7. In India a plaint is supposed to be accompanied by the 
document or documents on which the plaintiff relies, or by a list 
of such documents. In commercial and other cases where it is not 
expected that the defendant will put up any serious defence a 
requirement of this sort may become somewhat of a nuisance. This 
fact was pointed out to us in Bombay. So far as Calcutta is con- 
cerned we think that the rule operates without difficulty and that in 
substance discovery of documents is dealt with after written state- 
ment has been filed. It was pointed out to us, however, that rule 17 
of Order XI, which gives ten days to comply with the request for 
an appointment to inspect documents is too long and that this 
period might advantageously he shortened to seven days. 

S. In this Court the simpler interlocutory work is clone by the 
master or the registrar. The rest of the chamber work is taken 
by a single judge who also takes motions, ex parte cases and short 
causes. We were not told and we are not aware, that any substan- 
tial further devolution of chamber work to relieve the judge in 
chambers is called for. 


The following statement gives the distribution in recent years 
of the work in interlocutory applications : — 


Y ear. 

Judge. 

- 

Registrar. 

Master. 

1917 

4,493 


3,382 

19 IS 

5,311 


3,398 

1919 . 

ti.043 

. 2,910 

3,146 

1920 . ..... 

7.0 23 

2,341 

3,701 

1921 

8,724 

2,697 

4,213 

1922 

10,140 

79 

8.401 

1928 

9,961 

3o 1 

6.986 


9. An important feature of the practice is that issues are settled 
on the conclusion of the opening of the plaintiff’s counsel, that is 
in the course of the hearing of the case. Whatever criticism may 
be made upon the pleadings, it cannot he said that the pleading's 
are so incorrigibly had as to give the parties insufficient notice, 
in practice, of the case which they have to meet. If by way of 
exception the pleadings should in any particular case be entirely 
insufficient for this purpose it is, of course, open to the party 
aggrieved to apply for further discovery in some form. This 
method of settling the issues at a time when each party knows his 
own case, knows what he can expect by his evidence to prove, and 
knows what it is idle to dispute, works well. It is in striking 
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contrast to the mofnssil practice whereby the settlement of issues' 
takes place at a time when the parties or their representatives have 
a minimum amount of information as to their own case or their 
opponent's case. 

10. As regards the classification of work, separate lists are kept 
for Commercial causes, Liquidated claims and other causes; a 
special list for Short Causes is also kept. Speaking broadly the 
method adopted in this court is, to give no fixed dates for hearing 
save for special reason, to hear cases in their order as they stand 
in one or other of the prospective lists, to put each judge in charge 
of a particular list or lists, to give warning in the daily cause 
list of those cases which are about to go into the peremptory list 
for hearing and to require attorneys and parties to work by these 
lists and thus to know from these materials when to be ready. If 
for any special reason a case has to be postponed, the judge does 
not find himself in the position of being unable to give another date 
for hearing for months and months ahead. The case can keep its 
place in order of priority and can be taken on the following day or 
two days or a week thereafter. In a case of special urgency, or 
where a large number of witnesses from a distance have to be heard, 
it is possible to fix a suitable date a few days ahead and, subject 
to any part heard ease, to make that date effective. Attempt is 
made to put down for a given day a reasonable number of cases- 
and no more. We think, moreover, that the attorneys and the 
parties get as much notice as is practicable of the contents of the 
next day’s cause list. 

11. There is, however, one speciality about the Calcutta cause- 
list. When a case is ready for hearing, it is the duty of the plaintiff 
to see that it is set down in its appropriate prospective list. If the 
plaintiff does not do so the defendant may. It not infrequently 
happens that cases are brought but not actively pursued, whether 
because the plaintiff’s case is weak or because both parties are 
afraid of one another or for some other reason. It is provided 
by rule, that if a case is not set down for hearing in any prospective 
list within six months from the date of its institution, the Court 
will give notice to both parties and the case will be set down before 
a judge for dismissal on the ground of non-prosecution in the* 
absence of good reason for the delay. In this way waterlogged or 
derelict cases are got rid of and people who bring suits in the Court 
are persuaded that they must either get on or get out. The figure* 
showing the number of pending cases is in this way kept down and 
the work of the Court’s Office is lightened in the end by getting 
rid of a mass of unreal litigation. 

12. As regards fees, the system of ad valorem conrt fees does' 
not obtain. Recently the scale of fees has been raised substantially 
with a view to making the Original Side pay its own way. Still 
when one compares it with what is paid in the mofussil or even ii? 
the High Court of Madras, the scale of fees is very moderate. A 
charge is made for drawing up the decree and this charge is slightly 
graduated. We are inclined to think that the practice of other 
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courts whic^L make no charge on the decree, but make it at an 
earlier stage of the proceedings has some advantage. This matter 
has, however, recently received attention from the judges and we 
have not examined it sufficiently to justify our making any definite 
recommendations. 

13. As regards special facilities for expedition in appropriate 
cases there are in this High Court several methods in full force. 
Thus there is a separate list for Liquidated Claims. Again, there is 
a special arrangement for dealing, on special application, with 
cases that are expected to be short. Further, there is a system of 
“ Originating Summons ” adopted from the modern practice of 
the Chancery Division whereby ordinary mortgage matters, partner- 
ship matters, vendor and purchaser matters, and various other 
matters, can be disposed of without the machinery of a suit. This 
system also obtains in Bombay. We think that in both Courts the 
practice might be modified with advantage by getting rid of the 
■necessity of the applicant filing a document in the form of a plaint, 
and that the attorney for the applicant might draw up, and have 
■issued, the originating summons without the judge having to settle 
it in advance. 

14. As regards bills of exchange or negotiable instruments, 
ranch use is made in this Court of Order 37. Applications for 
leave to defend are made to the judge ex parte. By a rule of the 
High Court the plaintiff may afterwards, if leave to defend is 
granted, move to discharge the order. The question whether the 
six months’ limitation applies or does not apply to claims brought 
under Order 37 has not, so far as we know, attracted notice or been 
a source of difficulty. In dealing with such suits, when no leave 
to defend has been given and the case is set down for hearing in 
the undefended list, some difficulty has arisen in cases where 
interest is not provided for by the instrument itself, but a claim is 
made upon an alleged contemporaneous oral agreement for a rate 
of interest higher than that provided for by the Negotiable Instru- 
ments Act. The same difficulty has, we understand, arisen in 
other courts. It is open to a High Court by rule to extend the 
provisions of Order 37, as the Bombay High Court have, in fact, 
done, to cover other matters including such claims as claims for 
interest payable under oral agreements. Apart from any sucb 
extension, however, we think that the rule should be made cleat 
and plain, that under Order 37 the plaintiff can only recover interest 
provided for by the document or interest at six per cent, as provided 
for in the Negotiable Instruments Act. It should he made plainer 
.also that in giving judgment under Order 37 the Court has exactly 
the same powers -as to interim interest and interest upon the 
decree, as it would have in any other case. All references to Order 
37 in the Negotiable Instruments Act (XX YI of 1881) should be 
repealed at the earliest convenient opportunity. [Cf. sections 80 
and 117.] 

15. At one time it was thought that interim interest, that is 
interest for the period subsequent to the institution of the suit, 
Ahould never be given where the plaintiff’s claim rested in damages 
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and not in debt. This doctrine is not now regarded as correct 
and is not, we believe, either in Calcutta or Bombay regarded as 
imposing a limitation upon the discretion to grant interim interest 
expressly vested in the court by section 34 of the Code. In what 
are called suits for “ differences ”, that is for damages for non- 
acceptance of goods, e.g., in the piece-goods market, a refusal to 
grant interim interest on the ground that the plaintiff’s claim is 
logically a claim for damages is manifestly unjust, 

16. We think, however, that the practice of this and other courts 
would be improved if a rule were made to the effect that interim 
interest might be given at any rate up to 12 per cent, without 
evidence having been called to substantiate or justify any particular 
rate : but that interim interest at any higher rate should not be 
granted except upon grounds based upon specific evidence, e.g. 
where the contractual rate is higher. 

IT. Recently the Court has brought into force with slight 
variation the complete English practice under Order 14 of the Rules 
of the Supreme Court. This covers the matters dealt with in clause 
(/) of sub-section (2) of section 128 of the Code. The English 
practice has been maintained in that the question of leave to defend 
is decided in the presence of the plaintiff. We understand that this 
practice has already been found of considerable service in ejectment 
cases between landlords and tenants. 

18. The last form of special facility is the Commercial list. 
Suits of a commercial character are put into a separate list and the 
time of one judge is devoted at present to these suits. Eor reasons 
already indicated fluctuations in trade have, in past years, pro- 
duced some congestion in this list. Special efforts have, however, 
been made to reduce it to a minimum and we do not think that in 
1924 there is any ground for complaint so far a- expedition in 
commercial cases is concerned. At no time has this Court imposed 
any special rules of limitation as a condition of a commercial case 
being deal! with by the Commercial judge. 

19. This Court has not established any special system of third 
party notice or counter claims. It has, however, a special system 
as lo garnishee orders and as regards the substitution of the legal 
representatives of a party deceased. This substitution is made 
e,v gartc and so far as we were able to learn this system works well 
and without giving rise to fraud. There is a special rule whereby 
service may, by leave of the Court, he effected by registered post. 
This too has worked well. 

20. We think that the most promising line of improvement as 
regards the practice in this Court is to be found in the suggestion 
to introduce the English system whereby the plaintiff in an ordinary 
case is required to take out a summons for directions. (Vide 0. 
XXX, R. S. C.) In the Commercial Court, in particular, we think 
that this might very easily be introduced and might ensure the 
advantage which the English Commercial Court was intended to 
ensure, namely, that the interlocutory orders should be made by 

judge who was ultimately going to try the case. Though much 
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use is made of the rules and orders with refeienee to discovery, we 
do not doubt that an appropriate series of directions given by the 
judge or master would regularise and improve the interlocutory 
practice and the preparation of cases. We do not think that ail 
order on such a summons can usefully he made as a rule until after 
the written statement has been filed. So long as the dual system 
obtains in any court the work of the attorney in the preparation of 
the cases ought to be a distinguishing feature. 

21. We were informed that as regards non-commercial cases 
the delay in disposal was felt as a grievance ; also that the 
registrar’s office stall was in need of being strengthened as there 
we n some delay in copying and in issuing orders and decrees. 
Complaint was also made to us of delay as regards references to 
take accounts. So far as the registrar’s office is concerned we 
understand that this matter has recently been specially examined. 
We cannot, however, emphasise too strongly the fact that conges- 
tion in the office of a Court produces inordinate inconvenience and 
expense to parties and their legal advisers. 

22. Until recently persons called to the Bar in England were 
alone accorded the right of audience on the Original Side in this 
High Court. In view of the recommendation of the Indian Bar 
Committee arrangements are being made whereby persons who have 
qualified in India to become vakils may oil certain conditions be 
enrolled as advocates of the court and practice as such on the same 
terms as those on which advocates have hitherto been allowed to 
practice. 

23. From time to time proposals have been made for the 
establishment in Calcutta of a court on the analogy of the city 
civil court of Madras; a court, that is to say, which would try 
all suits except those arising' in the probate, matrimonial or 
maritime jurisdiction, provided that such suits arose within the city 
of Calcutta and did not exceed a certain figure of value for the 
purpose of jurisdiction. Any such court would almost certainly 
have to charge fees ad valorem under the Court Fees Act. It 
would require a separate establishment. It would presumably 
have considerable execution work to do in cases in which execution 
was sought against immovable property in Calcutta. Whether one 
judge or two judges would be required is perhaps a question. It 
lias been argued with some degree of force that a small partnership 
suit, partition suit, or administration suit arising within Calcutta 
costs the parties too much in the way of fees to the profession if it 
be litigated in the High Court. We do not doubt iliat there must- 
be cases where the whole of the partnership or other property in 
dispute has been dissipated in costs. "Unfortunately cases of this 
character are not seldom those in which a careful preparation, such 
as is done by an attorney, is very necessary. We are not satisfied, 
indeed, that such ca^es would not be disposed of in the High Court 
in a manner more beneficial to the parties and less likely to result 
in appeal than if they had been handled by a court of the mofussil 
type. We are unable to report in favour of the institution of such 
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a City Civil Court, whether on the grounds of economy or of 
expedition. We think that litigants would pay as much and 
receive less satisfaction under the proposed system. Cases affecting 
immovable property in Calcutta should, we think, be determined 
in the High Court. Commercial cases above two thousand rupees 
not infrequently call for argument and decision by lawyers specially 
trained in commercial matters. To get a cheap judge is by no 
means always an economy, and it is a matter of debate whether 
.appeals brought from such a court as is proposed would not con- 
siderably exceed the appellate work that now arises out of the same 
cases. Now that work on the Original Side of the Court is no 
longer likely to be confined to persons who have been able to go to 
England, a good deal of the reason which originally lay behind 
the proposal no longer holds good. We consider that under the 
new conditions a strong Ear and a strong court on the Original 
Side will have a better future and a better chance to do good service 
to the public under the present system than if another court he 
■ established. 

Madras. 

1. The Original Side of the Madras High Court ordinarily 
.engages the attention of tw r o judges. The governing fact is that 
since 1892 a city civil court has been established in Madras 
with jurisdiction, except testamentary, matrimonial and mari- 
time, up to Its. 2,500, and without jurisdiction in insolvency. 
The city civil court exists by virtue of India Act VII of 1892, 
and Madras Act V of 1916. The objects for which this Court 
was established were apparently to create a cheaper tribunal than 
the High Court for the benefit of the poorer class of suitors, and 
to obviate the waste of judicial power involved in the system 
mnder which every petty dispute, not technically a small cause, 
had to be determined by a judge of the High Court. An im- 
portant part of the w r ork of the city civil court is execution of 
.decrees of the Presidency Small Cause Court against immovable 
property. The Court is presided over by a single judge at a salary 
-of Ps. 1,200 per mensem. -The following clerical establishment 
'was entertained in the year 1920 : — 

1 Sheristadar on Ps. 150 per mensem, 

2 Translators on Ps. 70 and Rs. 50 per mensem, 

11 Clerks, one each on Ps. 100, Rs. 60, Ps. 50, Rs. 40, Rs. 30, 
and Ps. 15, and five on Ps. 20, 

1 Typist on Ps. 20 — 1 — 35, 

1 Nazir on Ps. 60, 

5 Bailiffs, one each on Rs. 60, Rs. 20, Rs. 17^ and two. on 
Rs. 15, 

1 Examiner on Ps. 20, 

2 Copyists on Rs. 10 each, 

the total cost being roughly a little over Ps. 900 a month. 

2. Erom time to time, of late years, the work of the court has 
'been more than sufficie3it to occupy the full time of the judge, 
-and an additional judge had to be appointed for three months in 
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1915 and 1918. It appears that the desirability of raising the* 
jurisdiction of the city civil court to Us. 5,000 or even higher*, 
has constantly been considered; especially as a means of avoid- 
ing the expense of an additional judge in the High Court. So 
far the limit has not been raised, largely because it was found 
that the relief to the High Court would be comparatively small 
and that such relief while not allowing the strength of the High 
Court to be reduced by one judge would necessitate the appoint- 
ment of an additional judge to the city civil court. Moreover, 
for suits between Es. 2,500 and Es. 5,000 the cost of litigation 
would probably be higher in the city civil court by reason of 
the Court Fees Act, so that litigants would be required to pay 
more for a decision by an inferior tribunal. In the city civil 
court the initial ad valor era court fee for a suit of Es. 2,500 is 
now Es. 232-7-0, -whereas in the High Court a court fee of Es. 150 
is sufficient for any case up to Es. 10,000 in value. For these 
reasons, up to the present, the Government does not appear to 
have decided upon an increase in the jurisdiction of the city civil 
court. 

3. An appeal lies from the city civil court to the appellate 
side of the High Court. For 1922 the average duration of such 
appeals was 389 days. The statistics with reference to the work 
before the city civil court and of the appeals therefrom are given 
below : — 


Year. 


S TJ 

ITS. 


Execu- 

tion. 

Appeals. 

Number 

instituted. 

Disposals. 

Pending 
at close 
of year. 

No. of 
execution 
proceed- 
ings dis- 
posed of. 

No. of 
appeals to- 
High 
Court. 

Total. 

Contested. 

1914 

405 

426 

262 

33 !• 

465 

27 

1915 

470 

58S 

413 

225 

513 

43 

1916 

501 

504 

337 

227 

49S 

23 

1917 

549 

525 

33S 

256 

465 

21 

1918 

; 

530 

453 

293 

318 

354 | 

19 

1919 . • ! 

44S 

417 

267 

356 

361 

29 

1920 

543 

COS 

431 

310 

3S5 

58 

1921 

661 

607 

379 

473 

451 

65 

1922 

553 

688 

478 

362 

366 

68 

1923 

582 

616 

379 

346 

542 

147 


4. As regards the raising of the pecuniary limit of jurisdic- 
tion of the city civil court, the fact is, that the figure of Es. 2,500* 
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was original!}; chosen because it was. at tlie time the court was estab- 
lished, the limit of the powers of the district munsif. The district 
raunsif's powers have hnce been raised to Its. 3, GOO, and we under- 
stand that there i> a proposal that the}' should he raised to Rs. 4,000 
or more. It h certainly anomalous that the jurisdiction of the 
judge of file city civil court, who is an officer graded with refer- 
ence to his pay as equal to a district judge of the lowest grade, 
should be lower than that of a district nmnsif. It may, moreover, 
lead to practical anomalies, e.g., in the ease of cross suits brought in 
a munsif \s court and in the city civil court. The latter would have 
to slay its hands and wail for the decision of the district nmnsif, or if 
both suiis were ordered to be tried together they would have to be 
tried by the district munsif. There might also he anomaly in con- 
nection with ihe doctrine of res judicata. It was apparently to avoid 
such anomalies that the jurisdiction of the city civil court was origin- 
ally made uniform with that of the munsif in the mofussil. It may 
be observed also with some fairness that if the fall in the purchas- 
ing power of the rupee is in a large degree justification for rais- 
ing the pecuniary limit of the district munsif 1 s power, this reason 
is equally valid in connection with the city civil court. 

5. Any such increase of jurisdiction would lead to an increase 
in the work fo be done and would entail the appointment of an 
additional judge in the city civil court. In so far as relief was 
afforded to the High Court this would, however, he a substitution 
of a less expensive agency to do the same work. At present the 
average duration is shorter in the city civil court than on the 

Original Side of the High Court. We cannot help thinking, 

however, that if an increase of jurisdiction is to be granted to 
this court the present scale of judge’s pay should he substantially 
improved. Of suits brought on the Original Side in 1923 
43 were between Rs. 1,000 and Rs. 2,500, 

239 ,, ,, „ 2,500 and ,, 4,000, 

and 118 „ ,, 4,000 and ,, 5,000. 

(j. Coming now to the Original Side of the High Court the 

present state of its work may he gathered from the following 


figures : — 


Year. 

Iurvitated 
during the year 
(excluding 
cases received 
by transfer, 
etc-.). 

Total for 
disposal. 

Disposed of. 

Pen din 2 at 
close of year. 

1919 

915 

! ,5 IS 

(>80 

S3 3 

1920 

um 

1,805 

S 1 3 

1,0.'-L 

1921 

1,170 

2,202 

1,033 

3.220 

1922 

1,105 

2.379 

3,073 

I,8o0 
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7. The main thing which struck ns at Madras was that this 
Court carries on in strict accordance with the provisions of the 
Civil Procednre Code, summonses being issued for settlement of 
issues, and a substantial part of the time of one of the two judges 
is occupied by what is called the Issue Court. This means that 
a long time before the hearing and at a comparatively early stage 
of the case when neither party has gone to any great trouble or 
expense in preparation, the judge settles issues as in the mofussil, 
notwithstanding that the legal advisers of the parties in a Presi- 
dency Town are, presumably, competent when drafting pleadings 
to frame them in such a manner as to serve the purpose of a 
pleading. We have no hesitation in saying that if the Issue 
Court, as it is called, were abolished altogether much waste of 
time and effort would be saved. However ignorant, or unin- 
structed, or badly instructed the legal profession in a Presidency 
town may be supposed to be it cannot be necessary to occupy the 
time of a High Court judge in the work of finding out the points 
on which the parties are at issue. If any party is in doubt, the 
provisions for obtaining further particulars, and other provisions 
as regards discovery, enable him to have his doubt solved. It is 
necessary in the mofussil for the court to cope with the ignorant 
litigant or the uninstructed junior pleader, by taking the plaint 
and the written statement and setting out succinctly the various 
issues, after attempting to get the parties to reduce their dispute 
as much as possible. In any case of incorrigible pleading, where 
the aggrieved party has not taken the proper steps before the 
hearing to get the pleadings into a reasonable condition, it is 
always open to a judge at the commencement of the trial to make 
the necessary orders as to amendments, as to adjournments, and 
above all as to costs. So far as we know the profession in Madras 
is just as capable of pleading properly as the profession anywhere 
else, provided always that it is made to do so and talked to pro- 
perly when it fails to do so. If issues are settled at the end of 
the plaintiff's opening,' when each party is in full possession of 
his opponent's case, and of his own case, much less trouble will 
be required to obviate gratuitous and unnecessary issues. 

8. Comment has been made that time allowed for lodging the 
summons with the Sheriff and the time given for appearance is 
longer than necessary. 

9. The general opinion in Madras appears quite rightly to be 
in favour of machinery whereby ordinary interlocutory work may 
be done in the first instance by a subordinate officer to be called 
a registrar or master and not by the judge. There must in these 
cases be a right of appeal to the judge, but there is no justifica- 
tion for the vast mass of ordinary interlocutory business coming 
directly before the judge. Questions of the appointment of a 
receiver, of the granting of an interim injunction, and other im- 
portant interlocutory matters must necessarily borne directly 
before the judge, but such matters are a comparatively small pro- 
portion of the total volume of interlocutory business. We appre- 

L 
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ciate that some delegation has already been made and we have 
been referred to Rule 542 of the High Court Rules. We think, 
however, that further delegation might be made and that the officer 
•should be given full power over costs in all matters coming before 
him. This will become of great importance if the system of 
C£ summons for directions ” is, as we think it should be, made com- 
pulsory. 

10. As regards the office of the High Court some complaint 
was made before us as to the time taken in obtaining copies. We 
do not, however, think that the position as to this can be very 
bad as this was not made a matter of substantive complaint by 
the Attorneys’ Association. Still no form of delay is more un- 
necessary, unprofitable or annoying, and from time to time the 
copying department should, as necessary, be given additional 
assistance to clear off arrears. 

11. Apart from the Issue Court and the interlocutory work a 
considerable proportion of the time of one of the two judges is 
occupied in insolvency work by reason of a system special to 
Madras whereby debts, due to insolvent estates, are recovered by 
proceedings taken in the insolvency. This matter is dealt with 
in another part of this report. 

12. As regards cause lists, it is the recent practice of ihe Court 
to divide cases into four lists. Class “ A ” consists of commer- 
cial cases, suits for movables or money, claims for damages, for 
breach of contract or for tort, suits for dissolution of partnership 
or for the taking of partnership accounts, and suits for injunc- 
tion. Class “ B 99 comprises suits for immovable property, suits 
for specific relief, administration and maintenance suits, suits 
relating to private trusts and mortgage deeds, suits under the Hindu 
«nd Muhammadan law of inheritance, succession, partition, 
adoption and the like. Class C 99 comprises matrimonial suits 
and Class “ D 93 testamentary suits. It should be noticed that 
while commercial cases are included in Class “ A,” special treat- 
ment and expedition in the manner of a commercial cause is asked 
for or given in a very few cases only. The number of such appli- 
cations in recent years is : — 

1920 . . . One. 

1921 . . . Seven. 

1922 . . . Four. 

1923 . . . Seven. 

1924 (to August) . One. 

The reason so far as we can judge is that the profession has not 
adapted itself sufficiently to the idea of a commercial court and 
that the clients do not sufficiently appreciate the facilities which 
.such as court. provides to insist upon their lawyers utilising them. 

13. By Madras Act V of 1916 suits of the small cause type 
inay be brought in the city civil court if over Rs. 1,000. As 
regards the removal from the Presidency Small Cause Court of 
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• suits which, exceed the value of a thousand rupees, such removal 
may be made by the High Court either to the High Court itself 
or to the city civil court. In either case the provisions of sub- 
sections (2), (3) and (4) of section 39 of the Presidency Small 
Cause Court Act XV of 1882 apply to the case. We think it 
worth while to observe that the application contemplated by the 
first clause of section 39 is an ex parte application, that the defend- 
ant is given a certain right, but a right coupled with a condition. 
The condition appears to us to be just as useful in the public 
interest as in the interest of the plaintiff. Any practice whereby 
such applications are disposed of by the making of unconditional 
orders of transfer to the High Court, by consent given by the 
lawyers of both sides, is apt, we think, to lead to a certain amount 
of evil. We would respectfully recommend that the practice under 
section 39 of this Act should be strictly in accordance with its 
terms. 

14. At the actual hearing of a case the officers of the court, 
sitting before the judge, are, we understand, an interpreter, a 
shorthand writer, and bench clerk, the last named on a salary of 
about Es. 150 in place of a deputy or assistant registrar who till 
recently acted as clerk of the court. 

15. The only provision for obtaining summary judgment in this 
Court is Order 37 of the Code. We understand that applications 
for leave to defend are made in the presence of the plaintiff and not 
ex parte. A complaint was made to us that Order 37 has not been 
of much use to plaintiffs in practice, but, whether this be so or not, 
we would respectfully recommend that this High Court should 
establish machinery whereby plaintiffs may obtain summary judg- 
ment either on the lines of the English Order 14, E. S. C., or else 
by the application of Order 37 to the class of cases mentioned in 
clause (/) of sub-section (2) of section 128 of the Code. 

16. As regards the taking of accounts, this is done by an officer 
called the official referee. Sales in mortgage suits are conducted 
by him and the auctioneer’s commission in respect thereof goes to 
Government and helps to finance his post. The registrar, however, 
settles the proclamation of sale. In account cases the system of 
costs whereby vakils get an ad valorem fee seems to operate dis- 
advantageously as it is not calculated to make the vakil take the 
same interest as is taken by the attorney who would be entitled to 
charge for each attendance. 

17. There is in this Court no procedure by way of originating 
summons whether in vendor and purchaser or in other cases, though 
there are, of course, certain original petitions, e.g ., under the Trust 
Act. We think that cf originating summonses ” might be intro- 
duced with advantage. 

18. There are two matters with respect to which we have noticed 
complaints which seem to have some degree of justification. The 
first is that too many cases are frequently posted before a single 
judge for hearing on a given day. This is a practice which is 
frequently defended on the ground that it obviates all chance of 
the Court having to adjourn for lack of ready cases. If is rery 

h 2 



260 


important to make sure, however, that the number of cases liaBlb* 
to come on for hearing before a given judge on a particular day 
is carefully limited. Experience shows that cases which are very- 
low down in a long list are seldom ready if the list collapses* It 
is unfair to legal practitioners to expect them to provide against 
the possibility of cases requiring their attendance at the same time- 
in different courts unless great care he taken to have no> more tham 
a reasonable margin of work listed before a given judge for each 
day. Applications for adjournments on all kinds of suspicious- 
pretexts are inevitable when long lists of cases are posted. The- 
rule ought always to be that no case should be liable to be called, om 
unless it is probable that it will be called on. 

19. Strong representation was made to us by one witness as to* 
the crowded and disorderly condition of the Courts. This- is a 
matter of great importance and is due to the arrangement of the 
buildings. The Judges complained of it to the Bar Committee.- 
It is difficult in India to prevent courts becoming crowded witht 
people who do not understand the language of the Court and who 
are apt to talk and to keep up a buzz of confused noise. Having- 
. regard to the crowding of the courts and the large number of* 
public passages round them it is specially difficult in this*Higlr 
Court to preserve the necessary silence in the courts themselves,, 
but we have no doubt that the learned judges will take stringent 
action whenever necessary and possible. 

Bombay. 


1. The Original Side of the Bombay High Court is the largest 
Original Side in India. The following figures may he taken to : 
show the position for some years past : — 


Year. 

Pending 
from last 
year. 

Piled 
and resto- 
red. 

Total for 
disposal. 

Disposed 

of. 

Pending. 

y Pipe 
fbr 

hearing* 

1917. 

785 

1,479 

143 

2,407 

1,516 

891 

209 

1918. 

891 

2,072 
163 j 

3,126 

1 

1,444 

1,682 

84K 

1919s. 

1,682 

3,768 

190 

5,640 

2,973 

s 

2,667 

1,625^ 

1920. 

2,667 

3,808 

195 

6,670 

2,922 

3,748 

2,559** 

1921. 

3,748 

i 

5,435 

201 

1 

9,384 

5,127 

4,257 

2,375v 

1922. 

4,257 

5,920 

249 

i 

10,426 

5,470 

4,956 

2,744, 

1923 . 

4,956 

5,256 

346 

10,558 

5,759 

4,799 

2,358' 
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2. During the last five or six years the increase in litigation 
lias been exceptional and to all appearance bas been produced by 
causes wbicb are temporary. The Armistice led to a collapse of 
the piece-goods and other markets, thus . giving rise to hundreds 
of suits for breach of contract. From 1919 to 1921 there was 
exceptional activity in the buying and selling of shares. A land 
boom and the subsequent slump led to many suits relating to the 
sale and purchase of immovable property. The policy of rent 
restriction has been responsible for a very considerable expansion 
of the work of the Court as between landlord and tenant. During 
all this time financial stringency and the tightness of money has 
led many people to defend suits for the mere purpose of gaining 
time. 

3. The inability of this Court to dispose, in a reasonable time, 
of suits on accepted bills of exchange caused considerable injury 
to Home firms and gave rise to complaints on the part of London 
and Lancashire merchants trading with India. The Summary 
Procedure provided for such cases by the Code, viz . , Order 37, was 
rendered ineffective by reason of the requirement (Limitation Act, 
1908, Article 5) that a plaintiff to get the advantage of this Sum- 
mary Procedure must bring his suit within six months of the cause 
.of action accruing. It may or may not be, — we do not as a Com- 
mittee feel ourselves entitled to pronounce upon! the point, — that 
individual judges failed to take a sufficiently sjrong line in the 
exercise of their powers under Order 37 to give summary judgment 
or to require security. In view of the rule of law which allows 
as between the immediate parties to a suit a plea of partial failure 
of consideration, and in view of the defences generally set up in 
such cases it is not surprising that a considerable number of quite 
unfounded defences served the purpose of preventing the plaintiffs 
suit being dealt with as a Short Cause. Here again it may or 
may not be that individual judges too readily allowed such cases 
to be sent to the Long Cause List. Again, for reasons which we 
consider on the whole to be insufficient, the Commercial List has 
in this Court always been reserved for cases where the plaintiff 
has brought his suit within a very short time (three months) of 
the accrual of the cause of action. Even so, however, this list 
was in 1919 in danger of being swamped by an inflow of many 
cases. In June 1919 the prescribed time of three months was 
by executive order shortened to one month so as to prevent the 
vast mass of commercial cases being filed as such, with the result 
that they were relegated to the Long Cause List. We are informed 
that no complaint was received from recognised commercial asso- 
ciations with reference to the time-limit but that since March 1924 
the time has been extended to six months. The figures given 
below as regards commercial cases during the last few years illus- 
trate what we have just described and further show that even now 
too little use is being made of the Commercial List as a means o£ 
expedition. 
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Number of Commercial Causes filed. 



Years. 

Months. 

1919. 

1920. ' 

1921. 

1922. 

1923. 

1 924. 

January . 

95 

Nil 

16 

IS 

24 

(5 

February 

115 

2 

10 

15 

18 

5 

March 

131 

16 

16 

11 

6 

6 

April 

115 

Nil 

13 

16 

7 

6 

May 

54 

Nil 

1 

7 

6 

2 

J unc 

116 

2 

Nil 

6 

11 

7 

July 

19 

2 

16 

5 

2 

10 

August > 

6 

6 

15 

11 

■ 5 

l i 


; 





(Up to 26th 
August 14)24). 

September 

5 

3 

8 

4 

3 


October . 

6 

7 

11 

10 

7 


November 

1 

8 

12 

10 

4 


.December 

3 

14 

10 

11 

7 


Total 

666 

60 

128 

124 

100 

43 


It will be seen tbat for tlie first half of 1919 the aggregate 
number of commercial suits was 626; for the second half 40. The 
numbers for the succeeding years were 60, 128, 124, and 100. 

4. We understand that in this Court the view has been taken, 
at least by one judge, that under Order 37 the six months' limi- 
tation does not apply, but that it applies only to suits to which the 
High Court has under its rule-making power extended the summary 
procedure prescribed by Order 37. At present, however, the con- 
trary view still prevails in this Court and it is not easy for such 
a question to be taken before an appellate bench. Application 
for leave to defend under Order 37 is in this Court made in the 
presence of the plaintiff. 

5. The chief feature of this Court is the manner in which cases 
are divided into Short Causes and Long Causes. A plaint, when 
presented, is marked as a Short Cause if the Prothonotary considers 
it to be one in which there is little likelihood of a real contest. 
In times of stress every plaintiff is tempted to endeavour to get 
his case dealt with as a Short Cause. When the return date of 
the summons arrives and it turns out that there is a real contest 
the practice has been to transfer the case to the Long Cause List, 
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but recently a tendency has grown up to entertain a new list of 
cases, namely a list of short contested cases. The delay in disposing 
of what are called Long Causes, that is, substantial litigation as 
distinct from mere debt collecting business, is the disturbing fea- 
ture of the present position in this Court. 

Long Causes take two or three years to come on for hearing. 
Short Causes appear to us to get a high degree of expedition. In 
1922 out of 5,873 suits instituted 1,803 were between Us. 2,000 
and Es. 5,000 in value; the great bulk of these were Short Causes; 
of the rest most were commercial or summary suits. The statement 
below shows the position as to these suits of smaller value and also 
the very grave state of the Long Cause List. 



Statement showing the number of cases — Rs. 2,000 and under , between Rs . 2,000 and Rs. 5,000, Rent Suits, etc., filed 

during the years 1917 to 1922 . 


204 


1 

1 No. of 
long 
causes 
pending 
disposal. 

to 

CO 04 O CO C5 CO 

t> o <m o to eo 

00 O CO_ CO^ H co_ 

i— -T CM CC -rf 

Total No. 
of suits 
between 
Rs. 2,000 
and 

Rs. 5,000 
transfer- 
red to the 
long cause 

i list. 

1 


76 

113 

1 120 

i 

115 

133 

141 

Total No. 
of suits 
filed. 

11 

00 r-l to to 

cm r- e- 

O t- L- to 00 

r-T of to" eff vrf lo 

Small 
' Cause 
Court 
transferred 
suits. 

■ 

O 

r-< CC -f C<» C" 

CM CM rf O CO ^ 

! 

Total No. 
of Rent 
Suits. 

OS 

CO -h CC rh 

CO CD i— 1 

. . " CO CO CO 

Classification of cases in 

Column 4. 

! 

Summary 

suits. 

00 

CO CO 00 O CC 00 

<-H CO CO CS <M f~ 

r-l COS 

. ... ... 1 

1 Commer- 
cial 
causes. 

1> 

C. CC CO CO 

CO LO pH CO CO 

Long 

causes. 

o 

Cl 00 <M Hi CM 

I> CO Tf! C5 r— 1 

rH CM O'! r-l i— 1 

Short 

causes. 


Cl OO CO r-l O 

^ oo co a a oo 

CO CO O CO i— < CM 

Total No. 
of cases 
between 
Rs. 2,000 
and 

Rs. 5,000. 


I 

435 

596 ' 

1,032 

1,046 

1,545 

1,803 1 

| 

j TotalNo. 
of oases 
between 
Rs. 2,000 
and 

Rs. 3,000. 

CO 

191 

274 

1 

472 

421 

632 

781 

i 

j 

f ToUJNo. 
of cases 
Rs. 2,000 
and under. 

! 

1 

CO 

149 

1S7 

183 

237 

403 

555 

PH 

Ct 

a> 

r— ( 

1917. 

1918. 

1919. 

1920. 

1921. 

1922. 
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6. For a good many years there has been some agitation in 
favour of the establishment of a Court which could relieve the 
High Court of some of the smaller valued suits. The proposal 
for a city civil court has been canvassed and has been much con- 
sidered both by Government and the High Court, The High Court 
has consistently opposed the suggestion of a city civil court. 

7. An alternative suggestion, however, has recently received 
the approval of the learned Judges, and the Government of Bombay 
is, we understand, prepared to promote legislation to carry it out. 
This suggestion is for the granting of an extended jurisdiction to 
the Bombay Court of Small Causes. It is an experiment more 
limited in character than the setting up of a city civil court on 
Madras lines would be. The proposal is to increase the jurisdic- 
tion of the Small Cause Court to Es. 5,000 and in addition to 
confer jurisdiction in cases of recovery, partition, foreclosure or 
redemption of immovable property, partnership cases, and admin- 
istration suits — all of which are at present excluded by section 
19 of the Presidency Small Cause Courts Act. The proposed scheme 
is not without analogy to the system in England by which a certain 
equitable jurisdiction is vested in the County Court. When 
acting within the proposed extended jurisdiction, the Small Cause- 
Court would be subject to a right of appeal to the High Court. 
An elaborate bill has been prepared by the Government of Bombay 
dealing in detail with all aspects of the proposed change. A ques- 
tion has, we understand, arisen as to whether the necessary legis- 
lation should be undertaken in the central Legislature or in the 
local Legislature. We understand that the former is considered 
to be the proper authority. 

8. There can be no doubt that, as matter stands at present, 
any reasonable system whereby the Original Side of the High Court 
can be relieved of a sufficient number of its less important cases, 
to enable it to cope with reasonable expedition with the remainder 
of its work, will be welcomed. The Small Cause Court in Bombay 
is a new and commodious building, large enough to provide the 
necessary facilities for the additional work. The Court itself 
stands well in the estimation of the public. Some apprehension 
has been expressed lest judges accustomed to summary procedure 
should be out of their element when trying by ordinary procedure 
cases of an important character. Subordinate judges exercising 
Small Cause Court powers under the Provincial Act are required 
to adapt themselves to both types of procedure. So far as we 
are able to learn, this has given rise to no difficulty in 
practice. After the. present arrears have been disposed of, we doubt 
whether the litigation, in cases affected by the change, will gain 
much either in point of expedition or economy. It is not certain 
whether or to what extent the present inflow of cases into the High 
Court will remain at or near its present level. We do not doubt, 
however, that something should be done to cope with the present 
congestion on the Original Side. 

In view of the uncertainty whether once the present conges- 
tion is removed it would not he possible for the Court to keep 
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abreast of its regular work, and the fact (which the evidence goes 
to prove) that undefended cases are better and more cheaply tried 
in the High Court, it is for consideration whether a temporary 
and more limited experiment might, not suffice. If it be not im- 
possible to appoint to the Small Cause Court one or two additional 
judges for a limited period, the High Court might be given power 
by statute to remit certain of the smaller Long Causes to the 
Small Cause Court for trial. This procedure would, doubtless, 
not satisfy practitioners in the Small Cause Court and other persons 
who desire that some part of the High Court’s jurisdiction should 
be permanently taken from it. Again, if nothing is done within 
eighteen months or a year from the end of 1924, but the High 
Court is kept at its present strength, it may be that the arrears 
in the High Court will have, by that time, shrunk to quite manage- 
able proportions and that the necessity for any drastic alteration 
in jurisdiction will have gone. There is considerable advantage 
in this question of jurisdiction being considered under normal — 
not abnormal — conditions. 

9. Very great complaint was made before us on all hands of the 
congestion in the Prothonotary* s office the staff of which appears 
to be inadequate and unable to cope with the ordinary requirements 
of the Court. In view of the enormous expansion of the business 
of this Court it seems highly probable that the staff is really in- 
sufficient in point of number. We understand that the Local 
Government has not satisfied itself as to whether better organisa- 
tion would enable this office to He worked without an increase in 
its personnel or, at least, without considerable increase. We 
understand too that the necessity of deciding upon some reorgani- 
sation of the Courts in Bombay has been regarded as a reason 
justifying the omission to take immediate steps to strengthen the 
office of the Prothonotary. If the scheme for extending the 
jurisdiction of the Small Cause Court he carried into effect the 
office of the Prothonotary will, doubtless, be affected thereby. 
The Bombay Chamber of Commerce represented to the Local 
Government in August 1923 that only a portion of the delays on 
the Original Side was due to shortage of judges and that much 
was due to the paucity of the staff in the Prothonotary *s office. We 
are informed by the Chief Justice that in his opinion, which he 
has given to the Local Government in detail, no attempt at re- 
organisation is likely to improve the position without an inlrease 
of staff. We cannot undertake to decide as to this but in any case 
if the reorganisation of the courts in Bombay and of the office of 
the High Court in consequence thereof is still to take some consider- 
able time, as indeed appears likely, it is necessary that some 
temporary arrangement should be made at once to enable the 
Original Side to cope with the work which at present has to he 
dealt with. Of all forms of delay and injustice that caused by 
inefficiency or insufficiency in the office of the Court is perhaps the 
least tolerable, and it has been too long tolerated in Bombay. 
We are glad to learn that the Chief Justice has, since our visit to 
Btoffiay, arranged for the employment of four temporary clerks and 
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we trust that permanent and adequate provision will noi be too 
long delayed. . Tlie work in the office of the Testamentary Registrar 
should in particular be speeded up. 

10. When a plaint is filed on the Original Side of the High 
Court the summons to the defendant is either a summons under 
Order 37 or a summons applicable to a Short Cause or a Long Cause. 
The two latter forms of summons are in form summonses for final 
disposal hut in the case of a Long Cause the summons requires the 
defendant to file a written statement and serve a copy on 
the plaintiff within four weeks. It also warns the defendant that 
if the suit is not heard upon the return date of the summons it will 
take its turn in the general arrears list. When the Court is unable 
to cope with the quantity of its work the defendant naturally tries 
to put up sufficient defence to ensure that a case instituted as a 
short cause shall be sent ultimately to the long cause list. Lrom 
some examples which we have seen we should judge that very 
little effort has been in general necessary during the last few 
years in order that this object might be attained. When the 
summons is not served in time to enable the case to come on as 
a short cause, upon the date mentioned in the summons, a good 
deal of work is occasioned in the Prothonotary’s office by the 
necessity to extend the return date. An enormous number of such 
applications appear to be made in the course of the year. We 
suggest that some alteration in method might be possible in order 
to reduce their number. 

11. It was brought to our notice in Bombay that the necessity 
for translating the summons into the vernacular might be abolished 
and that in any case the attorney might be allowed to make his 
own translation. It was also pointed out to us that it would be 
a convenience to parties if documents, such as a plaint, might be 
explained and interpreted to them by their own attorneys (as a deed 
would be), not necessarily by the court interpreter. It was sug- 
gested that process might he served by any attorney’s clerk, also 
that some restriction should be put upon the number of times an 
adjournment can be obtained on principle, that is, by consent of 
the lawyers on each side. 

12. One witness suggested to us that share transactions should 
be brought within the definition of Commercial Causes. This, 
however, depends a good deal upon the nature of the share trans- 
actions in Bombay. There is no principle in giving special treat- 
ment to purely gambling transactions. 

13. We understand that arrangement has been made by which 
decrees may be drawn up and engrossed by attorneys, but that this 
has not, in practice, increased the expedition. The fault here can- 
not be imputed to the court. 

14. So far as regards the time limit which prevents a ease being 
filed as a Commercial Cause unless it is brought very shortly after 
the accrual of the cause of action, we are of opinion that this is 
an unreasonable and unnecessary condition, and we have reason to 
believe that the learned judges may shortly see their way to recon- 
sider the wording of the present rule. It is absurd to suppose that 
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in all cases it is good business to allow no time to a debtor before 
suing him. In the case of plaintiffs resident in England and doing 
export and import business any short period of time is plainly 
insufficient for the purpose. This time limit should, we think, be 
abolished. 

15. Reference has been made already to a system of “ special 
bailiffs. ” We understand that practically every attorney’s office 
has a clerk who is thus authorised to serve processes, and some of 
the delay in effecting service of processes in Bombay occurs, w^e are 
told, in the attorney’s office, that is, in effecting service and in 
making a return. The bulk of summonses to appear and answer are 
served in this manner by attorney’s clerks as special bailiffs. 
These special bailiffs are not paid out of the service fee, but the 
cost of service goes against the client in the attorney’s bill. The 
fee paid to Government goes to Government for nothing. In other 
words the plaintiff pays twice for the same thing. 

16. We think that in Long Causes the English system of 
a Summons for Directions might with advantage be introduced in 
this Court as well as in Calcutta. Such summonses will have to 
be dealt with by the Prothonotary, who is already an overworked 
officer. The time spent, however, in giving proper directions is 
in general an economy of time and when the distribution of 
work in the Prothonotary’s office is reconsidered, as it ought to be, 
we trust that arrangements will be made to enable the Prothonotary 
to undertake this very necessary work. Whether it would be 
desirable to make the taking out of such a summons compulsory in 
every case, and, if so, at what stage, is a matter for consideration by 
the court. 

17. As regards documents filed with the plaint, we think that 
in cases of the Short Cause type the practice of copying out a 
considerable correspondence when in fact there is little or no pros- 
pect of contest should be discouraged. It does not appear to be 
required by the rules. 

18. One of the most difficult and yet most important of the prac- 
tical questions in connection with this High Court is the question 
of Cause Lists. Both the lists and the arrangements for publishing 
them were the subject of some complaint before us. This is a 
matter as to which it is difficult for us to make suggestions, parti- 
cularly as the experience of the Chief Justice puts him. in a much 
better position than we can claim to occupy for deciding as to the 
best means of improvement. It seems plain that the daily lists 
are longer than might be thought desirable but for the fact that 
a great many cases turn out to be ineffective. At present, cases 
come into the Cause List operatively as a matter of office routine, 
there being no system by which cases have to be set down for trial 
as in England or in the Calcutta High Court. It seems hardly 
possible to follow the system familiar to practitioners in the Lord 
Mayor’s Court in London or the Company Court of the Chancery 
Division, whereby the list of cases is called over at the sitting of 
the Court and unopposed or ineffective cases are got out of the 

first. If all the judges were to follow this practice, counsel 
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^and solicitors might find themselves required to be present in 
different courts at the same time. We understand, however, that 
it is not impossible for special notice to be given, at intervals of a 
iortnight or so, that a list of a considerable number of cases will 
he called over in this manner on a given date. A suggestion was 
made to us by Mr. Justice Marten that cases should be set down 
for trial when ready, that a fee of, say, fifty rupees should be 
•charged at this stage, half of this to be returned provided due 
notice of settlement be given before the case comes into the day's 
list. This certainly would be an effective method of weeding or 
thinning the Cause List provided that rules be made for the dis- 
missal for want of prosecution of (1) cases not set down for trial 
within six months of institution and (2) cases in which no .step 
has been taken for a period of six months. We understand, how- 
ever, from the Chief Justice that any such system would be impos- 
sible unless additional assistance were available in the Prothono- 
itary's office since the work of keeping the suit registers, as at 
present, is as much as the office is now able to cope with. This, 
however, is in our opinion a very important matter. As a well 
^arranged system of Cause Lists is a source of immense saving of 
time, trouble, and money to the profession and the public, we 
would strongly recommend that the necessary office staff should 
be provided to enable the Chief Justice, either on the lines above 
■suggested or otherwise, to make a substantial improvement in the 
arrangements. We are not unaware that from time to time schemes 
have been put forward and efforts made to effect improvement. 
Last year a list of old suits was called on before one of the judges 
and a large number were disposed of. Again, it may be possible to 
provide that suits of a certain age should be put into a Stayed 
List " until one of the parties takes steps to have a date fixed for 
the hearing. We draw attention to this matter in the hope that 
these efforts will be renewed in more favourable circumstances when 
the question of the office staff of this High Court is dealt with. 

19. The settlement of issues is done at the commencement of 
the trial, i.e before plaintiff's counsel opens his case. This is 
much the same — not quite the same — as the Calcutta practice. 

20. Shorthand writers are not provided in this Court for the 
recording of evidence ; everything depends on the note taken by 
the judge himself. This is a heavy strain upon the judges and 
at times must result in a somewhat unsatisfactory record — parti- 
cularly of cross-examination. It seems, however, impossible at 
present to expect that a staff of shorthand writers should be provided 
lor some half a dozen courts. It might, however, he considered 
whether a sufficient staff of shorthand writers to take down the 
evidence in one important case and to have the transcript ready 
by the following morning might not pay for itself out of the fees 
charged to parties in the more important cases. In some cases 
attorneys and parties regard it as a great advantage to have a 
shorthand note of the evidence, and are well able and very willing 
io pay for ,a transcript. 
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21. As regards removing cases from the Presidency Small 
Cause Court under section 39 of the Presidency Small Cause Courts 
Act, the Bombay High Court has hv rule fixed the amount to be 
deposited as security for costs at four hundred rupees. This is 
unexceptionable, so long as it is quite clear that unless the judge 
has expressly dispensed with the requirement of security for the 
claim such security will be required in addition. 

22. The arrangements for the taking of accounts and for refer- 
ences before the commissioner seem to us to be satisfactory. We 
understand that this officer sells all mortgaged properties or pro- 
perties requiring to be sold in administration or partition suits. 
We would suggest that special care might be taken in this office 
to see that money' is not spent unreasonably upon advertisements 
out of deference to rules which require amendment. The officers 
concerned with selling property might usefully submit suggestions 
to the Chief J ustice with a view to promote economy in this matter. 

23. So far as the sheriff’s office is concerned this may be re- 
garded purely as a Government office, employing in addition to 
the deputy sheriff, a head bailiff on a maximum salary of Rs. 400, 
a cashier on Rs. 250, a third clerk on Rs. 150, and other clerks 
at varying salaries. The representatives of the Bombay Incorpo- 
rated Law Society were of opinion that the staff was insufficient 
and should be better paid. So far as can be seen, the establishment 
is one which produces very considerable profit to Government even 
when all concealed debits are taken into account. 

24. The receiverships apart from insolvency in this court are, 
as a matter of practice, given to one and the same individual, 
who is an official receiver in everything but name and does the 
work of an official liquidator as well. This officer sells a good 
deal of immovable property and is paid by commission and by 
fees. There is no maximum remuneration for this post. His 
accounts are passed before the commissioner and are audited by 
a chartered accountant. Every estate is charged a proportion of 
the office expenses, no one estate being ever charged more than 
Rs. 30 a month for this purpose. Clerks specially appointed for 
work in particular estates are paid out of the assets of these estates. 
This official does not hold himself responsible, in the fullest sense 
of the word, for mofussil properties belonging to estates, as the 
Court in general gives him power to appoint a manager. He would 
appear, however, to have the duty of supervision. The powers 
mentioned in Order 40, Rule I, of the Code can safely be entrusted 
to this officer and should in general be incorporated in the order 
of appointment. His practice is not to sue without getting first 
a guarantee for the costs. The debtors to an estate are given 
instalment facilities when they are minded to do their best, but 
execution is found to be a matter of difficulty in the Small Cause 
Court, especially as regards instalment orders in rent cases. 
Whether in the course of time it will be thought necessary to 
appoint an official receiver in the strict sense and to make him an 
officer of Government holding on a definite salary and so forth, 
id a debatable matter. So far as we have been able to gather, 
this work is well done under the present system in Bombay. 
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Rangoon, 

1. The Original Side of the High Court at Rangoon shows 
a certain amount of delay in the disposal of suits but the posi- 
tion is not so bad as in other High Courts. 

From October 1922 ejectment suits under the Rangoon Rent Act 
were transferred to the small cause court : hence the apparent 
decline in ihe number of institutions conceals an increase in ordi- 
nary civil litigation. 

The position for the years 1921, 1922 and 1923 is set out in the 
following table : — 


Year. 

Pending 
from 
last year. 

Filed. 

! 

Disposed of. 

Pending. 

Average dtjra- 

TIOX. 

Ex parte . 

On 

contest. 

Total. 

Uncon- 

tested 

suits. 

Con- 

tested 

suits. 








days. 

days. 

1921 

494 

727 | 

479 

167 

646 

575 

232 

328 

1922 

575 

677 

522 1 

253 

775 

477 

189 

308 

1923 

477 

644 

462 

151 

613 

508 

205 

289 


2. The Original Side is governed by the Court Fees Act and 
the costs awarded are awarded on the lump sum principle. In 
these respects the Court is conducted on lines that are familiar 
in mofussil districts. The chief causes of delay apart from the 
question of the number of judges are inadequacy and inefficiency 
of the office staff. The copying department, the translating de- 
partment and the process-serving department came in for much 
criticism before us. So far as regards translations and copies, we 
were quite satisfied that there was inordinate delay of such a 
character as to interfere with the reasonable despatch of legal 
business and to intensify the risk of corruption spreading among 
the office staff. In view of the fact that copying pays for itself, 
that is to say that Government charges at least as much as it expends 
upon this work, it is difficult to regard post-war financial strin- 
gency as in itself a reasonable answer to the demand for more 
copyists. We understand that one reason why the translating 
and interpreting officers of the Court are not always able to give 
satisfaction is that a good interpreter generally gets promoted 
to a post, in the office of the Court, of a different character 
carrying higher emoluments. The service of process within 
Rangoon itself was described to us as being bad and we 
were informed that a separate staff of process-servers is kept for 
the High Court, but that these are insufficient in number. The 
general question of improvement in the service of process is dealt 
with elsewhere. 





272 


3. We understand that no processes are served by lawyers 3 " 
clerks. In view of the fact that the dual system (attorney and 
counsel) does not obtain in Rangoon, the question whether some- 
alteration should be made to enable summonses and other notices to 
be served without the aid of the ordinary process-server, requires 
special consideration. We think, however, that the learned 
judges, while they might hesitate to allow the service of process 
to be done as it is done in Calcutta, might well consider whether 
the service of certain processes, at all events, should not be made 
by means of "special bailiffs” (that is by lawyers 5 clerks- 
autkorised to act as process-servers). 

4. We were told that in respect of commercial cases a system- 
had been introduced a number of years ago by which it was open 
to a party to apply, on a summons for directions, for special 
expedition. This procedure, it would seem, has not been availed 
of to any large extent. At present for contested causes there- 
are three cause lists — Short Causes, ordinary or Long Causes^ 
and Commercial Causes. The representatives of the Burma Cham- 
ber of Commerce, who gave evidence before us, made no special 
complaint of delay as regards commercial suits though they were 
of the opinion that certain delay was unavoidable in the cir- 
cumstances and were desirous that greater expedition might, if 
possible, be introduced. 

5. More than one witness, speaking with considerable experi- 
ence of the Court, suggested to us that the introduction of the 
summons for directions in all cases on the principles of Order 3d 
of the Rules of the Supreme Court in England would be a desir- 
able reform, and we commend this very strongly to the attention 
of the authorities. 

6. As regards the time given for the filing of written state- 
ment the opinion was expressed that in general some time is 
wasted at this stage and that the time for filing written state- 
ment should generally be shorter than the time now given. 

7. We are glad to note that there is no settlement of issues- 
at a date long anterior to the hearing of the case. We do not 
understand that even in the High Court counsel for the plaintiff 
invariably opens his case in the full sense of that expression, but 
it would appear that he, at least, reads the pleadings and that 
issues are settled thereafter, and the hearing of the case proceeds.. 
We do not doubt that the learned judges on the Original Side, 
will encourage in every way the practice of making a proper 
opening, which is of the highest value both for the settlement 
of the issues and for the hearing of the case. 

8. Evidence is recorded, on the Original Side, by an assistant 
registrar and we were informed that the record is frequently . 
defective. On the question whether shorthand writers stosail#^ 

- be entertained for the purpose of recording evidence, we were 
informed, first, that when evidence has to be translated it can 
be sufficiently recorded in long hand and, secondly, that in 
Rangoon it is particularly difficult to get competent shorthand 
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writers on a reasonable pay. Certainly, inefficient shorthand 
writers are of small service to any one, bnt we would strongly 
recommend that in the High. Court shorthand writers should, a& 
soon as practicable, be introduced for the purpose of recording 
evidence, as well as to enable judges to give judgment at the* 
end of the argument when the facts are fresh in their minds,. 
avoiding unnecessary labour and delay. 

9. In this Court and throughout Burma generally much delay 
is occasioned by commissions having to be issued to courts in 
Madras to take the evidence of witnesses residing there. Some 
thing might, we think, be done to limit the time wasted by such 
commissions; the party applying for the commission should be* 
made responsible for doing everything necessary to procure 
attendance of the witness before the Commissioner in a reason- 
able time. Extension of the return date of such commissions 
should be granted very sparingly. It may be that on this sub- 
ject the High Court could usefully give more specific directions 
to subordinate courts by way of a circular order. 

10. A special difficulty as regards execution in Rangoon appears 
to be that the judgment-debtor constantly evades process by going- 
just beyond the limits of the original jurisdiction of the High 
Court, returning very often to Rangoon at night when he cannot 
be arrested. The question of the limits within which a High 
Court warrant of arrest should run is dealt with in our proposals 
in regard to execution. 

11. No complaints were made to us as regards the manner 
in which accounts were taken in this Court. Nor did we have 
complaints as to the working of the instalment system, notwith- 
standing that the High- Court of Eangoon has by special rule 
authorised all courts to grant orders for payment of decretal 
amounts by instalments even after the decree and without the 
plaintiff's consent. 

12. We were informed that false and exaggerated medical 
certificates were not infrequently met with and as to this matter 
it might well be advisable for the High Court by rule to prescribe 
that affidavits should be required, at all events in certain cases. 

13. There is in this Court no means of obtaining summary 
judgment save under the provisions of Order 37 of the Code. We 
think that some extension of this right might safely be made- 
in Eangoon either in the manner carried out in Bombay or in the 
manner carried out in Calcutta. 

14. A considerable proportion of the suits on the Original 
Side in Eangoon are valued at less than Es. 5,000. Taking the 
figures for 1922 when the total number of suits instituted wa3 
677, the number valued above Es. 5,000 was 225, and the number 
which could not be valued at any money value was 30. Below 
Es. 500 tbe number instituted was 158 and 69 were between 
Es* 500 and Es. 1,000. Between Es. 1,000 and Es. 5,000 there 
were 195. Thus 23 per cent, of the cases were less than Es. 500 
in value * 33 per cent, less than Es. 1,000; and 62 per cent, less 
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tli an Rs. 5,000; while the percentage of uncontested suits was about 
•87 per cent. There are thus hardly enough suits of lower value 
to justify the establishment of another court for them. But there 
is distinct force in the suggestion that many of the cases heard 
-on the Original Side are hardly of sufficient importance to require 
trial by a High Court Judge. We do not gather that the pro- 
posal to establish a city civil court has in the past commended 
itself or is likely to commend itself to the commercial commu- 
nity, still less to the High Court Bar. It is, however, somewhat 
anomalous that so many comparatively petty suits, which outside 
Rangoon would be tried by a sub-divisional or a township judge, 
should be disposed of in the High Court. Mr. Dunkley has 
suggested to us that the additional judge of the Hanthawaddy 
.district court might be relieved of his Insein work which is light, 
and should in this way be made available to dispose of a consider- 
able proportion of the suits which are now tried in the High 
Court. We have here, however, to remember that ordinary 
money claims up to Rs. 2,000 are provided for by the Presidency 
Small Cause Court and it would appear highly probable that 
among the numbers of low valued suits brought in the High 
Court there are many whose importance and difficulty is not re- 
presented by their value for the purpose of jurisdiction, and which 
are better tried at first instance by a High Court Judge. It is 
to be remembered also that, if an Original Side is necessary for 
a large and growing commercial community, not much is gained 
by trying to reduce it to minute proportions. So long as two High 
Court Judges are able to cope with the first instance work the 
preference of the commercial community of Rangoon for the 
present system is intelligible enough. We do not as a Com- 
mittee feel it advisable to recommend the introduction in any 
form of a city civil court, but we think that some relief might 
be afforded by the introduction of “ Remitted Actions ” on the 
analogy to some extent of the English system. Use might in 
this way be made of the services of the additional judge of the 
Hanthawaddy District Court, or of the Small Cause Court. If 
Rs. 1,000 were taken as a limit of value for this purpose and the 
power to remit was made discretionary we think such a system 
might work well in many cases that are not of the small cause 
type. 


Karachi. 

1. The district court jurisdiction of the Court of the Judicial 
Commissioner of Sind corresponds in some respects to the Original 
Side of a High Court. This jurisdiction comprises all cases 
arising within the city of Karachi, and all “ first class cases 
arising outside the city but within the Karachi district. A subor- 
dinate judge of the second class sits at Tatta and deals with cases 
Other than the “ first class cases arising outside the city but 
withffi the district of Karachi.- 
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The delays in tlie district court jurisdiction of tire Judicial 
Commissioner's Court are veiy serious. Tlie building occupied by 
the Court is exceedingly inconvenient and inadequate; tlie subor- 
dinate staff of tbe Court is badly paid and of poor quality; and tbe 
arrangement as regards tbe management of cause lists stands i.n 
need of far-reacbing reform. Tbe figures of institutions and dis- 
posals for tbe last few years are stated below : — 

Original Civil Suits in the Judicial C ommisisoner ' s Court , 


Year. 

Pending from 
previous 
year. 

Instituted. 

Total. 

| Disposed 
of 

Pending. 

1920 

1,522 

1,340 

2,862 

1,094 

1,768 

1921 

1,76S 

1,610 

3,378 

1,205 

2,173 

1922 

2,173 

1,161 

3,334 

1,220 

2,114 

1923 

2,114 

1,039 

3,203 

1,4S3 

1,720 


2. Tbis Court bas to deal at first instance witb a very substantial 
volume of commercial work. Tbis work is, to a large extent, of a 
special character and requires special knowledge and experience 
of business and of commercial law. If one takes tbe figures for 
1923 one finds tbat out of a total of 1,089 institutions 376 were suits 
for money or movables, 270 were suits under tbe rent law and 443 
were under tbe beading of c ‘ title and other suits/ 5 including 101 
mortgage suits. Tbis circumstance gives rise to a special problem 
of real difficulty, as tbe table below of suits instituted in 1923 shows- 
that tbe commercial work though exceedingly important is very 
far from being tbe main occupation of tbe Court. 


Suits for money or movable pro- 
perty. 1 

i 

1 

Suits under the Kent Law. 

Title and other suits. 

Arrears of rent with or without 

ejectment. 

n 

C 

p 

o 

a 

p 

o a5 
e 
c 

3 ^ 

£ o 
g 8 
"S 

£ 

; 

y 

b 

H 

t 

% 

p 

_c 

3 

si 

O 

a 

a 

o 

For specific relief. 

On mortgage. 

Others not falling mulcr any of 
the preceding heads. 

Total. 

fri 

O 

H 

P 

g 

376 

269 

11 

270 

97 

8 

101 

237 

443 

1,089 


3. Tbe small cause court at Karachi functions under tbe Pro- 
vincial Small Cause Courts Act. It is accommodated in a new and 



276 


suitable building. At times the work has been known to be too 
heavy for a single judge, but at present the small cause court 
judge is able to deal satisfactorily with the volume of work, though 
the number of cases instituted in 1923 was 5,990 of which 1,143 or 
.almost 4 suits a day were contested. The only serious criticism 
upon the working of this court, brought by witnesses on whom °we 
■can rely, is to the effect that the execution work of the court is in 
a bad state of arrears. For this the process serving staff is blamed 
by some witnesses. 

4. The Karachi Chamber of Commerce and other influential 
bodies have long been of opinion that the Judicial Commissioner’s 
Court should be made into a Chief Court. The reasons for this 
desire appear to be, first, that an improvement in the status of the 
'Court will lead to judges remaining in Karachi instead of leaving 
Karachi for Bombay after a short experience in the former town; 
secondly, that the pay and quality of the office staff would be 
improved; thirdly, that a Chief Court would be able to make 
rules introducing more businesslike and satisfactory procedure, 
particularly as regards the right to obtain summary judgment, the 
establishment of a cc commercial list ” and so forth. The actual 
volume of work done by the Judicial Commissioner’s Court is not 
sufficiently great to amount, in itself, to an argument in favour 
of raising the status of the Court. So far as rule-making powers 
are concerned, the Court can, as at present, with the sanction of 
the Local Government, or Government of India, as the case may 
be, make any rules that seem to be necessary. Methods for enabling 
the plaintiff to obtain summary judgment greatly improve the 
justice done in particular cases ; as a means, however, of saving 
judge power they are not likely in such a court as this to 
amount to anything very noticeable. It is not clear to us how 
or why the raising of the status of the Court to that of a Chief 
Court would prevent judges leaving Karachi for the High 
Court of Bombay. On the other hand we think it right 
to appreciate as a matter of great importance the circumstance 
that Karachi is a commercial town, with an enormous export and 
import business ; and that the Sukkur Barrage would appear likely 
in the future to increase the area and wealth of the hinterland 
which is served by Karachi as a sea port. Whatever can be done to 
improve the status of the Court so that first class commercial work 
can be handled in a manner worthy of a sea-port town is to be 
approved. We understand that the project for raising the status 
•of the Court has been accepted by the Local Government and we 
do not regard it as a part of our duty to make detailed criticism 
of the draft bill prepared for the purpose. We desire to point out, 
however, with considerable emphasis that the change of status, by 
itself, will effect no magic; that an improved staff and improved 
methods are essential; and that such improvement will not come of 
itself. 

5. Plaints, when presented in this Court, go to the office of the 
registrar and are there allotted in rotation to particular judges. 
Each judge has a sheristadar of his own — a comparatively low paid 



277 


official of wlioin as a class we have heard much complaint. -Each 
judge proceeds, so far as we can see, to deal with his own list, very 
much as though there were three or four separate courts, and not 
one court with three or four judges. The reason of this is, in part 
at least, to be found in the mofussil practice which requires the 
settlement of issues at an early §£age, as there is some advantage 
in a case being heard by the same person who has dealt with it at 
the issue stage. Each judge also deals with his own execution 
wort. 

6. The system as regards cause lists appears to be that dates are 
given for a long time ahead and far too many cases are in general 
put down for a particular day. When for any reason a case has 
to be adjourned, it is not possible, as a rule, to adjourn till the 
next day or the next suitable day by reason that dates for a long 
time to come are blocked with cases previously fixed. The rule is 
accordingly, as we understand, for a case which is not reached to be 
simply discharged, a new date being given, usually by the registrar, 
upon some subsequent date. 

7. In addition to this, complaint was made to us by the Bar that 
the necessity for trying cases once begun de die in diem is not 
adequately recognised or admitted in this Court, it being not 
unusual for a judge after hearing some witnesses in a case to refuse 
to hear any more, and to take up another case and hear evidence 
in that for a time. 

8. We think that there is room for some criticism, moreover, 
of the extent to which new and simple cases are dealt with 
expeditiously in preference to older and more difficult cases. One 
understands in the case of the subordinate judiciary that a desire 
to show good disposals, after this manner, may unduly delay the 
trial of more difficult suits. There ought, however, to be small 
difficulty in checking this tendency in the case of a court of the 
standing of the Judicial Commissioner’s Court. 

9. In the year 1922 we observe that there were 34 suits valued 
under Rs. 50, 46 suits under Rs. 100, 102 suits under Rs. 500 and 
68 suits under a thousand rupees; that is to say, there were 250 
suits under a thousand rupees instituted in the year 1922. In 1923 
out of 1,089 suits instituted 788 were of less than Rs. 2,500 and 
906 less than Rs. 5,000 in value. The great bulk of the suits in this 
Court appear to be between one thousand and five thousand rupees 
in value. We think that if the status of the Court is raised to that 
of a Chief Court something should be done to relieve the Court of 
the smaller type of cases. One proposal made before us was that 
the Small Cause Court should have its jurisdiction increased to 
Rs. 2,000, the registrar at the same time being given the same 
powers as he now has up to Rs. 50 instead of Rs. 20. We have no 
doubt whatever that an extension of jurisdiction of the Small 
Cause Court is advisable, but the questions involved in any such 
scheme are (u) whether between a thousand and two thousand 
rupees the jurisdiction of the Small Cause Court in cases of the 
Small Cause Court type should be exclusive, (6) whether in cases 
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between a thousand and two thousand rupees there should he an 
appeal from the Small Cause Court or merely a right of revision 
under section 25 of the Act, and (c) whether the Court should be 
brought under the Presidency Small Cause Courts Act and modelled 
upon the scheme for Presidency Courts. In answer to these 
questions it is to be observed, fh^t, that a second judge would be 
inquired in the Small Cause Court, secondly, that the bulk of the 
suits instituted in each year in the Judicial Commissioner's Court 
are not suits for money or movables and, thirdly, that the mass 
of rent suits — that is ejectment suits under the Rent Restriction 
Act — is at present substantial, but will before long shrink very 
considerably, if the general policy of rent restriction is discontinued. 

On the whole we think that the Small Couse Court in Karachi 
might be modelled very closely on the Small Cause Court recently 
established in Rangoon, under the Rangoon Small Cause Court 
Act 1920, which Court has since October 1922 dealt with cases 
arising under the local Rent Act. 

10. In Karachi, as in Rangoon, the court fees charged are the 
same whether a suit be brought in the Small Cause Court 
or in the Judicial Commissioner's Court. If two judges were 
appointed to the Small Cause Court instead of one we think it 
would be quite possible to empower the Judicial Commissioner’s 
Court to remit suits under the value of a thousand rupees for deci- 
sion by the Small Cause Court judge, even although such suits be 
not of the small cause type. We see no reason why the English 
system of “ remitted action ” may not, with modifications, be •ned’ 
in Karachi as we have suggested might be used in Rangoon. It 
would, however, be quite essential that such suits should only be 
remitted in such moderate numbers as -would ensure that the Small 
Cause Court Judge would be able to dispose of them and that a list 
of arrears of remitted cases should not accumulate. 

11. As regards the system upon which the cause lists of the 
Judicial Commissioner’s Court should be arranged, an important 
fact is that the dual system does not obtain in the profession at 
Karachi, and that a system of partnership between members of the 
profession is, to some extent, in force. We understand that the 
system by which many cases are put down for each day and adjourn- 
ments are easily obtained is supposed to have advantages from the 
point of view of a practitioner, who is liable to have a case or cases 
in each of several courts. We think, however, that the system 
whereby witnesses are constantly called to Court in vain, and 
are repeatedly discharged and re-summoned — a system whereby the 
adjournment of a case may involve the loss of many weeks — 
should be abolished altogether in the interests of the public no less 
than of the litigant and the Bar. The client, as a rule, will desire 
to be represented by the senior member of a given firm, but all 
firms will, under any system, be put in the same position. We 
believe that, in spite of natural prejudice at so considerable a 
change, one of the best reforms which could be established in the 
Court would be an arrangement whereby the Court was regarded 
as one Court, with one office serving three or four judges; the lists: 
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of cases ready for trial being three or four in number, e.y., com- 
mercial suits, rent suits and title suits; the judge or judges 
put in charge from time to time of particular lists or parts of lists; 
interlocutory work being done either by all the judges to some 
extent or by one judge only; no dates of hearing given to anybody 
except for special reason, e.g. f where witnesses have to come from 
a distance. The endeavour should be to make the Court on its 
Original Side one well managed city court instead of three or four 
■courts of a mofussil type. 

12. In this connection a very desirable reform would be to give 
"to one judge the duty of doing all the execution work, and to 
abolish all point of contact between the sheristadars of the different 
judges and execution applications, the execution work being done 
m the central office of the Court. 

13. We see no reason why the principle of summary judgment, 
by extending the application of Order 37 or otherwise, should not 
be applied in this Court to all the matters mentioned in clause (f) of 
.sub-section (2) of section 128 of the Code. 

14. We cannot too strongly emphasise the necessity for re- 
organisation of the ministerial staff, and reconsideration of the 
requirements as to qualification and of the pay of such officers as the 
commissioner to take accounts, the nazir and the official receiver. 
This Committee does not exist for the purpose of criticising the 
work of individuals, and it may well be that a badly paid officer is 
doing excellent work. We feel obliged to say, however, that in 
Karachi there is a very strong consensus of opinion to the effect 
that the pay and prospects in this Court have not been such as to 
■attract sufficiently capable individuals for some of the posts. We 
understand that recently there has been a rise in the pay of certain 
members of the staff. Kepresentatives of the Bar complained to us 
That the system followed in this Court was too much a system of 
promoting people from the bottom regardless of their education or 
qualifications, e.g., clerks were promoted to be interpreters. Criti- 
cism was also directed against the copying department — in parti- 
cular as regards the absence of “ comparing clerks.” 

' 15. The state of the insolvency jurisdiction of this court has been 
•considered in another place. 

16. Lastly it is only fair to say that no substantial improvement 
•can by any possibility be effected until the Court be housed in the 
new building which is now under construction, but which will not 
be completed, as we understand, for some little time. We hope 
that on the opening of the new building every effort will be made 
-on the part of the Court to break away from some of the traditional 
^arrangements upon which we have commented above. 
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CHAPTER 16. 

High Courts, Appellate Side. 

1. The practice of the High Courts on their appellate sides in 
the methods of distribution of work and in office procedure varies 
very considerably. In Chapters 18 to 28, we deal fully with the 
appellate and revisional work and in Chapter 34, with the control 
over the subordinate courts. But there are certain smaller matters 
to which we would here refer. 

2. It appears that in some of the High Courts by a little mani- 
pulation counsel and vakils are able to choose the Judge before 
whom applications for interlocutory orders for transfer or prelimi- 
nary orders in appellate matters are made, one of the objects being 
to get them before a judge who is known to be very ready in 
granting stay of proceedings, issuing rules or admitting appeals. 
It appears to us necessary that the procedure of the High Courts 
should be such as to prevent counsel and vakils being able to make 
this choice at will. At Allahabad where the judges sit daily by 
rotation for a week at a time to receive applications and admit 
appeals there is reason to believe that as the roster is prepared 
some time ahead, counsel and vakils choose the dates when they 
will make their applications according as one judge or another is 
sitting in a particular week. In this court too there is no custom 
by which revisional applications must be filed within a certain 
time of the order complained upon. In Madras all preliminary 
matters in respect of applications go before a judge who changes 
from time to time and who is called the Admission Judge. This 
arrangement seem to he open to a similar objection. The system in 
Calcutta divides the work strictly on a territorial group system and 
the benches only exercise jurisdiction in those matters, which 
relate to the groups assigned to them. 

3. In the Limitation Act no period of limitation is pre- 
scribed as to the time within which applications in revision must 
be brought and cases have come to our notice in which applications 
for revision have been entertained over a year after the order com- 
plained of was made. Yery occasionally there may be quite excep- 
tional circumstances which render necessary an application for 
revision being made long after the order was passed and for that 
reason we recognise that it is not desirable to prescribe in the 
Limitation Act any fixed period of limitation. In the Calcutta 
High Court there is a long-standing practice which might be said 
to amount to a rule of Court, that no application in revision is 
entertained after 90 days from the date of the order complained of. 
We consider that a similar rule of practice is necessary in the 
other High Courts so as to bar stale applications. 

4. In dealing with the subject of revision we show what harm 
can be done by delay in the disposal of applications, especially in 
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interlocutory matters. It should be the exception when a rule is 
granted to call for the records in these cases; any lapse on 
the part of the applicant in depositing process fee or serving pro- 
cess should be penalised by dismissal of the application and any 
order that is passed should be communicated to the lower courts 
at once. A proposal made to us by Babu Bhubaneshwar Prashad 
Pande, Assistant ^Registrar, Patna High Court, for preventing 
delay in the disposal of these applications appears to us to be 
well worthy of consideration. In his evidence before us he said 
“ Cases in which proceedings have been stayed by orders of the 
superior courts, or cases in which there are no orders of stay of 
proceedings but the records have been called away in appeal or 
revision against interlocutory orders should receive the first atten- 
tion of the court which issued the orders and should be disposed 
of with all possible expedition. I would suggest prescribing a 
special statement of such cases to be submitted to the district 
judges every month and to the High Court every quarter. It 
should be the duty of the district judge or of the registrar of the 
High Court, as the case may be, to arrange for the expeditious dis- 
posal of such cases. 3 * It appears to us that such statements sent 
from the court whose proceedings have been stayed for these rea- 
sons to the superior court would prevent some of the delays which 
now take place and in dealing with forms and returns we make 
proposals accordingly. 

5. In some courts it seemed to us that an unnecessarily large 
number of judgments were reserved. This may have been neces- 
sitated in the past by the scarcity of good shorthand 
writers. It is very important that a wrong tradition should 
not be allowed to grow up as regards this matter and we 
are glad to know that in all courts a better practice is becoming 
established. As a general rule there is little reason why judg- 
ment should not be delivered at the close of the arguments. It 
should be the exception and not the rule to reserve judgment. It 
militates very strongly against reasonable expedition on the part 
of Judges if the more cases they try the greater the number of 
treatises they have to compile during the week-end. ^ This is an 
unnecessary burden to the judge. To the Bar nothing can be 
less encouraging than to know that the ultimate decision will be 
taken by the judge after writing several other judgments setting 
out and discussing the facts and law of other cases. 

The result is too apt to be that the case is determined " on the 
paper book 33 and with too little attention to the arguments which 
are represented only by the pale reflection of the judge's note- 
book. The practice of constantly reserving judgment is not only 
disadvantageous ; it is feeble. It gives an impression that the 
court cannot grasp facts or does not know its law or cannot state 
in a reasonably clear form what it knows. As members of the 
legal profession have to be able to present and discuss cases, the 
spectacle of a judge who will rarely undertake to give judgment 
at the time is peculiarly unimpressive. 
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We would not have it supposed that reserved judgments mean 
that judgment is unduly delayed. In Rangoon for example thatr 
is certainly not the case. Elsewhere, however, we came across 
cases — rare cases certainly — in which particular judges had an 
inordinate number of reserved judgments, some of them very long- 
delayed. In our opinion a judge who has accumulated ten — or 
anything like ten — reserved judgments ought not to sit in court 
till he has disposed of them. To argue new cases before him in 
such circumstances — unless indeed they be free from complication 
or difficulty — is to address oneself to a mortgaged mind. 

6. The registrar of the appellate side of the court has not as a 
rule any judicial powers. In Patna, however, where no doubt he has* 
often been a senior officer, he has been given the power to admit 
second appeals for hearing. This, we consider, is a judicial func- 
tion which should only be exercised by a High Court J udge or 
Bench. In Madras a single Judge decides after reading an appeal 
at home whether it should be forthwith admitted or posted for 
preliminary hearing before two other judges of the court. The 
admission of civil revision petitions by the registrar in Madras 
does not appear to us desirable. There are certain judicial and 
quasi - judicial powers which can, however, and should be entrusted 
to him in all High Courts. We refer again to the question 
of the registrar and his functions in Chapter 34. 

7. The preparation and publication of daily cause lists varies 
very considerably in different courts. In Karachi there is only 
a board and no regular cause list. In Calcutta the cause lists are 
prepared in the office but while on the appellate side they are 
printed by Government, on the original side they are printed by 
private arrangement. In Calcutta too they are prepared in time 
to appear in the principal daily papers which is a considerable 
convenience to the public. In Madras, Government print the 
lists. In Allahabad a daily list is prepared in the court but is* 
then sent to the Bar Library and printed at its expense. This is 
both unreasonable and objectionable. We would suggest that in 
all cases there be daily cause lists printed on both sides of the 
court and that the High Court itself should alone be responsible 
for its contents and publication. 

Payer Books. 

8. The practice in regard to the extent to which records are 
printed for use by the judges and advocates varies largely in the 
different High Courts and to this point we will refer at greater 
length. 

9. In the High Court at Rangoon and in the Judicial Com- 
missioner's courts of Oudh and Karachi, very little is printed at 
all. In Oudh only records of first appeals of a value of Rs, 10,000 
and over are printed and at Karachi in first appeals two typed 
eopie^ containing the plaint, written statement, ~ depositions" and 
material documents, judgment and decree are prepared in the 
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office for use of the judges and paid for by the parties. Further 
printing and copying in these courts only tabes place when paper 
boobs have to be prepared for appeals going before the Privy 
Council. In the Central Provinces the local Legislature appears 
to have taken an extreme view and nothing seems to be printed. 
This is a practical matter and it seems a pity that it should 
become a subject of local controversy. The members of the Bar 
at Hagpur who know the local conditions as to vernaculars and 
•otherwise discussed this matter with us and we think they would 
have no difficulty in submitting to the court a reasonable and 
economical suggestion to provide for the proper presentation of 
cases to the court so as to avoid waste of time, effort and eyesight. 
~YVe sincerely trust that whether as regards printing or copying they 
may be able to dissuade all authorities concerned from taking 
extreme views in either direction. 

10. The tendency in recent years has been, in order to save the 
expense of printing twice, to print the higher valued appeals of 
•over Rs. 10,000 in the Privy Council form. If the case goes to 
the Privy Council this system reduces the cost and time of pre- 
paration to a very considerable extent, though in cases where no 
appeal is lodged there is extra expense to the parties. 

11. The two tabular forms annexed set out, as concisely as pos- 
sible, what parts of the lower courts’ records are printed and typed 
for the use of High Courts, the system of recovery of costs and the 
form in which transcripts are prepared. 
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). — Paper boohs in second chid other appeals and in revision case 
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is charged.) 

2nd appeals under No charge .... Two copies are typed in the court office ex- 
50. cept where they are to be heard by a single 

Judge when no paper book is prepared 
and the High Court file is referred to. 
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— Paper books in second and other appeals and %n revision cdse& — contd. 
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12. Tlie rules as to papers which, must or may be included in 
paper books and tlie consequences of their non-inclusion are set out 
below. 

Calcutta (Appellate Side). 

Part I of the paper book of a first appeal must contain the plaint, 
written statement, examination of parties or agents, any order of 
injunction, any order of attachment before judgment, the issues, 
the judgment and decree or order appealed against and the memo- 
randum of appeal and may contain the order sheet, the schedules to 
the plaint, if any, the depositions of witnesses, the report of the 
commissioner, if any, with maps and depositions annexed and any 
other paper other than an exhibit on which the decision of the 
appeal depends. Any papers which must be included, not in 
English, must be translated into that language. The appellant 
must prepare a list (marked List A) of those papers which may be 
included and which he desires to include in Part I of the book 
,and a list of exhibits (List B) to be included at his own expense in 
Part III. List A must be filed within 'me week of the notice 
issued to him by the deputy registrar and List B within two weeks. 
An estimate is then prepared. Notice of List B is given to the 
respondent who within two weeks may put in a list of other papers 
to be printed at his own expense. He may also apply that omitted 
documents in the appellants list shall be printed at appellant s 
expense and each party may object to the inclusion of a document 
as unnecessary or irrelevant, in which case the registrar will decide 
for or against its admission. The registrar and parties should 
endeavour to exclude all non-relevant documents. Documents not 
admitted in evidence shall not ordinarily be included but may be 
used at the hearing if typed copies are supplied to the opposite 
party and the court. 

Papers not printed may not be referred to at the hearing of the 
appeal without special leave of court but the court may refer to 

them if it considers it necessary for the ends of justice. 

* 

Calcutta ( Original Side Appeals). 

The paper book must consist of two parts which, when con- 
venient, may be bound in one volume with an index at the 
beginning. Part I contains plaint, written statement, issues, de- 
positions, judgment, decree, memorandum of appeal and cross- 
objection, if any. Part II contains (1) documentary evidence 
filed on behalf of the parties arranged in the following order: — 
(a) interrogatories and their answers marked as exhibits, (b) cor- 
respondence, (c) entries in accounts and (d) other documents, 
(2) any document rejected by the appeal court when its rejection is 
a ground of appeal or cross-objection, (3) such other documents as 
both the appellant and the respondent consider necessary or as the 
registrar may direct shall be included, on notice to the parties. 
The index is prepared by the appellant within a week of filing the 
memorandum of appeal and sent by him to the respondent for 
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approval who shall return the same within a week. If not so re- 
turned the index shall be treated as approved. If returned and 
the appellant accepts any alterations made, the index shall be 
treated as approved as altered. If the appellant does not accept 
the alterations, he shall within 3 days after its return file the same 
and take out notice returnable within three days for the settlement 
of the index before the registrar. The notice with endorsement of 
service shall be filed on the day of settlement. The registrar shall 
thereupon settle the index. The appellant prepares the book and 
must deliver six copies to the registrar within six weeks from the 
index being approved or settled. 

Papers not printed cannot be referred to without the consent of 
both parties. 

Patna . 

All papers on which the decision of a first appeal depends must 
be set out in a list by the appellant' to he inserted in the book. These 
must include the plaint, written statement, issues, judgment and 
decree and grounds of appeal. The printing of. other papers is at 
the appellant’s option. Ordinarily schedules, maps, accounts, 
leases and receipts need not be entered in the list unless a reference 
to them is necessary for the decision of the appeal. A notice of 
the list is served on the respondent (if he has appeared) and he may 
provide a list of other papers to he printed in bis list. Any cross- 
objection must be included at the respondent’s cost. The respondent 
too may insist on papers being added to appellant’s list. 

Papers not printed may not be referred to at the hearing of the 
-appeal without special leave of court but the court may refer to 
them if it considers this necessary for the ends of justice. 

Madras (. Appellate Side). 

The paper hook in a first appeal consists of a table of contents with 
a chronological index of all documents filed in the case, plaint, 
written statement, issues with judge’s notes if any, judgment and 
decree, grounds of appeal, any order calling for a finding or report, 
any finding or report and objections thereto, the B diary, and such 
other papers as the parties desire to have translated. At the time 
of filing the memorandum of appeal a list of these documents 
has to be given and the respondent may within one month of 
receipt of notice of appeal apply to have other documents printed. 

After receipt of the records by the lower court both sides may 
point out other papers to he printed. 

There appears to be no rule as to the effect of not printing papers 
but translation may be made by permission of the court in open 
count of a paper not previously translated on payment of a special 
fee. 

Madras ( Original Side Appeals). 

With the memorandum of appeal there must be an application 
for a copy of the shorthand notes of evidence and for translation 
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and printing of documents. The papers printed for, the appellant 
consist of the plaint, written statement, issues, judgment, decree, 
memorandum of appeal, notes of evidence and such other papers 
as are relevant and necessary for the purposes of the appeal, arranged 
according to their exhibit marks, i£ any, and otherwise in a 
chronological order with an index. The respondent’s printed papers 
consist of memorandum of objections, if any, with relevant pro- 
ceedings and exhibits not printed by the appellant. Aftei 
admission of an appeal, however, either party may apply to the 
court to dispense with printing the whole or any specified part of 
the record. 

There appears to be no rule as to the effect of not printing. 

Bombay ( Appellate Side). 

Except the copies of judgment and memo, of appeal nothing is 
printed. Documents required to he referred to in first and second 
appeals are translated in the translator’s office hut private tran- 
slations are accepted, and in first appeals the costs of preparing 
them are costs in the suit. Copies of exhibits in English in first 
appeal cases must he filed a fortnight before the appeal is heard. 

There appears to be no express rule as to the effect of not sup- 
plying copies of translations and documents, but if owing to absence 
of translations an adjournment has to be taken, costs are awarded 
against the applicant for an adjournment. 

Bombay ( Original Side Appeals). 

The paper hook, prepared by the attorney of the appellant, 
contains : — 

Part I. — The pleadings; issues, depositions of witnesses, 

judgment and decree. 

Part II.— The memo, of appeal and cross-objections. 

Part III. — Exhibits and documents put in on behalf of the 
parties, any document rejected by the original court 
where its rejection is a ground of appeal or cross-objec- 
tion, and such oth er documents as the prothonotary may 
direct. 

The prothonotary decides in case of dispute whether any docu- 
ment shall he printed in extenso or not. The appellant’s attorney 
is responsible for the preparation of the book hut in the event of 
his default the respondent may he allowed to prepare it. 

There appears to be no rule as to the effect of not printing docu- 
ments. 

Allahabad. 

In first appeals parties apply for translation, printing of evid- 
ence and documents. The paper hook contains the memo, of appeal 
and objection, if any, plaint, written statement, judgment and, if 
so ordered, a copy of the order sheet and such other papers as the 
parties may apply to have printed. 
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In cases where the subject matter of the suit is Es. 10,000 or 
upwards no evidence or untranslated document which is not printed 
can be referred to without special leave of the court, but the court 
may adjourn a case for allowing a document to be translated or 
printed. 


Lahore . 

The record, in first appeals consists of plaint, pleas, the auto- 
graph record of the first court as it stands (which will be translated 
if in Vernacular), any report of a local commissioner, evidence on 
commission, memo, of appeal, order of admission, and parties’ 
names, as given in the memo, of appeal. On receipt of the record, 
notice issues to both sides to specify what documentary evidence' 
shall be printed and this is printed at the request of the parties. 

The parties are not allowed to refer to any document at the 
time of hearing, if it is not included in the printed paper book. 
Eeference is allowed to unprinted matter only in the case of maps,. 

Jand extracts from revenue papers if filed in extenso . 

13. It will be noticed that while in Bombay very little is 
printed and even in first appeals paper books consist partly of 
printed matter and partly of typed copies, in Madras we have the 
other extreme of having even petty revision matters made the 
subject of a printed paper book. In Patna too a considerable 
amount of printing is undertaken. 

14. The ordinary rule is that paper books are prepared in 
the court office, this being the best way of ensuring that they are 
prepared in proper form so as to avoid the necessity of doing the 
work all over again when an appeal to the Privy Council is 
admitted. At the same time on the Original Sides of the Calcutta 
and Bombay High Courts the paper books are prepared in the- 
attorney’s office and in Madras in special cases the judges may on 
receipt of full typed copies from the parties dispense with the need 
of a book at all. Whatever else may be done in those provinces 
which have not hitherto adopted the Privy Council form as the 
form in which appeals should be prepared, it appears to us 
desirable that, at any rate, the order in which the various documents 
are required by the Privy Council rules to be arranged should 
always be insisted on. There is no better system of arrangement,, 
and it should be followed even where it is not necessary to print 
each document on a separate page or in a particular manner. 

15. Under the Privy Council rules it is the registrar’s duty 
to be satisfied that no unnecessary papers are printed in Privy' 
Council appeals. This rule should apply in the case of all other 
appeals. The rule of the Privy Council which was made in 1920 is- 
as follows : — 

“ The preparation of the record shall be subject to the super- 
vision of the court, and the parties may submit any 
disputed question arising in connection therewith to the- 
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decision of the court, and the court shall give such direc-' 
tions thereon as the justice of the case may require. 

“ The registrar, as well as the parties and their legal agents, 
shall endeavour to exclude from the record all documents 
(more particularly such as are merely formal), that are 
not relevant to the subject matter of the appeal, and 
generally, to reduce the bulk of the record as far as 
practicable, taking special care to avoid the duplication 
of documents and the unnecessary repetition of headings 
and other merely formal parts of documents; but the 
documents omitted to be copied or printed shall be 
enumerated in a manuscript list to be transmitted with 
the record. ” 

It is clear, however, from observations made by the Judicial 
Committee itself in certain recent cases, that even in Privy Council 
appeals these rules are not properly obeyed and the duty cast on 
the court under them has not been effectually discharged. We 
would specially refer to cases in which the whole of khewats and 
jamabandis are printed when only one or two entries have to be 
referred to. We believe that the reason of this_ failure to comply 
with the rules is that the registrar is in most High Courts unable 
to undertake himself the duty of going through the records when 
the Privy Council paper book is being prepared. Arrangements 
should be made, if necessary, to insure that other and less import- 
ant work should be delegated and that the preparation of Privy 
Council appeals should be regarded as a matter of too great diffi- 
culty and importance to be supervised by subordinates except 
perhaps in some courts by the assistant or deputy registrar. 

16. As regards appeals in the High Court itself, the endeavour 
to exclude unnecessary documents is not, in our opinion, sufficient. 
i\Ir. Manuk in his evidence before us at Patna referred to the un- 
satisfactory results of leaving this work to the juniors on either side 
in the case. In cases which do not have to be printed for the Privy 
Council we consider that the registrar should have full jurisdiction 
to disallow the printing of what he considers unnecessary. To avoid 
any hardship that might be felt there should be a rule, as there is 
in "second appeals in Calcutta, coinciding as we understand with 
the Patna custom, that if a vakil considers that any paper not 
printed is necessary for the argument of his case, he should be 
at liberty in all appeals to provide at the time of hearing, after 
serving copies on the opposite party, typed copies of such evi- 
dence or documents for the use of the court. We understand 
that much unnecessary printing has, in the past, been under- 
taken for want of any such rule as some judges are regarded as 
unlikely to give permission to read out any thing not contained in 
the paper hook. The object of the paper book is only to give 
reasonable assistance to the court and it is not justifiable to go to 
great expense in printing copies of documents which do not require 
consideration for more than a few moments. 
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17. We consider tliat there is no necessity in Madras to print 
at all in petty revisional matters. Two typed copies of the purely 
necessary papers should be sufficient. In second appeals it appears 
to us to be sufficient if the memorandum of appeal and the judg- 
ments are printed. Any other document on which the parties rely 
can, as in Calcutta, be typed and supplied to the court and the oppo- 
site party by the party who wishes to use it. 



295 


CHAPTER 17. 

The Presidency and Rangoon Small Cause Courts. 

1. In tlie three Presidency Towns and in Rangoon there are 
special small cause courts for trial of money suits up to a value 
of Rs. 2,000. These courts have also powers in ejectment and 
distress for rent in certain cases in respect of i mm ovable property 
within these cities, the annual value of which does not exceed 
Rs. 2,000. The Act applicable to the three Presidency Towns is 
+he Presidency Small Cause Courts Act (XV of 1882). The Act 
applying to the City of Rangoon is the Rangoon Small Cause Court 
Act (Burma Act VII of 1920). 

2. In addition to the ordinary work of the small cause court, 
in recent years, by executive order or by special Acts, more work 
has been thrown on the chief judges of the courts by their being 
required to hear certain other classes of cases. Thus in Calcutta 
tinder the Calcutta Municipal Act the chief jndge is a final court 
of appeal in the matter of the municipal assessment of premises 
to rates. In Bombay cases come before it under the present Rent 
Restriction Act. In Madras questions relating to municipal assess- 
ment are brought before the chief judge, who is also appointed 
by the local Government under section 3 of the Land Acquisition 
Act as the court for hearing land acquisition cases arising in 
the city of Madras. In Rangoon part of the time of the chief 
judge is taken up with certain classes of ^municipal cases and 
cases coming under the Temporary Rent Restriction Act. 

3. These courts have exclusive jurisdiction in the simpler types 
of money suits up to Rs. 1,000. Beyond Rs. 1,000 they have 
concurrent jurisdiction with the High Courts and in Madras with 
the city civil court also. In the three presidency courts a defend- 
ant in a case valued at over Rs. 1,000 has a statutory right to have 
his case transferred to the High Court (or city civil court in the 
case of Madras) upon terms as to security for the claim and costs. 
This right does not exist in Rangoon where there is an appeal 
to the High Court in these cases. We have commented on the work- 
ing of this provision as to transfer (section 39 of the Act of 1882) 
when dealing with the Original Side of the High Courts. The, 
necessity of the provision has been called in question and we 
have little doubt that the defendant’s purpose in the great majority 
of applications for transfer is the purpose of delay. For this reason 
we regard a strict interpretation of the section as very necessary, 
it being clear that the judge will seldom if ever have any materials 
before him on the defendant’s ex parte application to entitle him 
to hold it proved that the application is made solely for delay. 
Accordingly, we have ventured to insist upon the fact that under 
the section unless the jndge gives a direction dispensing with 
security, security for claim and costs is an 'inherent condi- 
tion of the defendant’s right. A special dispensation would 
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seem to involve special reason. The number of cases actually 
transferred under section 39 does not in any High Court appear 
to be great. We see no need to repeal or to amend section 39. 
If our interpretation be correct it seems to us to be sound so long 
at least as no right of appeal to the High Court is conferred. 

4. In Rangoon where there is an appeal to the High Court 
in cases over Rs. 1,000 we were informed that the right is exercised 
in a very substantial proportion of such cases. In the presidency 
towns a right to apply to the Small Cause Court itself for a “ new 
trial 55 is conferred by section 38 in the case of contested suits. 
The section gives power “ to alter, set aside or reverse the decree 
or order 55 but there appears to be considerable divergence of 
opinion in the different High Courts as to whether the section is 
intended to give jurisdiction to the court to entertain in effect an 
appeal on facts as well as law. In Bombay the right is regarded 
as equal to a full right of first appeal. In Madras it is not. 

5. The value and sufficiency of the right to apply for a new 
trial have been much commented on before us. Such applications 
come before what is called a Bull Bench. In Calcutta the bench 
consists of the Chief Judge and the trial judge. In Bombay under 
a recent rule the bench is constituted by the Chief Judge and 
consists of at least two judges. In Madras the bench con- 
sists of all the three judges (i.e. 9 including the trial judge) or else 
of the chief judge and the trial judge. The Calcutta practice 
was defended by one of the learned judges of the small 
cause court. “ The Full Bench always consists of the hying 
judge and the chief judge. The presence of the former 
is the principal objection of the critics inasmuch as he will naturally 
be inclined to support his own decision. In answer it might be 
said that as the small cause court is not a court of record, and 
as the judges 5 notes seldom are, nor are they under the circumstances 
expected to be, full or exhaustive, his presence on the Full Bench 
is a check against unwarranted statements as to the happenings 
in the court below. In his absence there will always be a tendency 
amongst pleaders to fill up gaps in evidence as the judges 5 notes 
are not full and also to give a different colour as to the manner 
in which evidence was given. I admit that the present system 
is not perfect, but it is under the circumstances the only workable 
one. 55 We are clear that the evils of the practice have frequently, 
if not usually, been exaggerated. In one court as to which we 
were asked to believe that the chances of an applicant were almost 
hopeless we satisfied ourselves that this was in no way borne out 
by the figures. We are not convinced, however, that what is done 
in Bombay is not practicable elsewhere. Any court exercising 
appellate powers has itself to blame if it relies on inaccurate state- 
ments as to what happened in the court below. The trial court 
may well be expected to take a reasonable note of evidence or of 
argument in a really contested matter. As the members of the 
bench are familiar with the trial work, doing it every day them- 
selves, we think that these objections should not count for much. 
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Tlie present arrangements in Calcutta and Madras sliould be made 
to conform to the Bombay practice. Tlie fact tbat it is not possible 
to persuade parties and their pleaders that they have an unbiassed 
tribunal is of far greater importance than the question of the 
exact degree of truth that underlies their opinion. The case of 
suits which are tried at first instance by the chief judge gives 
rise to special considerations which we deal with below. 

6. Section 69 of the Act of 1882 gives a right to the Presidency 
Small Cause Courts to make a reference to the High Court on 
points of law when two or more judges differ or when the court 
entertains doubt upon a point and either party requires a refer- 
ence to be made. This right is not much availed of. To draft 
a “ case stated ” so as to raise accurately a point of law is not 
an easy matter, and the effect of an attempt is very often to make 
it plain that the point is not a pure point of law. ¥e were 
informed by the chief judge in Bombay that the small cause 
court judges have never felt any trouble in making such references 
but that as the High Court on its Original Side is constantly 
dealing with the same class of cases , a reference is very seldom 
necessary. In the last six years, he thought, only three or four 
references were made and in one of them the High Court thought 
the reference unnecessary. The right of reference is in our opinion 
highly useful. We would rather see it more used than curtailed. 

7. The right of revision vested in the High Court is that 
given by section 115 of the Code. In Calcutta, Presidency 
Small Cause Court revisions are heard by a single Judge on the 
Original Side. In Bombay and Madras they are heard on the 
Appellate Side. In Rangoon a wider right of revision has been con- 
ferred on the lines of section 25 of • the Provincial Small Cause 
Courts Act. It is we think true of Calcutta, if not also of other 
High Courts, that the provisions of section 115 of the Code have 
been interpreted more strictly and exercised more seldom in the 
case of the Presidency Small Cause Court than in any other clasi 
of cases. 

8. There seem to us to be three main questions for consideration 
as regards the right of a suitor to challenge the decision of the 
trial judge in a Presidency Small Cause Court. 

The first is whether the right to apply for a new trial should 
be extended to orders in proceedings other than contested suits. 
The real question is whether it should apply to ejectment proceed- 
ings under Chapter YII of the Act of 1882. In our opinion 
the balance of ‘convenience is in favour of leaving the law as it is. 

9. The second question is whether an appeal to the High 
Court should be substituted for the right given to apply in the 
court itself for a new trial, in cases over Rs. 1,000. Even if 
the appeal be heard by a single High Court Judge the addition 
to the work of the High Court would be very substantial and the 
delay and expense involved to parties would be very serious. 
Applications for new trials are at present numerous in spite of 
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the tact that the delay procured thereby is in no court very great. 
In Madras the number is such that we were invited to consider 
whether they should not be made to bear a substantial court-fee. 
In Bombay the hearing of these applications would appear to 
give less trouble. In Calcutta they make a large inroad into the 
time of the Chief Judge. The experience of Rangoon inclines 
us to believe that even if the proposal were applied only to suits 
of over Rs. 1,000, the volume of work thrown upon the High 
Court would be so great as to make the step inadvisable in any 
of the Presidency towns. 

10. This leaves us the more limited suggestion that the right 
of revision should be enlarged to correspond to section 25 of the 
Provincial Small Cause Courts Act. We are entirely against the 
addition of such a right to the right given by section 38 
to apply for a new trial. We are also opposed to such a 
right of recourse to the High Court being granted in cases 
below the value of Rs. 1,000. Having regard to the fact 
that the plaintiff has his choice of forum and the defendant the 
right of transfer given by section 39 we are not disposed in the cir- 
cumstances to recommend the widening of the right of revision. 
We appreciate that there is room for difference of opinion here 
according to the view taken as to the capacity of the small cause 
court judges. We are also aware that it is not unknown for 
applications under section 115 to fail although they have disclosed 
grave errors of law. There are, however, no courts in India 
where finality and expedition count for more in the long run 
than in these presidency courts. The concealed injustice of dila- 
tory or protracted proceedings in many cases must be weighed 
against the wrong but unappealable decisions. 

11. There remains the special problem of the cases tried by the 
chief judge himself. In Bombay under the recent rule new trial 
applications in such cases are sometimes heard when the chief judge 
is otherwise engaged by a bench of two other judges. We appre- 
ciate that the objections to this may be overstated but we are not 
prepared to recommend this practice as a rule suitable to all these 
courts. We consider on the whole that the most reasonable if not 
perhaps the neatest solution of this difficulty is to treat cases tried 
by the chief judge differently from all other cases and to allow an 
appeal, only on points of law, to the High Court. The chief judge 
of a Presidency Small Cause Court is, or should be, engaged solely 
in trying the cases of highest value or cases in which special diffi- 
culty or importance has induced him to try them himself. He is 
regarded as an officer of greater position than the other judges. 
If the cases heard by other judges are taken under section 38 before 
the chief judge sitting with a colleague other than the trying 
judge, it would put no great strain upon the High Court to hear 
appeals from his decisions at first instance. An appeal on law 
only is a more valuable right than the right to apply in revision. 

. Such appeals might well be heard by a single High Court Judge- 
We desire to discourage the notion that section 25 of the Provincial 
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Small Cause Courts Act is intended as a right of appeal on law. 
On the other hand an appeal on facts is not, according to the view 
taken in Calcutta and Madras, given by the present new trial section 
(section 38) ; in small cause cases it is generally somewhat hopele-v 
to expect an appellate court to reverse the trial judge on facts; such, 
an appeal involves additional expense at the appellate stage and 
imposes the necessity of a fuller record at the trial stage; it also 
prevents idle appeals being summarily dismissed without notice to 
the respondent. On such appeals it would be advisable to provide 
by rule that on giving security to the satisfaction of the court for, 
or depositing in cash, the total amount decreed a stay of execution 
should follow in the case of all money decrees and that no stay of 
such decrees should he granted on any other terms. It would not be 
necessary to interfere with the right of transfer under section 39. 

12. The following statement shows roughly the size and the 
work of the four courts : — 


Courts. 

No. of 
judges. 

No. of cases 
for disposal 
iu 1922. 

No. of cases 
instituted 
in 1922. 

No. of cases 
disposed of in 
1922. 

Calcutta 

7 

29,590 

22,926 

24,895 

Bombay 

6 

33,071 

28,451 

27,553 

Madras .... 

3 

18,459 

15,942 

15,352 

Kangoou 

2 

9,563 

8,287 

7,924 


An examination of the cause lists, in all four courts shows 
that too many cases are placed on the daily lists and that a large 
number of unnecessary adjournments is the inevitable consequence. 
The suitors and the public have grave reason for complaint and 
the complaint has frequently been voiced by Chambers of Com- 
merce and other public bodies. When the mass of work to he 
handled is large and the cases such that they should he dealt 
with promptly, method is essential; hut the question whether a 
sufficient number of judges are employed to do it is the first 
question. Justice is one thing, economy is another and taxation 
is a third. No methods can be recommended for a Presidency 
Small Cause Court save those which will enable a sufficient court 
to keep abreast of its work. A court chronically in arrears will 
require entirely different methods because the methods will have 
different objects. 

13. The main features of procedure which affect the matter 
are those which hear upon the possibility of separating out con- 
tested cases. The work done by the registrar, the requirement 
that a defendant should enter an appearance if he contests, and 
the requirement of a written statement are things important for 
this purpose. 
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14. Each, court lias a registrar. Under the Acts lie can be 
given power to try cases upto Us. 20 in the presidency towns and 
up to Rs. 50 in Bangoon. He can be empowered also to dispose 
o i undefended suits, of execution matters and of interlocutory 
applications. In Bombay, apart from dealing with arrests for 
debt and distress warrant cases, the registrar does no judicial 
wort at all. He is empowered to try contested cases up to Es. 20 
but in fact petty suits, undefended suits, execution matters and 
other applications are done by the judges. His ministerial duties 
are said to occupy him fully. In Madras he tries cases- up to 
Rs. 20 but he does not dispose of the undefended cases. He does 
the execution work. In Calcutta he does not hear any of the 
petty contested suits. He does the execution work and the 
ex parte cases with some exceptions. The exceptions include suits* 
under Rs. 50 to which the summary procedure is applied and 
which go directly before a judge. They include also ejectment 
cases, cases in which minors are concerned and cases in which 
legal representatives have to be substituted for deceased parties. 
He does not decide in execution cases of attachment of debts or 
partnership questions. In Rangoon where the recent Act specially 
raised the limit of his jurisdiction from Rs. 20 to Rs. 50, he 
never exercises the power at all. The third judge takes all un- 
contested cases and all applications for instalments. The registrar 
however deals with cases in which the defendant confesses judgment. 


15. Again, let us look at the arrangements as to giving notice 
of defence and stating what the defence is. In Calcutta, apart 
from summary procedure applicable to cases under Rs. 50, the 
defendant by the summons is required to enter appearance in the 
courts office and at the same time to file a note of his defence. 
If he does not enter appearance after being served, the registrar 
passes an ex parte decree. Constantly the ’ defendant enters 
appearance and takes time to file his defence. Without any one 
seeing the defence the case is posted before a judge as a defended 
case. The form says “ You will he required to record your pleas 
at the time of entering appearance.” From the records that we 
have examined we discovered that the defendant generally does 
not record his pleas at the time of entering appearance. The 
result is this. In many cases the answer may not amount to 
contest at all and may not in any way affect the merits of the 
case. We found a defendant who entered appearance in a case 
in which he was sued for the price of six sewing machines. The 
case went to the contested list. His written statement was to the 
effect that he had purchased six sewing machines at the price 
stated in the plaint, but that he was a poor man and wished 
to pay the money in instalments. This of course was not a 
contest; it was a plea for grace. Nevertheless this case went on 
to the contested list. As a result of this system no judge can 
possibly tell when he sees the list of cases whether any particular 
case is really contested or not. 
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16. In Madras the im contested eases are not in any way 
separated from the others. New cases are posted before a judge 
and he deals with them first. Where service is not shown he 
orders fresh summons to issue. He hears the evidence and decrees 
the uncontested cases. If a new case is contested the judge has 
to record a plea and if the contest is small the case will be tried 
and disposed of. Sometimes one adjournment is granted, e,g. y 
for a month and the defendant is ordered to file his pleas within 
a certain time — say a week. Complaint is made thpfiuf the .defend- 
ant does not file his pleas within the week no notice is taken, but the 
case comes up again in a month just the same. After the new 
cases the adj ourned cases are dealt with : and among these there 
may be one or two in which there is no defence. 

17. In Rangoon all cases go before the registrar in the first 
instance bxit he deals only with cases in which the defendant 
•confesses judgment. TTncontested cases in this court go as we 
understand to the third judge, whatever the value. The usual 
process in a contested case is that when the case is sent from the 
registrar to the judge, the judge is asked for time to file written 
statement. This is given and another date is fixed for the hearing. 
The process was thus described to us: 

Firstly he has got to appear before the registrar on the 
date fixed for hearing. Then the defendant says he wishes to 
contest the case without giving any ground or reason, and he 
is told to go to the judge the next day. Then he is asked to 
file his written statement and after that he applies for extension 
of time which is usually granted. 

Q. How long does it take before getting a decree? 

A. About six weeks. 

Q. Do you think that is too long? 

A. After the filing of the written statement generally the case 
is fixed for hearing and the time given is about a month. 

Q. Is it due to tbe fact that you cannot get an earlier date 
from the judge? 

A. Tes Sir, that is the case.” 

18. In the Bombay court there appears to be no system as to 
entering appearance but there is a rule that in a suit for over 
Rs. 1,000 in which a party appears by a legal practitioner he 
shall if so required in writing at any time before tbe suit is on 
the board for hearing by any other party, state bis defences to the 
action. If he does not, an adjournment may be ordered at his 
expense. The chief judge informed us that the parties generally 
start from their place just a day before the hearing and go to 
their pleaders on the day of hearing to give instructions. If 
a suit is reached on the first day, every time you will hear the 
pleaders getting up and saying ff Please give me an adjournment.” 
As regards written statements we were ' told <c Our clerks 
have instructions to ask counsel to put. in a' defence, i.e., whether 
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they deny execution or consideration or something else 77 “ When 
do they do that?' 7 In the course of the day. 77 The cause lists 
accordingly are prepared by distributing the total number of 
cases in which summonses are returnable for a given day among 
the judges. As he has to distribute the cases equally among 
the judges he takes up the bundle and goes on marking Judge 1. 
Judge 2, Judge 3, Judge 4. There is a list put up and the 
cases are taken up in order. When the judge is told by the 
judicial clerk that it is an admitted matter or there is no contest 
or something of the sort then the order is broken : otherwise suits 
are taken up in order just as they are placed in the cause list. 77 

19. Now it is quite manifest that the administrative or exe- 
cutive work of the registrar in each of these four courts must 
be enormous. We have no hesitation in accepting what we have 
been told by the learned chief judges of these courts that it 
is not possible to place more work upon the registrar. In Calcutta, 
the registrar has two assistants; in Madras he has none. In 
Rangoon much of the work that a registrar can do is given to 
the junior judge : so long as it is separated out and given as a 
special work to one officer, the name given to the officer matters 
little. In the Presidency Courts the works are clogged. They 
have one or more registrars but the registrar system is non-existent 
or at best rudimentary. The judicial duties of a registrar are not 
more cheaply performed because they are given to a judge. 
Nothing should go to a judge unless it needs a judge and is ready 
for the judge to deal with it. The occasional appointment of an 
extra judge does a certain amount of good but it is not a substitute- 
for business methods. Given these, an extra judge would be much 
more useful. 

20. In a Presidency Court the number of cases disposed of 
after a real contest is small when compared with the number of 
uncontested suits. According to the figures supplied to us in Bombay 
in 1922 the total number of suits disposed of was 27,553 of which 
3,190 were contested. In 1923 the total number was 32,746 of 
which 3,566 were contested. In Calcutta, during 1923, of the' 
23,194 cases disposed of 4,534 were decided after contest by the 
seven judges. It has to be remembered that, in Bombay and 
Calcutta at least, contested suits are very frequently substantial' 
commercial cases, both important and intricate, and require a 
careful handling. Such cases are very different from the type of 
cases which, a few years ago, supplied the bulk of the contested 
work. With the gradual development of trade and industry 
and with the oscillations and special difficulties of post-war 
trade . the ^ contested work in the presidency towns is fast 
changing its character. This was very well explained to 
us in the memorandum we received from the Bar Library 
ot the Calcutta Small Cause Court and by the chief judge 
.of the Small . Cause Court in Bombay. These are the- cir- 
cumstances which make , it little short of a calamity that un- 
manageable lists should be sent up to judges without any proper 
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sifting and without any sufficient classification. That this has been 
tolerated is only, we think, because the cases of highest value 
are in general given to the chief judge, thus introducing to some 
extent the element of classification. So far as the other judges are 
concerned we collect from the evidence that the grievance of liti- 
gants and witnesses is greater in Calcutta than elsewhere. This 
is in spite of the fact already pointed out that the rules in Calcutta 
are better adapted, if strictly adhered to, than the rules of any of 
the other courts, to enable proper classification of cases to be made. 
The representative of the Calcutta Marwari Association described 
to us the daily drama. “ There are about 200 or more persons 
present — one plaintiff with witnesses and defendant or defendants 
with witnesses. These people who come from their houses wfitk cart 
loads of books and other documents are put to much inconvenience 
and the court remains crowded the whole day. Wow some of the 
cases are postponed immediately and very few — about two or three — 
are then allowed to remain on the board. It is not known as to 
when a case will be taken up. In some cases parties have to wait 
for four and a half hours and after all have to go back to their 
homes disappointed and aggrieved. Again a certain date is fixed 
np and the same thing happens.” Much of the difficulty in 
Calcutta is caused by the had and insufficient accommodation 
afforded by the present building, hut all the presidency small cause 
-courts must be regarded as affording, by their working, illustrations 
of the same lack of method. Until, so far as judicial and quasi- 
judicial duties are concerned, provision is made effective for a 
registrar system, the consequences of lack of proper method must 
continue to fall upon the public. We are far from suggesting that 
any good would result from a reform in this matter carried out at 
the expense of the executive or administrative supervision of the 
bailiffs and other officers of the court. 

21. Whatever name be given to the officer and -whether any 
particular court requires one officer or more, the principles to he 
applied are, in our opinion, as follows : 

The rules should require that by a certain time the defendant 
should enter in the office an appearance and should require the 
defendant at the same time to indicate his defence in writing. 
Without a memorandum of the defence no appearance should he 
accepted. Wo one supposes that the defendant can be asked to 
produce an artistic written statement, but in small cause cases he, can 
state that he denies the execution, or the consideration, that he 
never ordered the goods, that he never received the goods, that the 
price is wrong and so forth. If any difficulty arises, the defendant 
can he given by the registrar three or four days extra time. He 
anight he given a further time, if necessary, in a proper case, to file 
a fuller defence hut in no case should the matter be sent for trial 
to the cause list of any judge until some defence has been filed. 
Again, all contested petty cases up to the value of Es. 50 should be 
within tiie jurisdiction of the registrar.^ He should likewise do all 
-execution matters with very few exceptions. Indeed we think that 
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lie should be empowered to do all, with the right to send any special 
matter before a judge for trial. The main thing, however, is that 
all uncontested cases, whether by reason of confession of judgment 
or non-appearance, should be disposed of by him. None of these 
should, in any circumstances, be allowed to clog the list of a judge 
trying contested suits. We consider also that the parties who, for 
any reason require an adjournment of a case, should be discouraged 
from waiting until the day of hearing, when all the witnesses are 
present, in order to mate their application. Such applications 
should be made on short notice to the opposite side before the 
registrar. He should have power to grant adjournments in cases 
that are not part-heard. Both as regards the registrar and the 
judge the granting of adjournments should be much restricted. 
They should seldom he granted for reasons that are not sw T orn to* 
and when they are granted terms should be imposed much more' 
frequently. 

22. It has also been suggested to us that a summary procedure 
under rules framed under section 128 (/) (i) of the Code of Civil 
Procedure, might he employed for disposal of all liquidated claims. 
We think, however, that if something of this sort is to be done it 
would be more satisfactory to introduce the provisions of Order 
XXXVII of the Code which apply only to suits on negotiable instru- 
ments. This has been done in Madras. 

23. Under the Calcutta rules only cases in which the value does* 
not exceed Rs. 50 can be tried under the summary procedure provi- 
ded by rule 101. There is considerable saving of time if thm 
procedure be employed, and we see no reason why it should not 
be employed up to Rs. 200. 

24. A suggestion was made to us in Calcutta that at the present 
time when nearly all the judges are Indian gentlemen the need for 
interpreting evidence into English by a court interpreter might he 
dispensed with. In Rangoon it appears that considerable delay 
is sometimes caused by the necessity for obtaining English 1 
translations of Burmese documents. It appears that the learned 
second judge deals with cases between Rs. 100 and Rs. 500 and in 
cases before him the parties, if they are Burmese, can tile their 
pleadings and documents in the vernacular without incurring the 
necessity of obtaining English translations. In cases above that 
value, however, it has been necessary to incur very considerable 
delays for the sake of translation. • Each court in this matter 
requires separate consideration in view of the local conditions and' 
w r e are content to call the attention of the authorities to the question. 

25. We are satisfied that great dissatisfaction is created by the- 
manner in which instalment orders are made in Calcutta. Else- 
where there is doubtless some dissatisfaction but it is very marked 
in the case of Calcutta. Under the Code (Order XX, rule 11) an 
instalment order must be asked for at the time of the judgment; 
otherwise the court cannot make such an order save with the- 
plaintiff’s consent. In the Limitation Act there is an article (Art- 
115) which prescribes six months from the date of the decree for am 
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application for payment of tlie amount of tlie decree by instalments. 
The Calcutta Small Cause Court, however, appears to have unlimited 
right of granting instalments at any time and appears to be 
independent of Article 175. When a decree holder seeks execution 
he is constantly met by an application for instalments. Even after 
an instalment order has been made and the judgment-debtor has 
failed to comply with it, applications for execution can be- 
countered by applications to vary the previous instalment order. 
Wot only so but in cases in which the question of instalments has 
been fought out before a judge and he has ordered payments by 
monthly instalments — say of Rs. 60, the debtor, if he has several 
decrees against him in the small cause court, can apply to the regis- 
trar for an order fixing the total amount to be paid by him each 
month and allocating this among the decree holders. In one case, 
the particulars of which were sent to us by the Bengal Chamber 
of Commerce, a plaintiff, who not without dust and heat had 
obtained an order for Rs. 60 a month from a judge, found that the 
defendant had obtained stay of execution from the registrar on the 
terms of depositing Rs. 10, It is not always possible for the court 
when granting instalment orders to make any really effective 
enquiry into the defendant’s circumstances. Considering that 
judgment-creditors get so little out of insolvency proceedings we 
would not, however, suggest that the instalment order system in 
these courts should he put within the same rigid limits as in ordi- 
nary civil courts. In Rangoon the High Court has introduced 
into the ordinary civil courts the instalment principle. Experience 
in Calcutta, however, shows that, for whatever reason, it does not 
work well and, in our opinion, some reasonable limits should be 
imposed in the interests of decree holders. It seems to us most 
unreasonable that any court should order a judgment-debt to be 
paid by instalments that would extend beyond a year or at most 
18 months. We think that if no application for an instalment 
order has been made within six months from the decree no such 
application should be entertained thereafter. Further where default 
has been made in the payment of instalments no new application for 
varying the amount of the instalments should be entertained except 
as regards such instalments as are payable in future. We further 
think that not more than one application should, in any case, be 
made to have the instalments varied. If within these limits a 
judgment-debtor cannot obtain sufficient protection it will be better 
for him and better for the public that his affairs should he liquidated’ 
either informally by agreement with his creditors or under the 
Insolvency Law. We have the gravest doubt as to the advisability 
of continuing a system whereby the court endeavours to protect a 
debtor against whom six or seven decrees have been passed from the 
operation of the Insolvency Law. The “ administration order, 
as it is known in England and worked in English County courts 
under the Bankruptcy Act, is a different matter altogether and if 
introduced into India would not, in onr opinion, work. 

26. We had sent to us full particulars of a very striking case in 
the Calcutta court in which a plaintiff having made a small loan to* 
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the defendant sued him and got judgment ex parte. The defen- 
dant kept the plaintiff at bay for some six months by making and 
renewing applications to set the decree aside. We cannot discover 
that in order to effect this the defendant found it necessary at any 
time to give evidence on oath. 

The entries in the order sheet are worth study, and it is set out 
below : — 

31st July 1923 — Decreed ex parte before registrar for the full 
amount claimed with costs and pleader’s fee Rs. 989-12-6. 

1st August 1923 — New trial application filed by the defendant 
before 5th Bench. Ordered: — Issue notice returnable on 27th 
August 1923. Stay execution in the meantime. 

27th August 1923— Parties with their pleaders present. Defen- 
dant ordered to deposit Rs. 200 and on such deposit case to be 
restored. Adjourned for 2 weeks. 

10th September 1923 — Parties present. Application adjourned 
for 2 weeks by consent. 

24th September 1923 — Plaintiff’s pleader present and defendant 
absent. Application for new trial dismissed for default. 

26th September 1923 — Defendant again applied for new trial 
before 5th Bench. Ordered: — Issue notice returnable on 1st 
October 1923. Stay execution in the meantime. 

1st October 1923 — Parties with their pleaders present. Defen- 
dant ordered to deposit Rs. 200 and on such deposit case to be 
restored. Defendant to pay to plaintiff half pleader’s fee as restora- 
tion costs. Adjourned to 26th November 1923 to enable the 
defendant to deposit money. 

26th November 1923 — Parties present. Application adjourned 
for two weeks by consent. 

10th December 1923 — Parties present. Application adjourned 
one week on defendant’s application to enable him to deposit money. 
In default application to stand dismissed. 

17th December 1923 — Parties present. Application adjourned 
to 22nd December 1923 on defendant’s application on the same 
terms as above. 

22nd December 1923 — Parties present. Application adjourned 
to 3rd January 1924 on defendant’s application on the same terms 
as above. 

3rd January 1924 — Plaintiff’s pleader Babu H. Eh Chatterjee 
present. Defendant absent. Aoplication dismissed for default 
with half pleader’s fee Rs. 22-8-0 certified to plaintiff. 

Ins tances such as this when drawn to our attention were inves- 
tigated for us by the learned chief judge who gave us great assis- 
tance on all points of practice connected with the court. We think 
that the court should in all cases require deposit of or security for 
the decretal amount as a condition of applications whether for new 
'trials or to set aside ex parte decrees. This is the provincial 
practice in small cause courts as regards ex parte decrees. 
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27. In Bombay considerable evidence was put before ns in favour 
of giving jurisdiction to tlie Bombay Small Cause Court not only 
in mortgage suits but also in certain smaller partnership and other 
cases. This proposal has arisen not so much from any desire to 
treat these cases as small cause cases, as from the fact that there 
has been a block in the work of the Original Side of the High Court ; 
accordingly the Bombay Small Cause Court with its new and ample 
buildings is thought to be the best court for these smaller 
cases. We have referred to this when dealing with the original 
jurisdiction of the High Court of Bombay. 

28. Another suggestion made to us in Bombay is that in view 
of the rise in rental values there the jurisdiction in cases of eject- 
ment and distress should be raised from its present limit of an. 
annual value of Us. 2,000 to an annual value of Its. 5,000. We 
do not, however, consider that there is any general need to raise 
this jurisdiction. So far as Calcutta is concerned it would be 
impossible without a larger building to add any jurisdiction which 
would require an increase in the number of judges. 

29. We would refer here to what has been said in Chapter 7 
of this report in connection with Articles 20 and 21 of the second 
Schedule of the Provincial Small Cause Courts Act. We think that 
clause ( s ) of Section 19 of the Presidency Act should he modified 
so as to permit in the case of movables of suits of the character 
described in Order 21, rule 63 of the Code and suits to set aside- 
attachment being brought in the small cause court. 
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CHAPTER 18 . 

Appeals. 

Introductory. 

For -fifty years and more tire multiplicity of appeals in India 
Fas engaged the attention of Government and the High Courts. 

2. The object of litigation is the ascertainment and enforce- 
ment of rights — in other words a decision which can take effect 
with finality. If the time taken to arrive at such a decision is 
unduly long, the fact that several intermediate and inconclusive 
opinions have been delivered during the progress of a case through 
different courts, is of small consolation to the parties. It is idle 
to concern ourselves with the means of preventing delay at each 
stage of a case if we ignore the more important question of the 
number of stages through which a case should be allowed to pass. 
Nearly all the evil consequences of delay in the final disposal of 
a cause attach to the delay which is occasioned by a series of 
.appeals. The bad feeling engendered, the expense incurred, the 
interruption of business, the uncertainty, the opportunities of tiring 
out the poorer or the weaker party — these are all present in full 
force. Some of these increase in evil as the case goes higher, since 
the superior courts are in general more expensive and more remote. 
In any case the longer final decision is postponed the greater 
is the likelihood meanwhile of incidental disputes or interlocutory 
business arising to clog the progress of the case. Deaths of parties 
may involve fresh delays, changes in the property or the cir- 
cumstances may involve questions of management; new opportu- 
nities of dispute may be seen arising from the main dispute in 
all directions. If, as is not infrequently the case 5 the litigation 
is the product of bad feeling, or is speculative litigation — aiming 
at the wresting of a compromise by legalised oppression — the 
opportunities will not readily be allowed to slip. 

3. So far we have said nothing of the cost to the State — chiefly 
because we consider — and we are anxious that this should not be 
•obscured — that the main interest of the State is not in the question 
of cost but in having disputes quieted and rights ascertained in 
an effective and business-like manner. But the question of cost 
is a part of the question. Our present system as to Special 99 
or Second appeals is moulded by considerations of cost, and 
it is fair matter of opinion whether any proposal to restrict them 
which could not be justified on other grounds would have or would 
deserve much chance on the plea of cost. 

4. Q till it is well worth-while to recall what Lord Hobhouse 
wrote in September 18T2 : 

In considering what limit should be assigned to the power 
of appealing, our leading maxim is that it is the interest of the 
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commonwealth to have an end of law suits. jNTo man has a right 
to unlimited draughts on the time and money of the public in 
order to get his private affairs settled as he wishes. The State’s 
duty is discharged when it has provided such a reasonable amount 
of attention and skill and honesty as will satisfy reasonable men 
that their causes have been decided, erroneously or otherwise, on 
the merits and according to the best ability of the judge, and so 
will prevent them from feeling that resentment of sheer injustice 
which drives people to take the law into their own hands and to 
wage private war. Upon this principle all laws place some limits 
to litigation and so have we placed limits to the power of 
appealing.” 

5. The question whether ia certain cases a greater degree of 
finality can safely be given to decisions of the lower courts is not 
-only one of much practical difficulty but is one in which genuine 
public feeling and even perhaps vague public opinion must count 
heavily. So far from ignoring this, we think that it lays upon us, 
in making our recommendations, the duty of great caution. But 
it lays another burden upon us — to exhibit the real nature and 
scope of a problem that has been too frequently discussed in 
abstraction if not in vacuo; or as if a general and a priori objection 
to any curtailment of ce rights 99 of appeal were a noble sentiment. 
After all, even if law were an exact science and if truth could 
always be discovered by a sufficient scrutiny of conflicting evidence 
— even then “ exactness ” would not be the whole of justice. The 
phrase “ Eight of Appeal ” is itself deceptive; there is no right 
in A, without a corresponding liability in B, to be taken on appeal, 
and the objection to “ excluding the poor man from the High 
‘Court 99 would seem to vary somewhat in value according as the 
poor man is appellant or respondent. The “ right of appeal ” 
favours the longer, not the shorter purse ; favours parties — be they 
few or many — who love litigation; who bring or defend cases for 
purposes of spite and oppression; it favours also the defendant who 
merely hopes to put off an evil day. The question is not whether 
a person who has lost his case will not in general regard it as 
a privilege to have the option of challenging the result in another 
■court. He certainly will, and the oftener the case has been tried 
already the more may the costs dispose him to appeal. ISTor is 
the question merely how to prevent frivolous appeals, unless of 
course one takes the view that the lower courts are utterly incom- 
petent to decide anything that really needs deciding. (It is quite 
easy for the most difficult points of law or fact to arise in a Small 
Cause suit on a promissory note for a hundred rupees.) 

6. The litigant in India is very frequently incapable altogether 
of judging as to the merits of his suit, apart from any technical 
points that may be involved. The assumption that there is a right 
solution to every case and that a trained officer exercising reason- 
able care can and will in general decide it rightly is not a received 
assumption. In its absence litigation very readily becomes a gam- 
ble and a miserable nuisance. Facility of appeal allowed in the 
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past is largely responsible for this attitude of mind ; for {lie alleged 
“want of confidence” in any court so long as there is a higher 
court; for the notion that there is a loss of ‘ Izzat J by failing to 
appeal, and that to proceed from court to court is the right of any 
losing party. We have been informed by many witnesses — by law- 
yers chiefly but by others also — that any curtailment of any right 
of appeal would be felt by the public as a grievance. If this be the 
prevailing view, it is a convincing proof of the evil of the present 
system and hut emphasises the desirability of doing whatever may 
be possible to prevent unnecessary appeals. As Lord Hobhouse put 
it “We have never systematically limited the number of appeals 
which the suitor may bring except by not providing him with more 
courts to appeal to. Whatever courts there are he may ran 
through the whole series of them.” 
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CHAPTER 19. 

Appeals. The present system. 

1. Differences of detail and nomenclature in the different pro* 
vinces make it difficult to give a general view of our present legal 
■system. If, however, we resolutely ignore special features and cling 
strictly to that which is typical or usual*, we see at once firstly that 
the structure of our legal system is entirely conditioned by the 
valuation of suits for purposes of jurisdiction, and secondly , that as 
regards two very different classes of case the law, proceeding on 
the valuation principle, has made a strictly business like provision 
{in theory) for attaining final decision. 

If a case from its mere value must be regarded as of the most 
important class, it is tried at first instance by an officer of rank 
not lower than a subordinate judge (in the Bengal sense of the 
term) and the appeal lies direct to the High Court on fact and law. 
The value which entitles a suit to this procedure is Rs. 5,000 but 
the first appeals before a High Court include some Probate cases 
and other special matters. The table here given shows the volume 
of this work. 


Table showing number of first appeals to High Courts in 1922 
against decrees of subordinate courts in original suits with 
figures of decisions and arrears. 


Province. 

Total number of 
appeals before 
courts. 

Number of ap- 
peals decided. 

Number of ap- 
peals undecided 
at the end of the 
year. 

Bengal including Assam . 

7S4 

308 

482 - 

Bihar and Orissa 

1,033 

2S8 

745 

Madras ..... 

1,507 

372 

1,135 

Bombay .... 

951 

366 

5S5 ‘ 

Sind ..... 

191 

65 

126 

Agra 

1,577 

561 

1,016 

Oudh . . . . . i 

254 

127 

127 

Punjab . 

1,198 

234 

964 

North-West Frontier Province 

61 

20 

41 

Burma ..... 

686 

328 

358 

Central Provinces and Berar . 

402 

164 

238 

Coorg .... 

6 

2 

4 

Total . 

8,650 

2,835 

5,821 


* Thus for simplicity we take Rs. 500 as the limit of Small Cause Court juris- 
diction. 
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Tlie courts are, as will be seen, terribly in arrears with, this- 
work ; speaking generally it takes two years at least for a first appeal 
to be heard and very often three years. 

2. A general view of the fate of these first appeals before the- 
High Courts, etc., may be given. 


Statement showing disposal of first appeals by High Courts from decrees' 
of subordinate courts in the year 1922 . 


1 

2 

3 

4 

5 

6 

7 

8 

Name of Court. 

Decided. 

Decree 

upheld. 

Percen- 
tage of 

3 to 2. 

Decree 
modi- 
fied or 
case re- 
manded. 

Percen- 
tage of 

5 to 2. 

Decree 

reversed. 

Percen- 
tage of 
7 to 2. 

Bengal .and Assam - 

302 

210 

69-53 

7 

18-88 

35 

11-59 

Bihar and Orissa . 

2SS 

207 

71*87 

4 S 

16-66 

33 

11-45- 

Madras . 

372 

232 

62-36 

75 

20-10 

65 

17-47 

Bombay 

366 

257 

70 22 

39 

10-66 

70 

19-12' 

Sind 

65 i 

40 

61-53 

g 

12-30 

17 

6-15 

Agra 

561 1 

i 

416 

74-15 

54 

9-62 

91 

16-22' 

Oudh 

127 

91 

71-65 

16 

12-60 

20 

15-75- 

Punjab . 

234 

166 

70-94 

47 

20-51 

21 

8-55- 

North-West Frontier 
Province. 

20 

11 

55-00 

8 

40-00 

1 

5-00- 

Buima . 

328 

213 

64-94 

40 

12-20 

75 

22-86- 

Central Provinces . 

164 

97 . 

59-01 

36 

21-95 

31 

19-04- 

Coorg , 

2 

1 


1 

•• 

*• 

. 

POTAti , 

2,829 

1,941 

68-61 

429 

15-16 

459 

16-23' 


There is a limited and guarded right to appeal to the Privy 
Cuncil — a right effective enough in cases valued at Rs. 10,000 or 
more. One may on this recall the opinion of Sir J. Stephen in his 
minute of February 18T2. 

“ With regard to the special question of appeals to the Judicial' 
Committee I have only to add that it appears to me that they 
stultify appeals to the High Court. I know of no instance in 
which a double appeal can be justified — I think that appeals should 
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either go straight to tlie Privy Council from the court of first 
instance or sliould be in the shape of cases reserved for the opinion 
of tbe court above upon facts found by tbe court below. ” 

But notwithstanding tbe great respect which such an opinion 
must command we are satisfied that double appeals are both pro- 
per and necessary in some important cases and that guarded and 
conditioned as at present , they are justifiable in principle, in prac- 
tice necessary as a control over the different (and differing) High 
Courts, and a source of strength to our judicial system with the 
instructed and uninstructed public. 

The work done for India by the Judicial Committee may be 
seen from the following table : — 


Privy Council appeals, 1922. 


— 


Pendins 
at com- 
mence 
ment o: 
year. 

Institu- 

tions. 

Total. 

Disposed 
of with- 
out 

hearing. 

Con- 

firmed. 

Varied. 

Rever- 

sed. 

Tot a’ 
disposed 
of. 

Pending 
at close 
of year. 

Bengal . 


24 

15 

39 

O 

o 

6 


5 

14 

25 

-Bihar 

Orissa 

and 

21 

5 

2G 


S 


4 

12 

14 

.Madras . 


29 

S 

37 

o 

s 

2 

8 

20 

17 

Bombay . 


10 

17 

27 


2 


0 

4 

23 

Agra 


12 

10 

22 

3 

6 


2 

11 

11 

■Oucih 


14 

6 

20 

3 

5 


2 i 

10 

10 

.Sind 


0 


2 


1 



1 

2 

Punjab . 


5 

S 

13 

1 

2 


4 

7 

6 

Burma , 


4 

7 

11 


1 


1 

2 

9 

Central 

vinces 

Pro- 

2 

5 





1 

1 

6 

Total 


123 

81 

204 

12 

39 

o 

29 

82 

122 


Changes will certainly come in time* but we see nothing here 
calling for a curtailment of appeals. The Judicial Committee has 
been known to complain in cases where the High Court has dis- 
posed of an appeal on one point and omitted to discuss the others. 
In such cases if the other points become material the Judicial 
Committee are in the position of a court of first appeal which, in 
Indian cases, is not their real function. So far as “ big cases 33 
are concerned we are of opinion that the system of appeals is quite 
businesslike. 

4. So too with our method of dealing with small claims to money 
or movables. If the value of a suit is not more than Rs. 500 and 


* We do not think that we can usefully discuss the question of a Supreme Court for 
jndia or the project of a single court of ultimate appeal for the whole empire. 
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is in form (to speak xoughly) a simple suit for money or mov- 
ables, tli e law intends and (in theory) provides for its trial in a 
summary fashion, without right of appeal, before a judge of one 
of the lower courts to whom Small Cause Court powers have been 
given. It is true that the High Court has the widest right of inter- 
ference on revision, but it has also the power to guard against 
abuse by requiring a proper case to be established for the granting 
of a- rule. It is true also that such a case may have to be tried 
as a regular suit; in this event there is one appeal on fact and law 
to an officer of the rank of subordinate judge or district judge, 
and any further appeal is barred, though the limited form of 
revision provided by section 115 of the Code overhangs the pro- 
ceeding. We deal elsewhere with the question whether Small 
Cause Court procedure can safely be made applicable to cases at 
present excluded from it either by value or by the nature of the 
dispute and with other incidental questions. We will deal later 
with section 115 of the Code. For the moment we would point out 
that in the Small Cause Court procedure our law makes an elaborate 
and, so far as it goes, a successful attempt to accommodate “ the- 
old war between exactness and despatch . 99 It runs the risk, no 
doubt, of the High Courts being flooded with applications in revi- 
sion under section 25 of the Provincial Small Cause Co arts Act 
(IX of 1887) but we have no reason to think that in any province 
this is an unmanageable evil or that there is any case for an 
alteration of the section. There is, as we shall see, room for im- 
provement in the method of handling such revisions so far as some 
High Courts are concerned. 

5. It is when we come to the intermediate types of case that we 
cannot fail to he struck both w T ith the ill-success of present methods 
and with the difficulty of reform. We are dealing here with two 
main classes (1) cases of the Small Cause Court type hut between 
the Small Cause Court limit (Rs. 500) and Rs. 5,000 and (2) cases 
which are of one or other of the kinds described in the second 
schedule to the Provincial Small Cause Courts Act. The first class 
presents fewer difficulties. But cases of the second class may be 
of any value below Rs. 5,000. In all these cases there is a regular 
trial after settlement of issues and an appeal on fact and law to 
an officer not below the rank of a subordinate judge. The findings 
of fact of the appellate judge who has not seen the witnesses are 
made final (except in Burma) whether he agrees with the trial 
judge or not, but a second appeal on points of law is given to the 
High Court. (In the Punjab where customary law prevails a finding 
as to the custom is not appealable except by leave of the District 
Court). When a second appeal is brought the pleader for the ap- 
pellant is heard (if necessary) under Order XLI, rule 11, which 
gives the court power to dismiss it without troubling the respondent. 
The rule has no special applicability to second appeals and it in no- 
way ties the hand of the court as to the conditions under which such 
summary dismissal may take place. Its main use is to get rid of 
frivolous appeals including appeals which are entirely concluded by 
the findings of fact of the lower appellate court. But in different 
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hands it is used with very different strictness, and skill in the draw- 
ing up of the grounds of appeal or in the presentation of the appel- 
lant’s case goes a long way to make out “ a point of law ” good 
enough to evade the rule though destined afterwards to fail miser- 
ably. In practice some judges appear to require the appellant to 
show a point of law not so manifestly had as to be unarguable , while 
others insist on a prima ' facie good point of law. For the purpose 
of an ex parte argument neither standard is very high. The general 
view, we think, comes to this: — that the appellant has a certain 
right of appeal and the question is — is he abusing that right? 
Even so, however, of the appeals that are filed, a large proportion are 
dismissed at this stage though the ultimate fate of those appeals 
which survive this stage shows that in most provinces Order XLI, 
rule 11, does not adequately protect respondents. 

6. When a second appeal comes on for final hearing most of the 
difficulty is created by the distinction between fact and law. For 
the present purpose the difficulty which matters is that any error, 
mis-exposition or incompleteness in the judgment under appeal is 
dangerously apt to lead to a remand independently of the ultimate 
merits of the case. Since 1908 the court has had power to decide 
a question of fact not determined by the lower court. But if there 
is a finding of fact and there is any ground whatsoever for taking 
exception to a piece of evidence admitted or if the judge’s attempt 
to state the exact form of the question of fact is not completely 
successful the court on second appeal is in great difficulty in deter- 
mining for itself whether the error is one that really matters. Here 
we may refer to such a case as Umesh Chander Chatter jee 
vs. Chandi Charan Eoy Chatter jee, I. L. E. 7 Cal., 293, which 
subject to section 103 of the Code, is still, we believe, regarded as 
good law. "Whether section 167 of the Evidence Act can in theory 
be applied at all in second appeal is a question. How to read 
Order XLI, rule 25, with Order XLI, rule 1. is another. But 
in any case the manner in which second appeals come before the 
court will frequently prevent the court from going through all the 
evidence to settle for itself such questions of fact. The appellant’s 
whole object in many cases is to get a remand; this gives him another 
chance upon the facts and very frequently a change of judge. The 
evil of a remand at so late a stage is almost intolerable in small 
cases, but the evil is made worse by the fact that not infrequently 
an order on remand is itself attacked in second appeal. 

7. The process, however, has not even yet, particularly in cases 
of small value, come to an end, because in most High Courts many 
second appeals are heard by a single Judge and there remains the 
Letters Patent appeal from any judgment of a single Judge. 
Letters Patent appeals are scrutinised by two Judges under Order 
XLI, rule 11, and if not summarily dismissed are ultimately heard 
by two Judges as contested appeals. One would like to think that 
the result at this stage was never a remand- Unfortunately this 
•sometimes has to be and is. 
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8. Looking' at this long drawn process somewhat more narrowly 
we find that the position of the first appeals before the District 
Courts is as under : — 


Table showing number of first appeals in 1922 to District Courts against 
decrees in original suits with figures of decisions and arrears . 

Fikst Appeals. 


Province. 

Total number of 
appeals before 
Courts. 

Number of appe- 
als decided. 

Number of ap- 
peals undecided- 
at end of year. 

Bengal ..... 

34,577 

19,531 

15,046 

Assam ..... 

1.530 

983 

547 

Bihar and Orissa 

14,627 

8.451 

6,176 

Madras ..... 

22,998 

10.943 

12,055 

Coorg ..... 

36 

31 

5 

Bombay .... 

9.292 

4,287 

5,005 

Sind ..... 

637 

232 

405 

Agra 

14,859 

9,026 

5,833 

Oudh ..... 

2,817 

1,691 

1,126 

Punjab ..... 

10.855 

11,278 

5,577 

Delhi 

732 

545 

187 

North West Frontier Province 

1,727 

1,325 

402 

Burma ..... 

4,650 

3,S84 

766 

Central Provinces and Berar 

4,983 

3,788 

1,195 

Total . 

130,320 

75,995 

54,325 


Broadly speaking such an appeal will take a year to come om 
for hearing. 

A few provinces give the number of cases in which an appeal 
lay as well as the number of appeals brought : — 



Number of 
appeals instituted 
in 1922. 

Number of 
[ appealable 
decisions in 1922. 


f peals to appeas- 
able decisions. 

Bengal ..... 

13,830 

51,706 

2b-74_ 

Assam ..... 

977 

3,245 

30-10 

Bihar and Orissa 

8,703 

24,330 

35-77 


' The proportion of appealable cases that are, in fact, taken on 
appeal would seem to be roughly one third and in some other pro- 
vinces it would seem to be even more. 

The number of first appeals summarily dismissed by the District 
Courts without calling the respondent is practically negligible. In 
the provinces of Bombay and Punjab a certain number aggregat- 
ing 8*23 and 4 per cent, respectively were so dealt with in 1922" 
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but in none of the other provinces except possibly in Burma (for 
which we are unable to get separate returns) do the number o£ 
such dismissals anywhere approach one per cent. It occasionally 
happens that appeals even on points of fret are brought quite idly 
and solely to obtain delay and especially is this to be expected in 
the case of appeals in execution proceedings. It is by no means 
always improper or impracticable for the district courts to dismiss 
appeals ex parte under Order XLI, rule 11, but of course the great 
mass of such appeals must remain outside the scope of the rule. 

9. The volume of work represented by cc second appeals is seen 
from the following table which explains why it is that generally 
speaking there is a delay at this stage of about two years : — * 


Table showing number of appeals in 1922 against appellate decrees 
(other than appellate decrees of Judges of the High Court) in High 
Courts and the Courts of Judicial Commissioners , with figures of 
decision and arrears. 


Second A 


Province. 

Total number of 
second appeals 
before courts. 

Number of 
appeals decided. 

Number of ap- 
peals undecided 
at close of year. 

Bengal including Assam . 

8,02 S 

3,548 

4,480 

Bibar and Orissa 

3,768 

1,465 

2,303 

Madras ..... 

3,517 

1,066 

2,451 

Bombay .... 

1,136 

612 

524 

Sind ..... 

90 

39 

51 

Agra ..... 

3,900 

2,093 

1,802 

Oudh ..... 

505 

296 

209 

Punjab ..... 

3,643 

2,365 

1,278 

North-West Frontier Province 

125 

67 

5S 

Burma . * . 

1,572 

1,065 

507 

Central Provinces and Berar 

2,084 

943 

1,141 

Total . 

2S,368 

13,564 

14,804 


10. To know the fate of these second appeals ” it is necessary co 
see what proportion are summarily dismissed under Order XLI, rule 
11, and then to ask what happened to the rest. The real compari- 
son should of course be between the total number of appeals con- 
sidered under Order XLI, rule 11 (whether formally posted for 
hearing or not) and the number of cases summarily dismissed. 
The former figure is not available from the reports but. assail second 
appeals are presumably examined under rule 11, within a short 
time of being presented, a comparison between the number of 
appeals instituted in the year and the number summarily dismissed 
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will be the fairest comparison possible. In any case, the following 
table gives the facts sufficiently: — 


Second Appeals, 1922, 


Province. 

Second 
appeals in- 
stituted. 

Dismissed 
Under 0. 
41, r. 11. 

Dismissed 
for de- 
fault. 

Decided 
after hear- 
ing. 

Total num- 
ber of de- 
cisions. 

Bengal including Assam 

2,692 i 

1,178 

281 1 

2.0S9 

3,54S 

■Bihar and Orissa 

1,580 

4S0 

55 

930 

1,465 

Madras .... 

3,831 

362 

15 

689 

1,060 

Bombay .... 

727 

289 

o 

o 

320 

612 

Sind .... 

37 

8 

1 

30 i 

39 

Agra .... 

figures not 
available. 

649 

35 

1,414 

2,098 

Oudh .... 

392 

65 

23 

208 

296 

Punjab . 

2,255 

1,396 

58 : 

911 

2,365 

North-West Frontier Province 

figures not 
available. 

• 23 

2 

42 

67 

Burma .... 

357 

*252 , 

disn 

1 (including 813 

lissal for default). 

1,065 

Central Provinces 

1,159 

237 | 

j 

45 

661 

943 

Total 


4,939 

518 

8,107 

13,564 


The cases which were not summarily dismissed but came on 
for hearing after notice to the respondeuj$_^ contested appeals 
were disposed of as under: — 


Province. 

No. de- 
i-lded 
after ad- 
mission 
under 

O. 41, r. 

11. 

No. in 
which 
decree 
was up- 
held in 
entirety. 

Percen- 
tage of 
Col. 3 

to 2. 

No. in 
which 
decree 
was 

notified. 

I Percen- 
tage of 
Col. 5 

to 2. 

No. ;u 
, which 
hearing 
was re- 
manded 
to Lower 
Court. 

Percen- 
tage of 
Col. 7 
to 2. 

No. m 
which 

1 decree 

was 

reversed. 

Percen- 
tage of 
Col. 9 

to 2. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Bengal including 

2,089 

1,616 

17*36 

53 

j 

2*54 

192 

9-19 

228 

10-91 

Assam, 








Bihar and Orissa 

930 

589 

63*33 

33 

3-54 

157 

17-95" 

141 

15-16 

.Madras . 

689 

486 

70*53 

116 

16*33 

7 

l-Ol 

80 

11-61 

Bombay . 

320 

231 

72-1S 

19 

5-93 

5 

1-56 

65 

20-31 

Sind 

30 

19 

63*34 



1 

3*33 

10 

33-33 

Agra 

1,414 

208 

1,050 

74-25 

’*77 

5-44 

57 

4-03 

230 

16-26 

Oudh 

137 

65-86 

9 

4-32 

8 

3-84 

54 

25-96 

-Punjab . 

911 

558 

61-25 

55 

6*04 

96 

10-54 

202 

22*17 

North-West 
Frontier Pro- 

42 

31 

73-81 

4 

9-52 

1 

2-38 

6 

14-29 

vince. 










Burma . 

813 

478 

53-79 

40 

4-92 

7 

•86 

288 

35-43 

'Central Provin- 
ces and Berar. 

661 

433 

65-20 

37 

5*59 

118 

17-85 

75 

11-34 

POTAL 

8,107 

5,628 

69-40 

443 

5*46 j 

659 : 

8-14 | 

1,379 

17 
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These figures are not a little remarkable, especially when it i* 
remembered that in the great majority of cases a second appeal, 
if not summarily dismissed, takes two years. 

The mass of cases summarily dismissed represent a considerable 
loss of time and money, but apart from that, out of 8,107 second 
appeals decided on contest in India in 1922, the decrees appealed 
from were in 5,625 cases upheld in their entirety. The percentage 
of complete success for the whole of India in appeals decided other- 
wise than under Order XLI, rule 11, was 17; in Bengal and Madras 
it was 10‘91 and 11*61 respectively. 

11. It is not easy to show succinctly how many of the second 
appeals before our Higdi Courts are valued at a very low figure- 
for purposes of jurisdiction. In Patna we are informed that out 
of 1,393 appeals preferred in 1923 no less than 1,189 were of a 
valuation not exceeding Es. 500. In Allahabad out of 1,877 second 
appeals brought in 1923 no less than 1,138 were under Es. 500 (of 
which 845 were under Es. 250, 509 of these being under Es. 100). 
In Madras out of 1,899 second appeals in 1923 of which 94 were 
incapable of valuation only 230 were valued at more than Es. 1,000. 

Let us take Calcutta in more detail. We find that out of 2, 705- 
second appeals brought in 1922 (including 13 revised), the values- 
were as follows : — 


Under Es. 10 

Es. 50 

Es. 100 
Es. 500 
Es. 1,000 
Es. 5,000 


148 appeals;. 

599 

323 

564. „ 

125 

179 


767 appeals were of a value not denotable in money — the great 
bulk (740) being under various sections of the Bengal Tenancy Act. 

If one accepts the rough division into Title, Eent and Money- 
suits the classification was as follows : — 


Classification of Second Appeals of 1922 of the following values under 
three different heads. 


— 

ns. so 

I and be- 
low. 

Exceed 
ing Us. 
50 but 
not ex- 
ceeding 
Us. ICO. 

Exceed- 
ing Es. 
100 but 
not ex- 
ceeding 
Es. 150 

Exceed- 
ing Es. 
150 but 
not ex- 
ceeding 
Es. 200. 

Exceed- 
ing Es. 
200 but 
not ex- 
ceeding 
Es. 250. 

| Exceed- 
ing Es 
250 but 
not ex- 
ceeding 
Es. 300. 

Exceed- 
ing Rs. 
300 but- 
not ex- 
ceeding 
Es. 400 

Exceed 
ing Es. 
400 but 
not ex- 
l ceeding 
Rs. 500 . 

Title suits 

419 

222 

109 

82 

48 

40 

51 

40 

Kent suits 

320 

93 

52 ! 

31 

17 

14 

15 

5 

Money suits . 

8 

S 

11 

8 

S 

8 

12 

3 
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Putting aside the unvalued cases and also the rent and monet 
suits let us look at the number, value and character of the smallest 
Second Appeals which are roughly classed as “ Title Suits . 53 


Classification of the valued title suits in Second Appeals of 1922 up to 

11$. 250 in value . 


Nature of suits. 

Rs. 50 
and 
below. 

Exceeding 
Rs. 50 
but not 
exceeding 
Rs. 100. 

Exceeding 
Rs. 100 " 
but not 
exceeding 
Rs. 150. 

Exceeding 
Rs. 150 
but not 
exceeding 
Rs. 200: 

Exceeding 
Rs. 200 
but not 
exceeding 
Rs. 250. 

Suit for possession 

166 

ss 

40 

33 

19 

Suit for establishment of 

111 

62 

27 

24 

15 

title. , 






Suit for declaration of title’ 

7S 

41 

23 

12 

7 

.Suit on mortgage bond 


3 

3 

4 

x 

Partition suit . 

1 

1 

6 

4 

i 

Ejectment suit . 

46 

11 

4 

3 

x 

Suit for assessment . 

4 I 

2 




Suit for injunction 

2 ! 

3 

1 


i 

-Suit for specific performance 


2 

. . 

1 

2 

of contract. 






Suit for restitution of con- 

4 

2 



. . 

jugal rights. 






Suit for dissolution of mar- 

, , 

. . 

1 



riage. 

Suit for setting aside docu- 

1 

1 

1 

1 


ments. 






Suit for setting aside 

1 

o 

1 


1 

decrees. 






•Suit for sale 



1 



Suit for redemption of mort- 

1 

3 




gage. 






Suit on tort 



1 


. . 

Suit for settlement of bound- 

3 





aries. 






Suit for setting aside a sale 

1 

1 




Total 

419 

222 

109 

82 

4S 


Note. — N umber of valued Second Appeals of 1922 .up to Rs. 500 in value dismissed 
.under Order XLI, rule 11, C. P. C. — 672. 
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In this court (Calcutta) the year 1922 commenced with 5,326 
second appeals for disposal. Institutions during the year brought 
this figure up to 8,028. In one way or another 3,548 were disposed 
■of during the year of which 1,178 were summarily dismissed under 
Order XLI, rule 11, including 672 valued at under It s. 500. At 
the end of the year the number of second appeals pending was 4,480 
and the average number of days for which the appeals were pending 
is given as about 620. 

12. It has been pointed out already that the decision of a Letters 
Patent appeal is not necessarily the end of the case. The figures 
for such appeals include those appeals which arise from a difference 
of opinion between the Judges sitting together as a Division Bench 
but the great majority are appeals from a single Judge hearing 
second appeals. The delay that takes place at this stage can be 
■seen from the last table printed at the end of this Chapter. 

13. Lastly there remain miscellaneous appeals both before the 
High Courts and before the district courts. These appeals arise out 
of orders which may issue either in pending suits or in execution 
proceedings and any delay in dealing with them results in delay in 
the disposal of the suits or proceedings to which they relate. 

Ho figures are available to show what proportion of these appeals 
relate to orders in pending suits and what to orders in execution. 
They include appeals against orders of munsifs and subordinate 
judges to the district courts in matters involving Rs. 5,000 and 
less, and first and second appeals to the High Courts in suits over 
the value of Rs. 5,000 in first appeals, and against orders of the 
district and subordinate judges’ courts in a certain number of other 
matters in second appeals. The number of such second appeals 
cannot be exactly estimated but it would appear to have beer 
rather more than 1,000 in the year 1922 for the whole of India. 
The main cases therefore in miscellaneous matters are first 
appeals. Two statements are appended herewith showing, the num- 
ber of such appeals before the High Courts and* district courts 
with the results and it will be noticed that the actual measure o i 
success or partial success in these appeals is roughly speaking 
onlv 30 per cent, both in the High Courts and in the district courts. 
The average duration given for these appeals . varies largely 
in the different provinces, in the High Courts varying 1 according to 
the returns from 697 days per contested case in Sind to 100 days 
per case in Oudh and in district courts from 443 days in Sind per 
contested case to 74 days in the Punjab and 56 in the North-West 
Frontier Province. "We do not at this stage make any proposals 
as to the reduction of these appeals but would, only reiterate tliat 
delay in the disposal of these appeals (which will he seen from the 
table to be altogether excessive) result-s in delay in the final dis- 
posal of the suits and proceedings to which they relate in the trial 
courts. The number of such miscellaneous appeals does not appear 
to he excessive, the total number being only 17,700 whereas 

w 



ihe number of contested suits tried in 1922 was 456,334, i.e., the 
total percentage of miscellaneous appeals to contested suits is less 
than 4 per cent. Nevertheless, we believe that, of the appeals 
brought, a large number are intended purely for purposes of 
obstruction and delay. 



Statement showing Miscellaneous Appeals before High Courts — 1922. 
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Table of Letters Patent Appeals against appellate decisions of a single Judge or Bench. 
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Burma shows no figures as it did not become a Hi^fi Court till 18t.fi December 19^2, 



326 


CHAPTER 20. 

Appeals. Considerations as to the right to appeal. 

1. Whatever hopeful estimate may be made as regards each 
province as to the time which second appeals and Letters Patent 
Appeals will take in the future to come on for hearing we think that 
the above statement of the present system is sufficient in itself to 
show that it fails in very many cases to enable a decision to be 
reached without an unreasonable and uneconomic expenditure of 
money, tyne and effort. This is cc a denial of justice ” : yet it 
is difficult to think of any suggestion for reform that is not widely 
opposed in the name of justice. A reasonable promptness in the 
granting of effective relief is part of the ordinary notion of justice. 
We are quite satisfied that delay which appears to us to be intolerable 
^ is not so regarded by the mofussi'l litigant. Nor have we been able 
to discover anything held by him in such small esteem that he would 
be willing to sacrifice it in the interest of speed. Reasonable ex- 
pedition as a necessary element in justice has but a limited “ public.” 

2. The evidence given before us appears to show that the Bar in 
India is, speaking generally, opposed to any attempt to restrict 
appeals in any classes of cases. We do not doubt either that there 
is considerable public opinion behind this opposition. We think, 
however, that there is something of prejudice and of fallacy in the 
way in which the matter is generally viewed. It is most noticeable 
that while the interests of the appellant, the cost to the State and 
the burden upon the judges attract attention, the interest of the 
respondent slips out of view. After all the whole question is how 
to arrange that as between two parties the system may be least 
unfair to both. No doubt all difficulty vanishes if one looks solely 
to the interest of one. The appellant is generally envisaged as 
the poor man who has unfortunately lost in the court below ; who 
has a ££ grievance;” who wants t£ justice;” all he asks is a chance, 
or a run for his money; his appeal should not be ££ burked;” it is 
conceivable that he is in the right or at least that the judge has 
said or done something wrong and so forth. That he has had two 
hearings already and proposes to put the respondent at his option 
to a further contest lasting (usually) a year or more with all the 
attendant consequences of further expense and delay— this is not 
in general considered. 

3. Leaving aside mere failure to recognize the need for any 
reform and mere prejudices of one sort or another it is necessary 
to enquire what are the serious considerations which have pre- 
vailed to continue until now a system of which the evils have 
throughout been handsomely acknowdedged. We find that they 
may he set out as follows : — 

(1) the badness of the lower courts and the public’s want of 
confidence in them. 
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(2) that the court of first appeal is not necessarily better than 

the trial court. 

(3) that to make the right of second appeal depend uporu 

whether the court of first appeal reverses or affirms would 

impair the value of the first appeal, 

(4) that the value of a suit may be no test of importance 

(especially in suits which are not of the Small Cause 

Court type). 

(5) the difficulty of valuing suits so as to draw a clear line 

at a low figure. 

It seems necessary to state our opinion as to the force of these 
objections, since their force has in some cases been generally over- 
estimated and they have frequently been urged as though the 
present system was so excellent that an} r proposed modification can 
he rejected, merely because it is open to some objection. In truth 
the present system is open to many objections. As regards the 
alleged badness of the lower courts and the importance of the 
cases which come up on second appeal, it is necessary, w T e think, to 
guard against the general tendency to over-statement. 

4. So far as the courts are concerned, the success of the judge 
in doing justice according to law depends not merely on his ability 
or attainments, hut on the materials put before him and on the 
candour and common-sense with which they are presented. The 
difficulties of our trial courts are not so much occasioned by the 
mere complexity of facts or technicality of law as by want of sense, 
truth and care on the part of the litigant and by the deficiencies of 
the Bar. A discussion of the defects of the lower courts and the 
public's want of confidence in them had better begin with a re- 
cognition that the badness of the courts ” is largely the badness 
of the litigants and of the Bar. So far as regards the judicial 
officers who try at first instance suits valued under Bs. 1,000 (for 
some provinces the figure is Rs. 5,000} it must certainly he admit- 
ted that they are often inexperienced. The legal equipment with 
which they commence their career varies .if one looks at India as 
a whole from that of a competent young pleader downwards through 
degrees of insufficiency. It must be admitted further that constant 
hard work in court is not an ideal method of improving their 
quality. A considerable proportion of them could not be described 
as good lawyers even after six or ten years experience. The better 
class of practitioner at the Yakil Bar of a High Court or at the Bar 
of many district courts attains to a wider and better knowledge of 
law than is ever reached by many of the judges who enter the 
subordinate judiciary. This is by no means altogether the fault 
of the officers. Their own improvement and development is under 
Indian conditions too frequently sacrificed to the necessity for get- 
ting through the constant mass of work. 

5. The courts which most affect the question of seconr appeal* 
are however the lower appellate courts. These are officered by 
senior men; and for the purpose of revising in appeal the decisions 
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given in eases of a type with, which, they are familiar, they are, in 
general, satisfactory. Probably the main weakness here is in the 
fact that most district judges, when they begin to hear first appeals, 
have at present insufficient, training or experience in civil law 
and practice. In some provinces too the more senior men in the 
subordinate judicial service were first appointed at a time when 
the legal qualifications demanded were not so high as now. Some 
started life as members of the ministerial staff of a court. Others 
even recently have been appointed without having any recognised 
legal qualifications. Such facts being well known to the Bar and 
to the local public, prejudice or communal feeling produce criticism 
and suspicion without any adequate occasion. Even so, however, 
we think it wholly wrong to say that a civil appeal of any well 
lecognized type is not tried before a satisfactory tribunal in the 
great majority of cases. We think moreover that the work of the 
mofussal Bar on first appeal is open to much less criticism than 
the work done at first instance. The judges who bear these appeals 
have in general jurisdiction to try at first instance cases of unlimit- 
ed value. They are the class of men to whom Small Conse Court 
powers are in general given, when necessary, up to the maximum 
limit. The Judicial Committee of the Privy Council have not 
infrequently been struck by the high quality of their work and the 
tradition of great care and industry which is, we think, a marked 
feature of their judgments. So long as their main function in 
contested cases is confined to the digestion of materials for pur- 
poses of a decision by the High Court, it will always be possible 
to say with- some show of truth that the public confidence in them 
is not great. This sort of statement generally means very little. 
Since 1861 cases of the Small Cause Court type have not gone to 
the High Court on appeal unless the value was over Ps. 500. So 
far, this has been the only opportunity of the subordinate judge 
in particular to show what he will do, if left to himself. In spite 
of the fact that these cases may raise difficult questions and that 
both the Bar and the public tend to regard any decision as arbitrary 
or ill-considered, where the threat of appeal is not present, we 
know of no ground whatever for the suggestion that the SmaP 
Cause Court work has not been done successfully, or that the 
public has any real sense of grievance. 

6. Still it seems necessary to recognise that the lower appellate 
courts are not so uniformly good as to be unimpeachable, and that 
when a judge sits alone as an appellate court and overrules the 
trial court, the losing party cannot in general be expected in 
matters of real moment to him to rest content with the decision. 
It has often been pointed out (Sir Richard Couch in a minute of 
November 1872 laid great stress upon it) that circumstances not 
seldom arise in lower courts in which the senior officer cannot well 
claim to be more experienced or more highly trained than the 
junior and that the trial court is almost always in a better position 
to decide on facts. If it be possible to refuse the right of second 
appeal in the case of concurrent judgments without impairing the 
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value of the first appeal us regards points of la w, we think that 
the lower courts are on the whole good enough to make it right 
and reasonable for the State to restrict second appeals save where 
the value is such as to show that there is a presumption of special 
importance to the parties. A subordinate judge is for many 
reasons anxious not to be a source of trouble to the High Court 
and not to have his decisions reversed. So far as facts are concerned, 
there 'would be no real objection to a system under which the 
appellate court would be unlikely to disagree with the court which 
heard the evidence unless it was clearly convinced that the trial 
court had decided wrongly. But, so far as regards points of law, 
it would be a real misfortune if the small land suit, for example, 
w r ere casually examined on first appeal in a biassed fashion. If, 
moreover, the right to appeal w T ere refused on the ground that two 
courts had concurred, it “would not seem defensible to limit the 
appeal wdien they differ on the facts, to mere questions of law. 
It may certainly be said that to think that the presence or absence 
of the right of appeal would influence the appellate court’s deci- 
sions, save perhaps in a negligible number of cases, is to cast an 
undeserved reflection upon the conscientiousness and independence 
of the lower appellate courts. There is moreover warrant in 
principle for refusing an appeal when courts occur (cf. the 
observations of Lord Hobhouse quoted in Chapter 18, supra) and 
in practice this is now applied in a limited fashion as regards 
appeals to the Privy Council. In Burma a second appeal lies on 
fact as well as law if the courts below disagree : we are informed 
that this arrangement has not been found to affect the decisions 
on first appeal. Still, the conditions under which the lower 
appellate courts work are different and neither analogy nor abstract 
principle can be allowed to determine the question. 

7. We are loath to close an avenue which would lead to a 
very considerable reduction in second appeals especially as there 
is room for wide difference of opinion as regards the force of the 
objection that the value of the first appeal would be seriously 
impaired by the knowledge that a judgment that confirms would 
end a case while a differing judgment would lead to an appeal. 
We think however upon the whole that it would be difficulty foe 
lower appellate courts in the circumstances to keep^ their minds 
free from conscious or unconscious bias, and that bavin g regard to 
the suspicion engendered in the public mind it would be unfair to 
them and inadvisable in the public interest to require them to work 
under such conditions. At present they do a great deal better 
justice than they get credit for; and it is essential that their 
decisions should have all the appearance of justice as well as the 
reality. They should be allowed to do justice “ as a just man 
would do it.” For the same reason we think that the right of 
second appeal cannot be made to depend upon leave granted by 
the first appellate court. The case of “ custom ” in the Punjab 
mav be regarded as a special case : indeed the element of fact is 
the" more important aspect of it. Speaking generally, power in 



the lower court to grant leave to appeal should be accompanied by 
a like power in the higher court : thus exposes the higher court to 
many applications for leave. 

8. If these conclusions be right, the possibility of limiting 
appeals is seriously narrowed : moreover it seems unlikely thai 
much will be gained by waiting until some future date by which 
the lower courts will have substantially improved. Improved 
methods of recruitment are for many years to come more likely 
to level up the attainments of the junior officer than to widen the 
gap made by the teaching of experience between the junior and 
senioi. vAhatever changes may be made in the list of suits excluded 
from Small Cause Court jurisdiction the ordinary suit about land 
or interests in land must remain. Here summary procedure is 
inapplicable and there is neither extravagance on the part of the 
State nor other avoidable evil in the provision of one good appeal 
as of right. There are other types of case also, of which the same 
may be said even when the valuation for purposes of jurisdiction 
is low. If appeals cannot he prohibited when two courts con cm 
and if the decision in appeal cannot he made final when the} 
differ, the evil of second appeals must go on unless they are 
subjected to some sort of scrutiny. This in substance is the present 
method under Order 41, rule 11, but the method of scrutiny seems 
capable of improvement. It is true that at present, when a munsif 
(for example in Bengal) tries under ordinary procedure a simple 
money claim under Its. 500, the subordinate judge on appeal may 
reverse his decision and no appeal will be possible. This at 
present happens only where the local munsif is not sufficiently 
empowered to deal with the case summarily under the Small Cause 
Courts Act. Usually, therefore, the subordinate judge will be 
doing no more in finally deciding the case than he could have do re 
at first instance under his own powers and in any event the High 
Court could confer such powers. Hence no great anomaly exists 
as regards such cases. 

9. The Judges of the Calcutta High Court at one time suggested 
that this procedure could with advantage he applied to certain 
particular kinds of cases which are at present excluded from the 
Small Cause Courts. Prim d facie , it would appear that the schedule 
to the Small Cause Courts Act excludes some types of case from 
the jurisdiction of such courts not because of their importance hut; 
because the questions on which they depend cannot be properly 
elucidated in a summary fashion; and it seems right that there 
should he at least one appeal. Upon a scrutiny of the schedule to 
the Act we think that more harm than good would be done by an 
attempt to single out cases from the list therein contained and to 
exclude second appeals altogether in such cases where the valuation 
of the suit is small. Still more harm would he done by an attempt 
to frame an independent list based upon a different classification. 
Here again it is necessary to keep one/s eye fixed upon the main 
type of Indian case, the small suit for land or interests in land. 
A tenant’s small homestead, a small piece of land at the back of 
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a weaver’s hut where he has been accustomed to work, a right of 
way over a small piece of ground, a right of fishing — it may he in 
a navigable river — these are common cases of small valuation in 
which under the present circumstances a second appeal is often 
reasonable enough, — far too often for such appeals to be abolished, 
though not often enough to ground an indiscriminate license of 
appeal. X o classification that we can suggest can by the use of 
general descriptions distinguish such cases from others and it is 
highly inadvisable to increase the complexity of our' procedure 
law at a point where it is sure to be subjected to great contest. 

10. We fully recognise that the proposition that the importance 
of a case cannot be determined by its valuation, is frequently 
stated much too roundly and that for the present purpose it is less 
than a half truth. The great majority even of land suits or 
easement suits have no claim whatever to be treated as more 
valuable to the parties than a money claim for Rs. 500/ In any 
case the litigant will frequently lose in costs what he gains by the 
litigation. Moreover, we are not much impressed with the conten- 
tion that small cases may involve important points of law, that 
is, points of law of wide or general importance. The litigant in a 
small case is not usually concerned save for himself. It is specially 
important doubtless that certain questions, for example under the 
Bengal Tenancy Act, should, when authoritatively decided, be 
determined rightly, by reason of the wide applicability of the 
ratio decidendi. It is not, however, necessary to this end that 
every case should be appealable as of right to the High Court. 
To the litigant pleading public importance (or much more probably 
to the pleader) one may generally say, as Adam Smith said of the 
man who professes to trade for the public good, that such people 
are few and that few words need be used to dissuade them from it. 

11. When all this, however, has been taken into account, it 
still remains that the decision of a subordinate or district judge 
should not be made final in many cases of small valuation and that 
on the whole it is not advisable to attribute finality by reason 
of concurrence of opinion in the lower courts. A consideration of 
the Suits Valuation Act (VII of 1887) reinforces this conclusion by 
disclosing two serious difficulties ; first, the difficulty of fixing a 
low limit of value in a clear and certain manner, and secondly, 
the difficulty of fixing such a limit in such a way as to correspond 
with the real value of the subject-matter. The Act of 188T has 
to be read with the Court Fees Act (VII of 1870) and the task is 
not easy. At present no great strain is thrown upon these Acts 
and they seem to work well enough for the purpose of distin- 
guishing a case below Rs. 1,000 from one above Rs. 1,000, that is, 
a case which, e.g., in Bengal, can be tried by a munsif, from a 
case that must be instituted before a subordinate judge. In most 
provinces the scale of fees laid down by the several High Courts 
varies according to the valuation of the suit. It seems to us 
however that the present law as to valuation would almost cer- 
tainlv work badly, if jurisdiction in appeal were made to depend 
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on a line of demarcation drawn at a low figure. The Act of 1887 
throws most of the difficulties upon the shoulders of the Local 
Governments and the High Courts, who are empowered by section 
3 and section 9 respectively to make rules, the former for the 
valuation of land and the latter for the giving of an artificial 
value to suits whereof the subject-matter cannot really he valued. 
Apart from this, it leaves much to the option of the plaintiff in 
valuing the relief sought and to the uncertain test of market value. 
In some provinces, in Bengal, neither the Local Government: 

no r the High Court have made any rules. In others, e.g., in the 
Punjab, both authorities have done all that rules can do to clear 
up difficulties. Even when the Local Government has framed the 
most careful rules for determining the value of classes of land by 
reference to the amount of the assessment of land revenue, if may 
easily happen that the actual value of a piece of land is much 
greater than its value as computed by the rules. In areas where 
the land has been permanently settled, it may well be that rules 
for arriving at value upon the basis of revenue would have little 
application to any plots of land that are likely to engage the time 
of the court. 

In suits too which come within the purview of section 7 (iv) and 
Schedule II, Article 17 of the Court Eees Act, 1870, it rests with 
the plaintiff to value his suit both for court fees and jurisdiction. 
No doubt the Patna High Court and to a certain extent the 
Calcutta High Court have held that under the law as it stands a 
plaintiff is not entitled to value his relief arbitrarily but the 
rulings of the other High Courts are to the effect that a plaintiff’s 
valuation both for jurisdiction and court fees must be accepted. 
In actual practice there is no doubt that leaving to the plaintiff 
the right to value his suit in certain cases as he likes is most 
unsatisfactory and this is being recognised in the proposals recently 
made for the amendment of this section of the Court Pees Act. 
In this connection we would refer to the statement of values of 
title suits in second appeals in the Calcutta High Court up to 
Rs. 250 given in paragraph 11 of chapter 19. It will be seen that 
the number of second appeals in the Calcutta High Court in 1922 
of the value of Rs. 50 and under was 419 and between 50 and 100, 
222. These figures include no less than 78 and 41 appeals res- 
pectively in respect of suits brought for a mere declaration of title, 
suits which come under Schedule II, Article 17 of the Court Pees 
Act. Similarly suits for the establishment of title and for posses- 
sion under Rs. 50 in value coming up in second appeal number 111 
and 166 respectively. It is difficult to believe that any fair propor- 
tion of these suits was valued adequately to their subject matter. 
Other suits of which the value rests entirely with the plaintiff are 
such suits as for injunction, easement, restitution of conjugal 
rights, dissolution of marriage and setting aside of documents, 
decrees and sales. The decision of questions such as these may he 
often of great importance to the litigants and to leave to the plaintiff 
the sole right to fix valuation according to his own caprice is to 
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'Oiir minds wrong 1 and enables him without any justification to regu- 
late liow far an appeal will lie, the valuation being absolutely 
uncertain and depending on the plaintiff alone. 

Something should be done no doubt to stiffen the law as to 
valuation, by insisting upon the making of rules in all provinces 
under section 9 of the Act, and in other ways. It is not impracti- 
cable even now to draw a line at Rs. 1,000 or even at Rs. 500 but 
any line drawn at a lower figure would give rise to dispute and the 
•different conditions in different provinces would produce a certain 
inequality in the operation of any such limit. 

12. Both in Bengal and Bihar appeals under the rent law and 
appeals under the Bengal Tenancy Act form a special problem 
which the Legislature has already dealt wfith in a special manner. 
.'So far as regards questions which arise out of settlement pro- 
ceedings, we are satisfied that any attempt to prohibit all second 
appeals under a given value however low would be objected to wixh 
great reason. 
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CHAPTER 21. 

Appeals. — Opinions and Proposals. 

1. From time to time our present system of appeals lias been 
roundly abused both for tlie ineffectiveness of the right of 
££ special 55 appeal and for the unlimited license granted to bring 
such appeals. 

2. Many suggestions for reform have been made. It seems 
desirable to give some account of opinions recorded on this subject.* 

Sir James Stephen in his minute of February 1872 thus summed 
up the views of the Judges at Calcutta : — ££ I think it is not an un- 
fair summary of them to say that whilst they differ in details their 
general conclusion is, that the whole system of appeals in civil 
cases is radically faulty; that the number of appeals ought to be 
greatly reduced and the inferior courts much strengthened, and 
that the effect of this would be highly beneficial not merely to the 
subordinate courts but also to the High Court itself. The fault of 
the existing system as described by them is in a word that it aims 
at curing a rotten foundation by an intricate and expensive super 
structure. 5 ’ 

•3. Sir Barnes Peacock wanted to abolish ££ special 55 (i.e.) second 
appeals altogether; pointing out, upon the figures for 1869, that as 
regards 1,543 special appeals under the value of Us. 100 each cc if 
would he cheaper to Government to pay the full amount of the 
appellant’s demand with the costs of both parties and to give each 
a bonus for terminating the litigation than to support an establish- 
ment such as the High Court for deciding such differences.” Other 
Judges wanted to abolish these appeals in cases under Us. 500. Sir 
.Richard Couch in November 1872 proposed that a general appeal 
should lie when the lower court differed and that all special appeals 
should he abolished. 

4. The Government of India in 1873 (in the time of Lord 
Hobhouse) proposed as follows : — 

A. That no second appeal should he allowed as of right when 

the value of the suit is under Us. 200. 

B. That no second appeal should he allowed as of right wh<m 

the appellate court agrees with the court of first instance. 

0. That in other cases a right of general appeal shall lie to the 
High Court from appellate decrees of subordinate courts 
(except in cases falling under section 27 of Act XXIII 
of 1861, i.e Small Cause Court cases). 

D, That the court pronouncing the appellate decree shall have 
the power of allowing appeals from its own decrees. 


* Tt has not been possible to collect the opinions of all the High Courts at 
various times oil the subject of second appeals but it will be seen that the 
various opinions expressed by the Calcutta High Court from time to time to 
which reference has beeiy made include every objection which can he urged 
Against any change in the present procedure. 
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E. That notwithstanding prohibition A the High Court shall 
have the power of allowing an appeal if the nature of the 
suit is such that its value is not measurable in money. 

V. That notwithstanding either prohibition the High Court 
shall have the power of allowing an appeal when the im- 
portance to the public in general of the question raised in 
the suit is so great as in the judgment of the court to call 
for an appeal. 

5. From 1874 to 1886 the Government of India were engaged in 
a correspondence with the High Court at Calcutta which resolved 
iiself ultimately into a scheme for the formation of appellate ben- 
ches in the mofussil. The Secretary of State authorised in 1884 the 
experimental intro dnction of four such benches (to be raised after- 
wards to eleven) each to have jurisdiction over a group of districts, 
and each to consist of a member of the Civil Service and a member 
of the subordinate judicial service. They were to hear all appeals 
under Rs. 5,000. When they were agreed their decision was to be 
final in suits up to Rs. 500; otherwise an appeal lay to the High 
Court on facts and law. The High Court made various objections 
as to the workability of the scheme and thought the limit of Rs. 500 
was too high, especially in rent suits. Ultimately in 1886 Sir 
Rivers Thompson explained that the circumstances in which his 
predecessor was able to promise his support to the scheme no longer 
obtained and financial provision for it was not possible. He consi- 
dered that as at all principal stations there was a Civilian judge, 
subordinate judge and munsifs, all that was needed was for them 
to constitute a Bench, to hear appeals in civil cases limited in value, 
whose decisions should be final. 

6. Meanwhile, prior to 1884, the Punjab with its divisional and 
district judges enjoyed a system — described as “a sifting of cases 
through a succession of had courts in the hope that they will come 
right in the end.” The Government of India with the sanction of 
the Secretary of State accordingly decided upon a system of divi- 
sional benches each to be manned by two members of the Punjab 
Commission or the Civil Service. These benches under the Punjab 
Courts Act 1884 heard appeals up to Rs. 5,000 in value (Small Cause 
Court case up to Rs. 500 going on appeal to the district judge). A 
single divisional judge could always dismiss an appeal hut if he 
came to the conclusion that the appeal should succeed it had to he 
reheard before the bench. Decisions of the bench were final up to 
Rs. 500 but in suits other than “ Small Causes ” either judge could 
grant leave to appeal to the Chief Court. This system came into 
operation on the 1st November 1884 and lasted till October 1885. 
The Chief Court in September 1885 informed the Punjab Govern- 
ment that the divisional courts have on the average disposed of 
at least as much judicial work as it was expected that they would 
have to do.” But the number of appeals instituted exceeded all 
calculations and for this reason the scheme was breaking down. By 
April 1885 the benches had a pending file which represented about 
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ten months work. Accordingly the Judges of the Chief Court in 
July 1885 suggested that the system of benches be discontinued, i.e., 
that the divisions should each be split up into two, and a single 
judge appointed to each new division. The division benches were- 
consulted as to the working of the bench system and the Chief Court 
reported that ££ the answers of the divisional judges are with few 
exceptions unfavourable to the bench system as compared with that 
of divisions in charge of a single judge.” The reasons given by 
the divisional judges are very instructive. [First the smallest 
appeal relating to land had to come before the divisional court 
which was snowed under with disputes about spouts, drains, door- 
ways, boundaries of a backyard, etc. The litigant with a case valued 
at Rs. 5 could only file his appeal at Jullundur though he lived in 
Kangra or Ludhiana. Secondly, the single judge who first 
examined the appeal in chambers and went into the facts had to 
refer the case for a bench hearing (to take place months afterwards) 
unless he was prepared to dismiss the appeal. When the bench came 
to hear the appeal it almost invariably took the same view as the 
single judge had done months before. In fact in some places the 
practice seems to have been for each member of the bench to go- 
thoroughly into those cases only which had at first come before him- 
self. ££ Want of time must necessarily prevent the second judge, 
coming new to the case, from going elaborately into the file.”' 
Again as regards cases over Rs, 500 in value and cases in which a 
certificate was given an appeal to the Chief Court was still open 
both on facts and law. 

7. On these representations and in view of the block in the work 
of the divisional courts the bench system was abandoned by the 
Local Government after October 1885 without consulting either the 
Government of India or the Secretary of State. Both these authori- 
ties took strong objection afterwards to this action. ££ The scheme- 
had received the approval of His Majesty’s Secretary of State and 
of the Government of India after prolonged discussion and consider- 
ation and it formed part of the recommendation made by a confer- 
ence of officers at Simla on the 24th August 1883 amongst whom 
were included the Judges of the Chief Court. When this confer- 
ence was held it was admitted that the flow of appeals to the Chief 
Court could only be checked by strengthening the lower courts and 
no other mode of strengthening these courts had been suggested 
besides that of constituting benches. The experiment therefore 
deserved a fair trial, and although the Judges of the Chief Court 
have declared the system to be unsuited to the present state of 
judicial business in the Punjab, the Governor General in Council is 
not satisfied from the reports of the divisional judges that 
sufficient time was allowed to overcome the friction naturally inci- 
dental to the introduction of a new system or that the delay for 
which the system is said to be responsible was not in some measure 
at all events due to the defective manner in which it was worked 
rather than to defects inherent in the system itself. As the bench 
system has now been definitely broken up, the Government of India 
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will not insist upon its being restored, as frequent changes of this- 
nature must necessarily be attended with muck inconvenience M 
(3rd February 1886). 

8. Accordingly the Government of India proposed to apply to 
the Punjab the ordinary provisions of the Code of Civil Procedure 
including the system of second appeals. The Chief Court success- 
fully objected (of. Act XIII of 1888). 

The following passage from a letter from the Chief Court of the 
Punjab to the Local Government (24th December 1887) may be 
quoted. 

“As regards this Province the second appeal of the Code was 
deliberately abrogated only three years ago. The proposal to abro- 
gate it came from the Government of India in 1882 in the following 
words. 6 The Governor General in Council is of opinion that the 
most effective line of reform would be to do away altogether with 
what used to be known as special appeals, i.e ., second appeals upon 
points of law only. FTo appeal can be satisfactory in which the 
upper court is unable to go into the whole cased This view was 
acted upon in the legislation of 1884. A system of appeals upon 
matters of law only, by whatever name it may be called, is one in 
favour of which the Judges apprehend that next to nothing can be 
said. If the State could afford a sufficient number of Judges in the 
highest courts, it would presumably act on the principle that the 
court of last resort ought to have full power to deal with facts as- 
well as law in every case in which the decree of a subordinate court is- 
appealable to that court. An appeal upon matters of law only is 
in truth a mere expedient to which the State resorts upon financial 
considerations as a compromise between some appeal and no 
appeal. ” 

9. In 1886 a “ Finance Committee ” (in more modern parlance- 
a “Retrenchment Committee ;5 ) appointed by the Government of 
India addressed the High Court at Calcutta on the subject of second 
appeals and earnestly begged the J udges to suggest some modifica- 
tion. After some demur the Court dealt with the matter in a letter 
to the Government of India. The Judges pointed out that the main 
evils were two. First that an immense number of second appeals 
are brought before the High Court in which the amount at stake 
is very small. Secondly that the Court, on second appeal, is often 
unable to do justice in a case from want of power to deal with it as 
a whole. “ The ends which ought to be aimed at in any reform 
seem to the Judges to be two. First to limit the number of second 
appeals to the High Court if and so far as it can safely be done ; 
secondly to empower the High Court to do complete justice in all 
such cases as do come before it. 

“ The first of these ends can only, the Judges 'think, be obtained,, 
if at all, after a careful classification of suits; it can then be consi- 
dered whether a rule analogous to that embodied in section 586 of' 
the Civil Procedure Code which forbids second appeals in certain? 
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-cases under Rs. 500 in value should be applied to other classes of 
•cases within defined pecuniary limits/ ' 

If a large reduction in the number of second appeals were thus 
found to be practicable, it would have to be considered whether 
.special precaution ought to be adopted to guard against miscarriage 
of justice. Particularly it would have to be considered whether oj 
not the constitution of the first appeal courts ought to be strength- 
ened and whether or not the revisional power of the High Couri 
should be enlarged so as to enable it to interfere in any case in 
which substantial injustice has been done.” 

10. The Government of India later in the same year (25th 
November 1887) suggested that more use should be made in the 
High Courts of Judges sitting singly: that they should, subject to 
a power of reference to a Bench, (inter alia) decide (1) all second 
appeals up to Rs. 1,000, (2) all civil revision cases, (3) all miscella- 
neous appeals arising from the execution of decrees, etc., (4) all 
cases under section 551, now Order 41 , rule IL, of the Code of 1908. 
The Judges at Calcutta replied that in view of the letters Patent 
Appeal no economy of time or power is effected by having appeals 
heard by a single Judge and that if the proposal was to modify the 
right given by the Letters Patent they were strongly against it. 
They recalled the fact that in England the hearing of appeals by a 
•single Judge was after centuries of experience abandoned in 1875; 
then enlarged on the difficulty and importance of the classes of work 
above mentioned ; and said that any legislative change which gave 
finality to the decision of a single Judge would, they are sure, 
seriously shake public confidence in the decisions of the Court. “ It 
is at all times undesirable that a decision arrived at by one Judge 
should be liable to be revised by another. The decision of one Judge 
on appeal can never carry the same weight as that of two. Every 
man’s mind has its own idiosyncracies and it is only by associating 
more Judges than one in the decision of every case that such 
idiosyncracies can be counterbalanced and guarded against.” 

11. In 1888 Sir Comer Petheram proposed that all second appeal- 
should be abolished but that the revision section of the Code should 
be altered to include cases in which “ a failure of justice has 
occurred.” Certain of the other Judges dissented: among them Six 
Arthur Wilson, more particularly on the ground that the High 
Court would be flooded with applications in revision. 

12. In 1897 the Government of India made fresh proposals which 
included the following: — 

, (1) That when appeals from Lower Courts are heard by a single 
J udge, there should be no appeal from his decision, under 
the Letters Patent or otherwise, except by leave of the 
Judge. 

(2) That security for costs should be given in every appeal un- 
less the Court for good reason dispenses with it and that 
where there is a second appeal from concurrent decisions 
substantial security should always be given. 
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(3) That except by leave and in certain cases affecting land 

there should be no second appeal where the value of 
the suit does not exceed some fixed limit, say Es. 500. 

(4) That appeals on questions of procedure should be cut 'down 

and that except b} r leave there should be no second 
appeal on any question of procedure 

The Calcutta High Court renewed their objections to any modi- 
fication of the Letters Patent appeal: strongly objected to the re- 
quirement of security as giving the rich litigant a great advantage 
over the poor litigant and as causing delay and increase of wort by 
disputes over the security. They expressed themselves as against 
any rule making the right of appeal depend on value, as important 
questions may be raised in suits of small value. They suggested, 
however, that the list of interlocutory orders made appealable (by 
section 588) might be cut down and they offered to accept a provision 
making a strict hearing under section 551 (now Order 41, rule 11) 
compulsory in the case of all second appeals. Five out of eleven 
Judges were strongly in favour of disallowing all second appeals 
except by leave. “As regards the right of appeal generally, the 
Judges think that, however desirable it may be to curtail it, any 
wide-reaching scheme for that purpose must follow or accompany a 
scheme to improve the efficiency of the tribunals whose decisions 
are open to appeal. This "was recognised in the scheme for mufassif 
appellate benches which wuis abandoned in 1886 apparently because 
the Government could not, or would not, face the extra expenditure 
involved in it. Nothing in the direction of improvement has been 
done since then.” 

13. In 1900 Government circulated for opinion a draft bill to 
amend the law off civil appeals. It prohibited second appeals (1) in 
suits of a Small Cause Court nature under Es. 1,000 unless the decree 
involved directly some claim to or question respecting property of 
the value of Es. 1,000, (2) in other suits under Es. 200 (with a 
like reservation), (3) when the courts below concurred, unless the 
High Court certified that there was an important question of law or 
custom (not procedure) which required further consideration. 

So far as the Calcutta High Court Judges were concerned, the 
proposals were all rejected. The Court referred to “ the recognised 
want of experience and efficiency of many, if not an actual majority 
of the lower appellate courts ” and said that so far as the final 
disposal of suits is concerned it is not advisable to entrust the officers- 
at present presiding over these tribunals generally wdth more exten- 
sive powers than they at present exercise whether in their original 
or in their appellate jurisdiction.” They repeated that any wide- 
reaching scheme of the sort must follow or accompany a scheme to- 
improve these tribunals. As regards concurrent judgments, they 
said that “ it would be very inadvisable to make any distinction 
between judgments of affirmance and those of reversal. If a judge 
knows that a judgment of affirmance is not open to appeal save under 



340 


very particular conditions, sueli knowledge may be calculated to 
induce sueli affirmance ratlxer than a reversal/ 5 

14. In Sir Tkomas Raleigh. 5 s Bill of 1901 a revision of the Code 
was put forward containing as regards appeals provisions based 
partly on tke draft bill of 1900. It w r as proposed that no second 
appeal should lie in suits of a Small Cause Court nature of value 
under Its. 1,000 unless the decree involved directly some claim to or 
question respecting property exceeding such value. Also that in 
other cases no second appeal should lie unless the value of the suit 
was over Rs. 100. When introducing the Bill on 20th December 
1901 Mr. Raleigh (as he then was) said : — 

£f The Government of India has expressed the opinion that the 
right of second appeal ought in some points to be 
restricted and having full regard to all the remarks and 
suggestions that were made upon that expression of opi- 
nion, we have proposed to raise the pecuniary limit in 
those provisions of the Code which relate to second 
appeals, and we have also proposed that when the deci- 
sions of the courts below are concurrent security for costs 
may be required. I am well aware that any attempt to 
restrict the right of appeal in this country is sure to be 
closely scrutinised and very likely to be opposed. We 
are often told that the courts of first instance or first 
appeal in this country are sometimes deficient in special 
knowledge of law, sometimes deficient in strength of 
character, and that for these reasons it is necessary to 
preserve a liberty of second appeal, far wider than would 
be necessary, for example, in England. There is force 
in these arguments and they require to be considered. 
At the same time the objections are often expressed with 
a considerable degree of exaggeration. My deliberate 
opinion formed after a great deal of enquiry is that the 
civil courts of lower rank in this country do not deserve 
the terms of unqualified censure which are sometimes 
applied to them; and even if they did, it would, in my 
humble opinion, be a profound mistake to assume that 
every wrong decision of a lower court can be set right 
in a court of appeal/’ 

15. This Bill of 1901, after much discussion and the collection 
of many opinions, was finally withdrawn altogether. A fresh draft 
code was prepared and submitted to the well-known Special Com- 
mittee over which Sir Erie Richards presided — of which the other 
members were Sir Francis McLean, Sir Lawrence Jenkins, 
Mr, Ismay and Dr. Rashbehary Ghose. In their report (31st 
August 1907) they say: “ as regards appeals from appellate decrees 
the only substantial departure from the existing code is the insertion 
of clause 103. Experience has shown the desirability of this clause, 
the effect of which will be to avoid remands, with their consequent 
delay and expense/’ When on the 6th September 1907 Sir Erie 
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Richards moved for leave to introduce the Bill which became our 
present Code, he said: — 

No one can doubt that the multiplicity of appeals in India 
is an evil. On the other hand there is a strong feeling 
among the public that it would be an injustice to deprive 
them of the right of obtaining a decision of the highest 
tribunals. I hope, my Lord, that the time will come, and 
I believe confidently that it is coming, when by the im- 
provement of the lower courts this feeling will subside. 
But for the present it is a factor which must be taken 
into account, and I think that it is wise to leave matters 
alone for the present. 55 

16. The efforts of many years came accordingly to nothing “ for 
the present, 55 i.e., seventeen years ago. Unless the use of Order 
XLI, rule 11, in a regular and systematic manner can be regarded 
ns a considerable reform, the question seems to be much where if 
was when it attracted attention in the seventies. 
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CHAPTER 22. 

Appeals.— District Appellate Benches. 

1. That reform of present methods of dealing with the great 
volume of suits of small value in India should be based upon a 
strengthening of the lower appellate courts is no new opinion. It 
was held by Sir lames Stephen in the seventies and it was accepted 
and acted upon by the Secretary of State and the Government of 
India in the eighties as regards the Punjab and Bengal. The 
opinion has often been repeated since — usually as a reason for 
obstructing any less ambitious reform. The great mass of Indian 
litigation is of a character and value which requires a trial and 
one good appeal both on fact and law. Any more elaborate or 
protracted process is not only unnecessary but an evil, and is all 
the more an evil by reason that the substantive law is in many 
respects complicated and technical. 

2. The one fact which has made the present system a necessity 
in the past and which can be put forward as an element of reason 
for continuing it is that the courts of first appeal are not strong 
enougdi. A district judge after service as a joint magistrate is 
asked sitting alone to reverse on appeal the decision of a subordinate 
judge upon title to a plot of land or on a point of Hindu Law, or a 
subordinate judge reverses an experienced munsif on a question 
of fact. The litigant — who has no particular belief that either 
the law or the fact is ascertainable — is expected to acquiesce in the 
decision. 

3. Whatever may have been possible or impossible in the past, 
the first question to be asked to-day is whether it is not possible 
now to give to cases of small or intermediate valuation a first and 
final appeal on fact and law before two trained, experienced and 
specially selected judges. If in any particular province this can be 
done, then the right of further appeal can be withdrawn, provision 
being made for cases of disagreement between the judges and for 
stating a case to the High Court upon specially difficult or important 
points of law, if the judges should think it necessary so to do. 
The advantages of such a system in economising time, money and 
effort, in obviating the confusion, oppression and fraud which 
accompany delay in the final decision, require no comment. Such 
a court would do no other work and the hearing of such appeals 
might be accomplished in much less time than is now usually taken 
up by the stage of first appeal in the district court. Government 
both in India and in England were at one time convinced of this 
and that it was the only line of real reform. Enough has already 
been said of the Punjab experiment of 1884 to show that it broke 
down for want of a fair trial. The scheme for Bengal discussed 
at the same time was in many respects financially extravagant. 

4. To-day the position is this. It is quite possible in Bengal v 
Bihar, the United Provinces, Bombay and Madras to select a 



343 


certain number of senior subordinate judges who would make 
exceedingly competent members of appellate courts — quite suffi- 
ciently so to make their decisions upon fact and law reliable and to 
entitle them to authority whether they reverse or affirm the trial 
judge. There is no need to suppose that they would be incapable 
of applying ordinary legal principles as to the weight to be attached 
to findings of fact by the court that heard the witnesses. Thei'e 
would be no need to compel them to produce an independent 
treatise of their own reciting all the facts as though a judgment 
were a £f case stated for the opinion of a higher court on points 
of law. 

5. Every case below a certain limit of value might get the 
benefit on facts as well as law of the opinion of two judges. If 
would be necessary to confine their jurisdiction to cases in which 
no further appeal is to be permitted. On this point both the 
Punjab and Bengal schemes of the eighties appear to have been 
somew T hat ill-considered. If a “ second appeal ” is to be allowed 
then the first appeal cannot well be to two judges as two judges 
cannot be expected as a rule to set out a complicated set of facts 
exactly in the same way. Moreover the cost of the suggested 
change would be unnecessarily increased. Again, the disastrous 
notion which did so much to wreck the old Punjab scheme that the 
appeal should be heard first by a single judge with power to affirm 
but not reverse must be rejected altogether. It seems necessary 
too that such a court should be a court of equals (not a district 
judge and a subordinate judge for example) to avoid the appear- 
ance or suspicion that the junior was a mere echo of the senior. 
The district judge would remain at the head of the judicial system 
of the district as he now is. 

6. Having regard to the fact that the limit of Es. 1,000 has 
worked well as a limit for munsifs* jurisdiction in some provinces 
and to the fact that this limit would apparently he the most econo- 
mical for the purposes of such a scheme, we would lay stress on the 
fact that we do not consider it at all too high. There may indeed 
be cases of a higher value which in particular provinces might 
well he entrusted for final decision to such a Bench. We observe 
that in the eighties the Judges at Calcutta under the scheme then 
proposed thought Es. 500 too much. Eor the purposes of to-day 
and of snch a scheme as we are discussing there is little point in 
taking one’s stand at a figure of Es. 300 or Es. 500. Caution in 
these matters and even timidity are to be commended but the scheme 
is not one to give a bad court to cases because they are small : the 
object is to give to the smaller case a good court at the earliest 
moment. The Indian legal system must be considered in per- 
spective. Tbe subordinate judge or tc first class subordinate 
pudge 91 in India corresponds as a trial judge not to the English 
County Court judge but to the Judge of the High Court. The 
appellate side of the High Court does work which in England is 
done by the Court of appeal. The correspondence is in neither 
case exact but it is close enough to deprive of any air of paradox 
tbe suggestion that two selected subordinate judges should have 
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finally appeals in all suits up to Es. 1,000. Nothing could be less- 
hopeful than to stamp such a court as one entrusted with the 
smallest cases only. One may take the suit for land or interests in 
land as the commonest and the representative case. If such a court 
can decide the petty land suit there is no necessity to confine it to 
such land suits only as are petty and much is gained by not doing 
so. 

7. It may certainly be necessary to group several districts and 
to make the most central headquarters station the place at which the 
appeals are heard. The litigant would not always have the- 
advantage of having the first appellate court so near to his own 
village as at present the subordinate judge or district judge is. 
To some extent also the business of the local Bar as regards civil 
appeals would be interfered with, though n convenient arrangement 
of the lists in the appellate court might do much to minimise tins. 
It might be possible in some places to arrange for the appellate 
court to sit in more than one place at different times. These objec- 
tions or difficulties seem to us to weigh very little indeed against 
the advantage of giving a good appeal — first and final — to the' 
smaller cases which now drag their way to the several High Courts. 

8. We appreciate that some provinces would have special diffi- 
culties in finding judges of the necessary attainments either by 
reason of the increase in cost, or by reason of intense and general 
communal hatreds or suspicion. Local conditions and the practice- 
in past y ears as regards recruitment to the subordinate judiciary 
are here important. Eor one reason or another we conld not 
recommend the scheme for Burma, the Punjab, the Central Provin- 
ces or Sind; and we doubt whether it would have any chance of 
acceptance in Bombay, so long as the great hulk of the appellate 
work in the High Court can be managed by a single Division 
Bench. 

9. The main objections to the proposal are two: Firstly , the 
objection as to the cost of such a scheme, and secondly, the objection 
which arises from the fact that the scheme makes so great a change 
in present practice as to have little chance of being approved by 
public opinion which in these matters is highly conservative. 
So far as we can judge the saving effected by eliminating the great 
hulk of second appeals from the High Courts would in the long 
run be sufficient or nearly sufficient to provide the salaries of the 
extra judge in the proposed courts of first appeal. It has to be 
lemembered that second appeals once brought have to be disposed 
of some day and so long as they remain undisposed of they re- 
present a concealed debit to the State. The comparison must be 
between the expense of disposing of the second appeals — not of 
ignoring second appeals — on the one hand and the expense of 
providing an extra judge for first appeal on the other. In each 
province the question of grouping districts for the purposes of such 
appellate benches would involve a special knowledge of local con- 
ditions. It is thought that on the average taking first appeals- 
below Es. 1,000 of all kinds, an appellate court would be able to 
^ffepose of five appeals per day. It is not possible for us as a 



345 


•'Committee to work out a complete scheme for each province but one 
of our members has worked out a scheme for the province of Agra 
.and we append the same to this chapter as giving a concrete 
•exemplification of the proposal. 

10. The main objection, however, to the proposal is not on its 
merits but in the circumstance that it offends both prejudice and 
vested interests. Having regard to the terms of reference to this 
Committee, we feel obliged to report that in our opinion it is now 
quite possible in the provinces mentioned to provide in the manner 
we have suggested courts sufficiently competent to be made courts 
■of final appeal for the smaller classes of case which now come before 
the High Court on second appeal. It is not in the least degree 
probable that we are within measurable distance of the time when 
.a case will come on for disposal as a second appeal within a period 
substantially less than two years from the institution of the suit. 
If, however, any particular province desires greater expedition it 
can have it by the method we propose. The effect would be to 
abolish the practice of cutting up cases into facts (on which the 
opinion of the first appellate court is final) and law (upon which lies 
a second appeal) ; to give to each appeal a better tribunal for the 
•decision of questions of fact; and above all things to give an 
effective decision within a reasonable time of the conclusion of the 
judgment of the trial court. It seems to us that questions of law 
of any general importance and difficulty would, under the scheme 
which we suggest, find their way to the High Court and that 
•different rulings would not long continue to be given by various 
appellate benches. Whether the points involved in a case fit it for 
reference to the High Court or not is a question which two ex- 
perienced judges may be trusted to decide and the result will be 
much fairer so far as regards the respondent than if the matter be 
left as at present to the mere option of the losing party. 

11. It was suggested to us in the course of the Assam and 
Punjab evidence that the limit of Rs. 5,000 should be raised to 
Rs. 7,500 or Rs. 10,000 so as to make the first appeal (as we at 
present have it) lie direct to the High Court only in cases of the 
larger value. A proposal on these lines was made by the Judges 
of the High Court at Lahore and was discussed in the Punjab Legis- 
lative Council though it was not accepted. We understand the 
reasons in favour of this line of change to he, firstly , the compar- 
ative costliness of first appeal before a High Court, and secondly , 
the fact that the High Courts have too much work. We are of 
opinion that the true line of reform lies in the opposite direction, 
and that the aim should be to give as strong an appellate court as 
possible at the earliest moment and to put that court in the posi- 
tion of hearing a full and final appeal on facts as well as on law. 
The actual number of cases between three and five thousand rupees 
in value in any province is not so great as to make the difference 
between the hearing of first appeals and second appeals a very 
important matter. If one looks to the future it seems more reason- 
able to anticipate that appellate benches in the muffasil on the 
lines we have suggested would in due course justify themselves 
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before the public sufficiently to enable their jurisdiction to be 
raised to a point at which it would meet the High Court jurisdic- 
tion, the second appeal as we now know it becoming a thing of the 
past save possibly for special purposes. What is necessary to this 
end so far at least as Bengal, Madras, Bihar and Orissa, and the 
United Provinces are concerned is not the lapse of further time U 
enable a better trained subordinate judiciary to grow up, but a 
better public opinion, a more reasonable and instructed view of the 
duty of the State as regards litigation and a better appreciation of 
the "public and private evil that is necessarily caused by protruded 
proceedings. 
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APPENDIX TO CHAPTER 22. 

Province of Agra. 

Estimated number of MunsiFs and Miscellaneous appeals to be heard 
by such a Bench Standard, 1250. 


1. Meerut 

2. Muzaffarnagar 

3. Saharanpur 

4. Delira Dun 



" Bench No. 1. 

This Bench would sit at Meerut 
)>■ all the year i ound. 

1,133 I 


5. Bareilly 


417 


Bench No. 2. 


6. Pilibhit . 

7. Bulandshahr 

8. Shahj ahanpiu* 

9. Budaon . 

10. Moradabad 

11. Bijnor 


28 

193 

213 

360 


This Bench would sit at Bareilly 
all the year round for 5, 6, 7, 8, 
9. An additional Bench would 
>- be constituted to sit at Morada- 
bad for 10, 11 from 2nd January 
— 31st March, 1st July — 31st 
August. 



1,724 J 


12. Aligarh . 

13. Etah 

14. Agra 

15. Muttra 



Bench No. 3. 

This Bench would sit at Agra all 
>■ the year round. 


16- Mainpuri . 

17. Etawah . 

18. Cawnpore 

19. Eatehpur 

20. Banda 

21. Hamirpur 

22. Farrukhabad 



J 

i 


y 4oi 


j 

314 


U78 J 




j Bench No. 4. 

yrhis Bench would sit at Cawnpore 
j all the year round. 


23. Jhansi 

24. J alaun 

25. Allahabad 

26. Mirzapur . 


\ H6 ! 

J ! 

i ! 

V 294 1,125 J 

) 

J 
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27. Benares . 

• ^ 

> 

■1,059 

28. Jaunpur . 

■ J 


29. Ghazipur 

■) 

• 578 

30. Ballia 

• j 


31. Gorakhpur 

■) 

- 851 

32. Basti 

* J 


33. Azamgarh 

. 

392 


Bench No. 5. 


1,637 


I This Bench would sit at Benares^ 
j all the year round for 27, 28 and 
y part of 29 and 30 ; an additional 
Bench would be constituted to 
sit at Ghazipw for remainder of 
29, 30 from 1st February — 31st 
J March, 1st July — 31st August. 


Bench No. 6. 


1,243 


>This Bench would sit all the year 
round at Gorakhpur. 


J 


8,140 This represents a year’s working 
of three district judges and three- 
subordinate judges. 
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CHAPTER 23. 

Appeals. — Statement of main recommendations. 

We proceed now to consider what reforms ought to be recom- 
mended as regards appeals on the assumption that trial courts am? 
first appellate courts cannot be substantially strengthened and 
must remain for some years to come much as they now are. On 
this assumption we see our way to make three main recommen- 
dations. 

First, restriction of Lettei’s Patent Appeals arising out of Second 
Appeals. 

Secondly, a change in the form in which Second Appeals are 
scrutinized under Order XLI, rule 11, and 

Thirdly ,.an automatic requirement of the deposit of a fixed sum 
by the appellant as security for the respondent’s costs. 
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CHAPTER 24. 

Appeals. — Restriction of Letters Patent Appeals. 

1. Most High Courts do a large amount of important and 
difficult work by means of Judges sitting singly, but in this matter 
there is much variation between one High Court and another. 
Leaving on one side the practice of courts of J udicial Commissioners 
or what used to be the practice in Chief Courts we may notice that 
in Burma all criminal appeals and revisions except in murder cases 
are heard before a single Judge and that in Allahabad and Lahore 
a single Judge exercises the criminal jurisdiction of the court in any 
case (speaking broadly) in which sentence of death or transportation 
for life has not been passed. On the other hand on the appellate 
side of the Calcutta High Court, except for cases of fine which are 
occasionally decided by a single Judge, all criminal business is done 
by a bench ; and in Patna a single Judge deals only with cases not 
involving more than six months’ imprisonment. 

2. As regards second appeals the present practice would appear 

to be follows : — 

In Calcutta though rules allow for second appeals to be dealt 
with by a single Judge if valued under Rs. 1,000, in 
practice, very few second appeals are so dealt with, those 
which are decided by a single Judge being usually cases 
valued at' below Rs. 50. In Allahabad and Lahore 
second appeals under Rs. 500 in valuation are regularly 
dealt with by a single Judge. In Patna the figure now 
taken for this purpose is Rs. 1,000. "We understand 
that in Bombay while a single Judge is used for hearing 
cases under Order XLI, rule 11, appeals which have 
survived this test are not in general heard by a single 
Judge. In Madras since the beginning of the present 
year the practice has been for all second appeals save 
for special reason to be heard by a single Judge. In 
Rangoon a single judge deals with all second appeals 
below Rs. 3,000 in value, but the Letters Patent for 
Rangoon restricts the right of appeal from the judg- 
ment of the single Judge in second appeals by requiring 
a certificate of the Judge that the case is a fit case for 
a further appeal. 

3. The application to the smaller appeals of a system whereby 
the High Court is obliged to entertain the appeal tw r ice, appears to 
us to be so indefensible whether from the point of view of expedh 
tion or of cost to the State or of cost to the parties that it is almost 
a waste of words to denounce it. By the time the respondent has 
fought his case through two courts one would suppose that the 
High Court might deliver its final decision at the third hearing. 
If the second appeal is not before a tribunal which can be trusted 
: to dispose of it satisfactorily, the parties are getting something less 
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than justice. The principle of providing a small case with a series 
of bad tribunals which are good enough to adjudicate but cannot 
be entrusted to decide is here carried to an extreme that can please 
no one. The least that can be tolerated in the way of <c tardy 
justice ” is that when the High Court does entertain cases of smalt 
value it should make up its mind before hearing them to furnish 
a tribunal fit to quiet' the matter. In any High Court it is possible 
for the appellant or respondent who thinks that the importance or 
difficulty of his case, notwithstanding its low valuation, is such that 
a single High Court Judge cannot satisfactorily decide it, to explain 
to the Judge the nature of the difficulty and to request him for 
good reason to transfer the appeal to a Bench for decision. In addi* 
tion to this safeguard it is possible to provide another, namely, 
that the Judge himself should be permitted to grant a certificate 
that the case is of such difficulty or importance that a further appeal 
should be allowed. Most of the High Courts are at present obliged 
to employ single Judges for the smaller second appeals with the 
result that in a substantial proportion of the cases which they decide 
Letters Patent appeals are brought requiring the attention of a 
Bench both under Order XLI, rule 11, and at the final hearing. 
We understand that in Burma where the Letters Patent Appeal 
only lies upon certificate such appeals are seldom permitted by 
reason that it is considered that the proper time to insist upon the 
exceptional importance or difficulty of a case is before the single 
Judge proceeds to deal with it. This after all is only common sense,, 
but cases may arise in which such a certificate would be justified. 

4. In 1916 the Government of India made two suggestions for 
curtailing the right of appeal from a single Judge of the High 
Court. One of these suggestions was effected by the alteration of 
the various Letters Patent in 1919 when judgments passed in civil 
cases in the exercise of the court’s powers bf revision and superin- 
tendence were made unappealable. The other suggestion was that 
in second appeals valued below a certain sum such as Rs. 500 no 
Letters Patent Appeal should lie. We h.ave had an opportunity of 
seeing the opinions recorded upon this suggestion by the various 
High Courts and by a large number of other people. The High 
Courts at Allahabad and Patna were the only High Courts who 
favoured this suggestion. The majority of the opinions sent in were 
against it for reasons which seem to us to show an almost complete 
failure to appreciate the position of a party put to the expense of 
four hearings with no certainty of a decision even then. We may 
be allowed to say, with respect, that it w'ould require a great deal 
more reason than these opinions disclose to persuade us that such a 
system is not intolerable for any type of case and execrable for small 
cases. So far as w r e can gather the reasons urged in defence of the 
present system are : firstly, that the real value and importance of 
the right involved in a suit valued at Rs. 500 or less cannot he 
judged by its money value ; secondly , that there is no safe method 
by which the important and the unimportant can be differentiated; 
thirdly , that the opinion of two Judges is better than the opinion of 
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one; fourthly , tliat any restriction on the right of appeal from the 
decision of the single Judge is likely to lead to a lower standard in 
his work; and fifthly, that the Judge is not likely to give leave to 
appeal from his own decision. Save for these reasons we cannot 
discover that the opposition to the proposal was based upon any- 
thing more convincing than a general objection io any reduction 
-of appeals, a general opinion that judges are not so good as they 
should be or as they used to be, a general idea that a liberal right 
of appeal is the principal safeguard to the poor man that he will 
ultimately obtain justice, and a general inability to understand the 
nature and conditions of the problem. 

5. There are two ways only of getting rid of the Letters Patent 
appeal from decisions on second appeals. One is to lay down as 
a rule that no second appeal shall be heard save by a Bench ; the 
second is to determine finally by a single Judge cases as to which 
special importance or difficulty cannot be shown by the parties. In 
some provinces the circumstance that first appeals remain pending 
for three years, second appeals for two, has not prevented the con- 
tention being raised that all second appeals should be heard by two 
Judges. If in any province the Judges necessary for this purpose 
are in fact provided, such a course would he free from objection. 
Looking at India as a whole, however, it is idle to shut one’s eyes to 
the fact that not only must a large number of second appeals he 
heard before the single Judge, but that the single Judge must con- 
tinue to do a great deal of work of incomparably greater importance 
and not less difficulty. When, as in the Punjab, a Chief Couifc 
becomes a High Court, each Judge appears to be invested with an 
incapacity for finally deciding second appeals as one of the privileges 
•of his office. 

6. The Letters Patent Appeal has been abolished as regards 
•civil revision. It is particularly easy in the case of second appeals 
to guard the jurisdiction of the single Judge by permitting reasons 
to be shown for a hearing before a Bench. Hitherto such applica- 
tions, when made, have been very readily allowed and there is 
no reason to apprehend that any High Court Judge would be parti- 
cularly anxious to decide a second appeal if either party, for any 
xeal reason, desired the opinion of two Judges. In these circum- 
stances the consideration that two Judges are better than one seems 
insufficient to justify the continuance of a system which gives to 
one party the option to require a fourth hearing. In like manner, 
unless one is prepared to say that any dispute affecting land is eo 
ipso too important to he left to a single High Court Judge, the 
consideration that small cases may have great importance is given 
an exaggerated force if it he allowed to prevent the proposed change. 

7. High Court Judges, when acting as a Bench, are accustomed 
to decide cases without the stimulus provided by the knowledge that 
*an appeal is probable or possible. Since there has to he an end to 
litigation at some time, the question of the exact amount of litiga- 
tion reasonably necessary seems to he a question of degree, to be 
settled with an eye to the respondent as well as to the appellant and 
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in a spirit of practical common-sense. For this purpose it would 
seem best to presume that a High Court Judge would he at least 
as capable of doing justice to the smaller civil work when sitting 
singly as he is in like circumstances when exercising jurisdiction 
in criminal matters, or in civil revision. To frame a judicial sys- 
tem upon a principle of valuation, to postulate thereupon that value 
and importance are out of all relation to each other, to doubt the 
capacity of judges all along the line, to envisage the possible appel- 
lant as a poor man striving for justice as a- flying goal which fades 
for ever as he runs, — this line of reasoning is undoubtedly fatal to 
the curtailment of any rights of appeal even when they have arrived 
at absurdity. In our opinion the Letters Patent Appeal, that is 
the right to a fourth hearing, is in no degree short of absurdity. 
There is no guarantee whatever that a Letters Patent case will "be 
half so important, from any point of view, as a money decree in a 
Small Cause suit ; and no probability that the judge who decided the 
second appeal will he any more careless, arbitrary or eccentric than 
a judge exercising Small Cause Court powers. 

8. The extent to which a single Judge should be used for the 
decision of second appeals, e.g., whether for cases below Es. 500 
or for cases below Es. 1,000, is one to be settled specially for each 
individual High Court. In our opinion the essential thing is to 
prescribe that whenever second appeals are heard by a single Judge 
this should he done upon the terms which we have described and 
no others — that is to say that the single Judge will really determine 
the appeal (not merely hear it) except the case he a fit one for the 
grant of a certificate. 

The Letters Patent of all High Courts should he modified on 
the lines of the most recent one, i.e., the Letters Patent for the 
High Court of Eangoon. If it is thought necessary in any court 
to impose a restriction, the restriction should take the form of a 
prohibition against second appeals valued above a certain figure 
being heard otherwise than by a bench, but we are not in favour of 
inserting such a restriction into any Letters Patent. We think that 
it would be sufficient if such a provision were incorporated among 
the Eules of the High Court concerned together with the provision 
which all High Courts, we understand, already have permitting a 
single Judge to transfer a second appeal for hearing before a Bench. 


O 
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CHAPTER 25. 

Appeals. — Second Appeals by Leave. 

We are of opinion that it is impracticable and undesirable to 
attempt to prohibit second appeals in all cases where the valuation 
of the suit is below a given figure but that it is necessary to provide* 
for a stricter and better scrutiny of second appeals. The provi- 
sions of Buie 11 of Order XLI have to be read with sections 100* 
and 101 of the Code. Buie 11 is part of the series of rules appli- 
cable to first appeals and it has no special applicability to second 
appeals. In spite of the fact that a large portion of second appeals* 
are summarily dismissed under this rule, we do not think that the 
rule is adequate or that it works uniformly or well.* That many 
cases are dismissed summarily is due to the fact that the appellant 
has in all cases to accept as final the findings of fact of the lower 
appellate court unless he can displace them by showing that they 
have been arrived at by a misreception of evidence or other error of 
law. A judgment on first appeal has in effect to fulfill the func- 
tion not only of a reasoned judgment but of what is known to 
English lawyers as a ^ case stated/ 5 One consequence of this is- 
that the lower appellate court tends to review the trial court upon 
questions of fact in greater detail than would be otherwise neces- 
sary, although most courts perforce agree that a judgment of affir- 
mance need not discuss the facts so elaborately as a judgment of 
reversal. The tendency is to pay less deference to the findings of 
fact of the trial court than these findings deserve. The business of 
the appellant’s pleader is to make out either that the judge on 
first appeal has wrongly determined a question of law argued 
before him .or that he has proceeded upon improper evidence or 
that his statement of the legal criterion is inadequate or incorrect 
or that his statement of the correct form of the issue of fact is 
in some way open to objection. It is a great mistake to suppose* 
that second appeals necessarily or even ordinarily turn upon a 
substantial question of law as distinct from mere criticism of the 
judge’s procedure or of the correctness of his exposition. 

2. In India the majority of cases affecting land or interests in- 
land attain to a certain degree of complication, much of which 
is unnecessary, being caused by contentiousness or mishandling. To* 
apply Order XLI, rule 11, it is necessary in general to read both 
of the judgments in the courts below. If much time is occupied 
in deciding whether to call upon the respondent or to dismiss 
summarily, the result will be that the appeal will occupy a sub- 
stantial portion of the court’s time twice over. Scrutiny under 

* The proportion of second appeals summarily dismissed to the proportion 
of those instituted in 1922 varies from 16*58 per cent, and 19*22 per cent, in 
Oudh and Madras respectively to 39*75, 43*76 and 61*9 per cent, in Bombay,. 
Bengal and the Punjab. 



Order XLI, rule 11, is in general made to occupy a short time 
only. If a complete answer to all the appellant’s objections to 
the judgment be not discovered with a limited amount of trouble 
the inevitable tendency is to hold that the appeal should be 
admitted and that it should be heard later in the presence of 
the respondent. In view of section 100 of the Code the court is not 
■entitled to treat a case of no importance differently from a case of 
great importance. A zamindar who wants to argue some wide- 
reaching point of law may chose to raise it as against a small 
tenant holding on a jama of a few rupees and must be allowed 
to do so if the court cannot at once overrule his contention or say 
that the point does not arise. 

3. The method of approach under Order XLX, rule 11, is not 
that the appellant having had two hearings already has to make 
■out a case for special leave to appeal, to show that the ends 
of justice are better served by permitting the appeal than by 
refusing it. The question is whether having regard to section 100 
of the Code the court considers that a point of law arises. 
In more recent times we think that a point of law is generally 
required for this purpose to be a point of law which the court is not 
prepared to dismiss forthwith as bad. Even so, it is to Ice 
noticed that in his note which the Chief Justice of Bombay kindly 
supplied to us he writes — “ I found that second appeals were 
being admitted whenever it appeared that a point of law was 
involved, however obvious it might be that the decision of the lower 
•court was correct. 5 ’ The great difficulty is the inability of the 
court to devote such time to the facts as to enable it without the 
assistance of any pleader for the respondent to determine whether 
the alleged points of law necessarily arise or not, and if so whether 
there is sufficient substance in the points of law taken that the . 
court should not immediately overrule them. The. position of the 
pleader arguing for the appellant under Order XLI, rule 11, is, 
we think, somewhat difficult. In the grounds of appeal will be 
found usually a substantial list of legal points and in from 30 to 
'80 per cent, of cases he is told at the end of his argument that there 
"is no reasonable point of law at all. 

4. We understand that a considerable number of people still 
regard Order XLI, rule 11, as an improper occasion for deciding 
upon the merits of any point of law, and one witness, representing 
& Vakil Bar and himself a practitioner of great experience, repre- 
sented this opinion. He said: — ^ I think the way in which some 
judges examine the admission of appeals is the best — only just to 
see whether there is any prirna facie question of law for admission 
of the appeal. If that method is adopted in all courts business 
may ^ be conducted more quickly. Eiftv or sixty appeals may be 
decided, admitted or rejected in the course of the day. But, I 
know of instances in which twenty rulings w r ere cited before the 
Bench sitting to hear these appeals.” This view has always been 
acted upon by some Judges. The basis of it is that section 100 
gives an appeal as of right and that accordingly no appeal can 
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be dismissed summarily, unless the court can discover upon mere 
inspection that it contains no reasonable argument capable of 
coming within the four corners of the section. Mr. Justice 
B amp ini in 1900 described the position by saving that in practice 
only such appeals are dismissed under this procedure as clearly 
involve merely questions of fact and appeals in which points of 
law good or bad arise are admitted. 


5. In 189T six Judges of the Calcutta High Couit were in 
favour of a provision to make a strict hearing under this pro- 
cedure compulsory in the case of all second appeals. A minority 
consisting of five Judges including the Chief Justice were strongly 
in favour of the view that in no case should any second appeal 
be registered without leave, which would mean that the High Court, 
before admitting it, is satisfied that there is a good ground of 
appeal. In 1901 this question again came up before the 
High Court and on that occasion four Judges, including the Chief 
Justice, were of the opinion that it would be preferable to prescribe 
that in no case should any second appeal be registered without the 
leave of the Court. The majority of the Judges however, nine in 
number, did not agree with this opinion. They considered that the 
proposal to make the right of second appeal dependent on the 
leave of the High Court was open to objection because of the 
uncertainty of the standard to which the question of the admission 
of the appeals would he made referable, and that a standard which 
would be set up by a rule requiring for the admission of the appeal 
merely the leave of the Court would he too indeterminate and 
inconsistent. But we would remark that, as the law stands at 
present, Order 41, rule 11, sets no standard and even if registra- 
tion of second appeals were only granted by leave, it would still 
be necessary to retain the provisions of section 100 of the Code. 
We think that in practice Order XLI, rule 11, is an insufficient 
protection to the respondent under a system which gives a second 
appeal on points of law in all cases not being of a small cause 
court nature and irrespectively of their value or importance. 
Before a second appeal is admitted and the respondent is put to 
substantial delay and expense for the third time tke High Court 
should he satisfied that the interests of justice require further 
investigation of the case. A small case of great importance should 
receive due consideration from this point of view. The position 
of the parties, the carefulness of the judgment, the difficulty of 
the case, the concurrence or disagreement of the lower courts are 
elements to be regarded. In an ordinary case of small value, if 
it appears that the parties have had a fair and careful trial and 
that there is nothing prima facie erroneous in the judgment, a 
second appeal should not be allowed merely in order that the law 
of the case may be applied to the facts for a third time in a 
spirit of abundant caution. 

6. The discrepancy between the number of appeals admitted 
under Order XLI, rule 11, and the number that ultimately succeed 
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is too great and in many cases the process is too lengthy and 
elaborate to make justice possible. A contest between two auction 
purchasers, between a zamindar and his tenant, between two 
adjacent neighbours, between a judgment-debtor and a judgment- 
creditor can nearly always be made to furnish some legal point. 
A point of law’ as to which the judge is of opinion that the court 
below was as likely to be right as wrong is not in general sufficient 
to make it just that the respondent should have to fight his case 
afresh. The principle that our lower appellate courts cannot safely 
be trusted to decide any points of law (including herein points of 
procedure) if they show any degree of difficulty whatsoever, might 
well be abandoned. The real position is that the decisions of the 
lower appellate courts require scrutiny and supervision not because 
they are in general incompetent to do well and correctly the great 
bulk of their work, but because the interests of the parties and 
the interests of the State do not in India make it possible even 
in small cases to ignore the margin of error. Questions of law 
and questions of fact are netoriouslv difficult to disentangle from 
one another. To give an absolute right of appeal limiting it to 
questions of law and procedure as defined in section 100 is to put a 
premium upon abstract and technical discussions, to divide the duty 
of decision among too many people and to foster litigation. If 
second appeals were limited as at present by section 100, but within 
that limit were made subject to special leave, we think that the 
High Courts would in time succeed better than they now do in res- 
tricting these appeals to cases in which as a matter of common 
sense it is reasonable to permit them. Judges in India have by 
their training and experience sufficient ability to appreciate what 
is really involved in a case and have been so long brought up under 
a system of rights of appeal that they may, we think, be trusted 
not to stamp upon the smallest appeal if there is real reason 
to apprehend that the decisions of the courts below is not in 
substance just. TVbat is wanted after all is justice and not the 
utmost degree of technical exactitude where this can only he had 
at a price which makes justice impossible. 

T. It may well he necessary to provide carefully for a due com 
sideration of all applications for leave. The judgments of both 
courts should he before the High Court. The record if required 
should be there for reference as it may he under Order XLI, rule 11. 
Grounds of appeal should he carefully detailed in the application. 
Applications should be listed and come on after due notice in 
an orderly manner. All this is done at present under Order XLI, 
rule 11. The application for leave should be stamped as a memo- 
randum of appeal. The only difference we suggest is this, that 
instead of a second appeal being brought as of right and summarily 
dealt with only when no arguable point arises, the appellant should 
have to satisfy the court that on a point of law there is sufficient 
reason to think that the decision of the first appellate court is 
erroneous to make it necessary, in an endeavour to do justice with 
reasonable diligence as between appellant and respondent, that a 
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further investigation with its attendant consequences should be 
ordered. We see nothing in this change that would encourage 
haste, carelessness or arbitrariness in the lower courts. Under 
present conditions it appears to us to afford a chance of keeping 
down the nuniDer of second appeals which are admitted without 
leasonable probability of success and without any special importance 
io the parties. We think too that if the right of appeal be made 
contingent on the leave of the court there would be fewer un- 
founded applications and a feeling of less grievance upon tbe 
rejection of them, 

S. One point of practice might he noted here. Applications 
for leave to appeal should, in our opinion, be heard before a court 
constituted in like manner as a court would require to he consti- 
tuted in order to dispose of the appeals. In cases valued at under 
Bs. 1,000 it may well be that a single Judge should be empowered 
to deal with application for leave to appeal hut that applications 
for such leave in all other cases should he disposed of by a Bench. 

We consider, however, that this matter should he regulated 
by rules of the High Court and not by Legislative provisions. The 
only court in which, so far as we know, the duty of admitting 
some second appeals under Order XLI, rule 11, is entrusted to 
the registrar is the High Court of Patna. Under the system 
which we propose, leave to appeal would never in any circumstances 
be given except by a Judge or Bench of Judges. 

9. The question arises whether the court in some cases might 
not grant leave to appeal only upon condition, e.y., that the 
decretal amount should be paid into court or security given 
therefor. We would not make it impossible for the court to attach 
conditions to the grant of such leave but we do not think that 
such a power would frequently be exercised or ought frequently 
to he exercised. When an application is made for stay of exe- 
cution conditions can clearly be imposed. It is no doubt true 
that an appellant without applying for stay of execution can 
continue for a long time to make all sorts of objections in execution. 
It is true also that while an appeal is pending it is in many cases 
not “ practical politics 99 for a judgment creditor to take steps 
to enforce his decree risking the chance that the execution pro- 
ceedings may come to nothing by reason of some sort of inter- 
ference with the decree. Some appellants moreover have no assets 
which are known to the decree-holder. Others employ the time 
occupied by the appeal in getting rid of or in complicating the 
title to such assets as they have. Tor these reasons it may he 
reasonable, in some cases, to attach a requirement as to deposit of or 
security for the decretal amount as a condition of the leave to 
appeal, hut as a rule an appellant who can show sufficient case to 
appeal cannot reasonably be deprived of his chance owing to in- 
ability to satisfy or to give security for the decree. 

We do not think that the cases will he many in which the 
court giving leave to appeal upon points of law would think 
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it right to qualify the leave by such a condition. The question of 
security for the costs to be incurred by the respondent in resisting 
the appeal is, however, a different matter and we think that costs 
awarded in the lower court stand also on a different footing. 
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.Note b y Sir T. Besika Achariyar on Chapter 25. 

I desire to express my inability to agree with the recommenda- 
tion of my colleagues that in no case should a second appeal be 
admitted without the special leave of the High Court. While I 
quite appreciate the necessity for a stricter and more uniform scru- 
tiny of second appeals than now obtains under Order NLI, rule 11, 
I have objection to the change proposed. Ho great expedition in 
the disposal of appeals or saving of business will result by making 
the registration of all appeals contingent on the grant of leave. 
The appellant paying the prescribed court fee as he would be requir- 
ed to do on the application for leave will be forced at once to engage 
a senior practitioner and in some provinces to have the essential 
records printed and to arrange for his case being presented as 
elaborately as is done now at the final hearing in the presence of 
both parties. This is bound to work hardship on poor litigants. 
The idea of appeals by special leave, though attractive, is some- 
what novel to this country and is sure to evoke considerable public 
opposition, assuming as it does that second appeals cannot be 
admitted as of right. As long as no principles are laid down to 
guide courts in granting or refusing leave, no improvement on the 
existing investigation under Order NLI, rule 11, can be really 
effected by the proposed reform. If no reasons need be given for 
refusing leave and no appeal lies against such refusal, there will 
be no definite or uniform standard in the admission of second 
appeals and there is likely to be apprehension in the mind of the 
public that an attempt is made to arbitrarily reject second appeals. 

I appreciate the position of the respondent who is dragged to 
the second court of appeal in many cases most unnecessarily, but it 
lias also to be borne in mind that there are many appellants in 
second appeal who have been successful in the first court and un- 
successful only in the lower appellate court. The proposed rule 
to which I agree requiring the appellant to deposit the amount of 
costs awarded against him in the lower courts as well as the pos- 
sible costs of the respondent m the appellate court, will, if adopted, 
prevent the filing of a large number of frivolous appeals. 

T. DESIKA CHARI. 


2nd January 1925. 
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CHAPTER 26. 

Appeals. — Security in Second Appeals. 

We are of opinion that in every second appeal to the High 
Court the appellant should he required to deposit in court, in cash 
or in Government promissory notes, a definite sum by way of 
security for the respondent's costs of the appeal. 

So far as the trial court is concerned it is necessary to maintain 
the principle that except for special reasons such as that the 
plaintiff resides abroad or that the plantiif is only a nominal plain- 
tiff, poverty on the part of the plaintiff does not ground a right in 
the defendant to require security for his costs. It has not been 
sufficiently observed in India that the same rule does not hold 
good in the case of appeals ; and when we come to second appeals, 
the rule is utterly unjust. 

Here again it is necessary to emphasise the position of the 
respondent. We observe that in an opinion already quoted the 
Calcutta Judges in 1897 objected to a rule requiring security for 
costs unless the court for good reasons should dispense with security 
on the ground that it would give the rich litigant an advantage over 
the poor litigant and might cause delay and increase of 
work by disputes over security. The right of second appeal as it 
at present exists gives to a rich litigant a chance of tiring out the 
poor litigant even although there be little in his appeal. No pro- 
cedure that can be devised will affect the rich and poor equally 
in the end. The aim should he to establish a system reasonably 
fair to appellant and respondent. Comparisons between rich and 
poor appellants are not much in point. If the position really is 
that the appellant in second appeal cannot find such sum of 
money as would suffice as security for respondent's costs of a 
second appeal, then to permit such an appeal is a serious matter. 
It is of course conceivable that the requirement of security might 
exclude a good appeal. It is perfectly certain that the failure 
to impose such a requirement will in many cases end in the failure 
of the respondent to recoup his costs. We consider upon the 
whole that it would much improve the standard of justice 
attained, if an inflexible rule were laid down that a definite 
and ascertainable sum should in every case be deposited in court to 
answer the respondent's costs in case such costs be awarded. We 
are not in favour of this requirement being made discretionary 
because we think firstly that applications in the presence of the 
respondent to dispense with security would be constantly made anc! 
would be an additional harassment ; secondly , that in order to avoid 
too prolonged enquiry judges would constantly dispense with it in 
whole or in part. Nor in our opinion has any one a right to expect 
that his case will be heard for a third time — except upon the condi- 
tion of giving such reasonable security. In the case of bankruptcy 
appeals in England the requirement of a fixed sum of £20 has 
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we believe, worked exceedingly well. If for second appeals in 
India the security was fixed at one single invariable sum, that 
sum would have to be small — so small as in some cases to be use- 
less. We think that a very reasonable rule would be as follows — 
to require the appellant to deposit the amount of any costs awarded 
against him in the lower courts plus the amount at which the res- 
pondent if successful could tax his pleader’s fee under the high 
Court Rules. _ The coneeivability that it may work hardship in a 
rare ease is as nothing against the certainty that its absence spells 
injustice in many cases. There would be nothing to prevent the 
court ordering further security for special reason ; as to this neither 
the law nor the practice calls for any change. 
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Appeals.— Minor Amendments in the Law of Appeals. 

Besides the above major reforms which we recommend there 
are certain minor matters dealing with the amendment of the 
Code which, in our opinion, would conduce to more expeditious 
disposal of appeals in certain cases in the High Court. 

2. Under section 98 of the Code where two judges disagree as 
to whether a decree should be varied or reversed the decree is 
confirmed, but if the Judges of the Bench differ on a point of 
law they "may state the point of law; and the appeal will then 
be heard on that point only by one or more other judges, and 
the point decided according to the opinion of the majority of the 
judges who have heard the appeal including those who first heard 
it. It is only therefore where there is a difference of opinion 
between two judges on a point of law and the point of law is 
stated that a reference to one single judge may decide the appeal. 

3. Under the Letters Patent of the High Courts, however, 
where there is a difference of opinion between two judges the 
appeal is decided by the opinion of the senior judge, the rule 
of the Letters Patent, in view of section 4 of the Code of Civil 
Procedure, prevailing against the provisions set out in section 98. 
(Compare the Privy Council decision in Bhaidas Shivdas versus Bai 
Grulab 48 Indian Appeals 181.) But in such a case there is also 
under the Letters Patent a further appeal to a Bench of Judges. It 
appears to us that it would make for reduction of work in the 
High Court if in all second appeals, Le., appeals from appellate 
decrees or orders, the provisions of section 98 of the Code should 
apply and not the provisions of the Letters Patent. 

4. Section 103 of the Civil Procedure Code was introduced into 
the Code in 1908 to meet certain rulings to the effect that under 
the old Code the High Court had no jurisdiction to decide any 
question of fact with the result that even on petty matters remands 
had to he made if any small question of fact had been left undeter- 
mined by the lower court. This section has been useful to a 
certain extent in preventing unnecessary remands, but it restricts 
the power of High Courts to determine issues of fact to those 
issues which have not been determined by the lower appellate court. 
A finding of fact, however, of the lower court may have been come 
to owing to misreception of evidence or other error of law. There 
seems to us no reason why when the High Court has set this 
misreception of evidence or error of law right in appeal, it should 
be necessary for the court to remand the case after framing an 
issue for reconsideration of the evidence of fact under Order XLL 
when it could well and with greater expedition come to the neces- 
sary finding of fact itself. In this connection we would also refer 
to Order XLI, rules 23 to 29. The amendment therefore that we 
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propose is on the following lines, in substitution of tlie existing 
section. 

Where in any second appeal it becomes necessary for its 
disposal and for the avoidance of a remand that any issue of fact be 
determined either because it has not been determined by the lower 
appellate court or because the finding of the lower appellate court 
is vitiated by an error such as is described in section 100 ( 1 ), the 
High Court may if the evidence on the record is sufficient deter- 
mine such issue of fact.” 

5. We have already recommended in Chapter 7 that the limit 
of five hundred rupees given by section 102 of the Code should he 
raised to one thousand rupees. 
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CHAPTER 28. 

Revision, 

1. Tlie re visional jurisdiction of High Courts in civil causes 
is, in practice, exercised under two different statutory provisions, 
viz., section 25 of tlie Provincial Small Cause Courts Act and sec- 
tion 115 of tlie Civil Procedure Code. Theoretically, the juris- 
diction is derived under the Government of India. Act, and under 
the provisions of the various Letters Patent. 

I 

2. As regards revision under section 25 of the Provincial Small 
Cause Courts Act (IX of 1887), we have already pointed out that 
this serves to render practicable and safe a system whereby many 
thousands of cases are committed for final decision to the lowest 
grade of courts. Thus, for example, the total numbers of small 
causes tried in 1922 under the Provincial Small Cause Courts Act in 
Bengal and Madras were 165,426 and 189,034 respectively. Of 
these 15,248 and 39,115 respectively were decided upon contest. 

The language of section 25 is as follows : — 

“ The High Court, for the purpose of satisfying itself that a 
decree or order made in any case decided by a Court of Small 
Causes was according to law, may call for the case and pass such 
order with respect thereto as it thinks fit.” In this section the 
most important word is the word “ may ” which is used first to 
make it a matter of option or discretion on the High Court whether 
to call for the case ” or not. Of almost equal importance and 
simplicity is the phrase “ according to law — a phrase which we 
understand to be intended in the widest and most general sense. 

Xo one supposes that the High Court is intended to be, or could 
possibly undertake the duties of, a court of first appeal from the 
decisions in so large a mass of cases. The provisions of Order V, 
rule 5 and Order XX, rule 4, of the Code show that small causes 
are to be decided in a summary fashion and that the reasons for 
the decision are not required to be set out in the judgment. 

Judgments of a Court of Small Causes need not contain more 
than the points for determination and the decision thereon.” The 
materials requisite for an appeal are not intended to be obligatory. 
Moreover any right of appeal that could be intended in such 
cases would hardly be given to the High Court but would pre- 
sumably be given to the district court as in the case of appealable 
orders (see section 24). 

3. We mention these matters because we think that section 25 
gives an overriding power the presence of which does much to 
justify the placing of final powers in the hands of the lower courts. 
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but that, if it is not very sparingly applied, it readily becomes an 
engine of oppression against respondents successful in the Small 
Cause Court, and a copious source of rank injustice by bringing 
small cases up to the highest court at the cost of inordinate delay r 
crouble and expense. We think that there is a tendency in some 
quarters to regard section 25 as though it gave a right of appeal 
on points of law much after the manner of that defined by section 
100 of the Code. This appears to us to be an error and in 
practice a grave error. When a right of interference is given to 
the High Court that right is doubtless given for the benefit of 
litigants in proper cases but the power of revision is an extra- 
ordinary power vested in the highest court to control directly the 
lowest grade of court trying the smallest and simplest and most nu- 
merous classes of cases. The materials intended to be available are 
of the scantiest and are insufficient altogether in most cases for the 
purpose of an appeal whether on fact or law. It seems fairly clear 
that the wide discretion given by section 25 is given as an ultima: 
ratio, a security held in reserve against the sort of injustice and 
illegality that can be detected from a mere summary record. The 
most important decision to be taken in any particular case is the 
decision whether the case shows such primd facie ground for 
believing that there has been a miscarriage of justice as to make 
it necessary that the respondent should be called upon to defend 
his decree in the High Court. This discretion should never be' 
exercised save by a Judge of the High Court. The Judge is not 
called upon to affirm the decree of the court below or to answer all 
possible objections to it; he is called upon to say whether by 
reason of the conduct or decision of the court below there is in 
his opinion real, special and substantial ground on the materials' 
before him for requiring the case to be decided in the High Court 
notwithstanding that by its nature and value it is intended by 
law to be determined without right of appeal by a Court of Small 
Causes. In deciding whether to issue notice to the respondent 
he is, one would suppose, obliged to bear in mind the scantiness* 
of the materials placed before him at the ex parte stage, and the 
presumption that the judge in the court below was right. He 
cannot, one would think, fail to feel the force of the consideration 
that in small money claims the moment the plaintiff (for example) 
has to defend his decree in the High Court, then whatever the 
result, there is small chance of justice, inasmuch as the trouble,, 
delay, and irrecoverable costs are likely to nullify the benefit to* 
him of his decree and to leave him wishing that he had never 
sought justice from the courts at all. We hope we may be 
allowed to say without offence that we believe there are Judges: 
who consider even under section 25 that if on a Small Cause Court 
judgment a point of law can be raised which they are not pre- 
pared to dismiss forthwith as bad, they ought to issue a rule or 
the respondent to show cause why his decree should not be set 
aside. We would most earnestly submit that practice on such 
principles is both shortsighted and disorderly. The very worst 
misconception nosrible with regard to section 25 is the notion that 
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such applications in revision sliould be examined as second appeals 
are examined under Order XLI, rule 11. The appellant in second 
appeal lias a right to the decision of the High Conrt on any 
point of law which necessarily arises; his appeal cannot he dis- 
missed without rejecting one or more of his contentions on such 
points. The applicant in revision has to show why the High 
Court should call for the case at all. 

4. Doubtless when all the mischief has been done, when the 
respondent has been served with notice, has come up to the capital 
of the province and engaged vahils; when months have elapsed 
and the revision case is prepared; the court on the hearing of the 
rule may almost as well in many cases try the case out itself at 
least on points of law. If the court below is shown to have 
been wrong in law, it seems idle then to vouch a judicial discre- 
tion as a ground for refusing to interfere. Interference is pre- 
sumably just and there is no miscarriage of justice so far as re- 
gards the High Court’s treatment of that case. But the evil of 
the practice of treating section 25 as giving in effect a right 
of appeal on law is apparent in the much more numerous cases 
in which respondents are vexed and delayed for naught. The 
policy of the law is that there should be no appeal (this for the 
most cogent reasons) : not even — in these small cases to the district 
court : not even on a point of law. The High Court can doubtless 
decide some cases better than the Small Cause Court'; but the 
system whereby small cases are summarily decided without appeal 
on law or fact will give, year in and year out, better justice than 
a system of appeals. If in order to effect a certain amount of 
good in a comparatively few cases, the respondents in a largo 
number of cases are hauled up to the High Court, then it may be 
said with some- confidence that section 25 does much more harm 
than good. 

5. We have found^ it impossible to collect from the statistics 
in the various administration reports figures showing under 
section 25 how many applications were made, in how many cases 
notice was served on the respondents, in how many ca^es the court 
felt obliged to interfere and the average duration of a revision 
ease. One of the first reforms as regards statistics which we would 
recommend is that such information should be annually collected 
•and published both as regards this form of revision and as regards 
revision under section 115 of the Code. Without this, it is im- 
possible for any critic, for the Legislature or even for the court 
itself to form a reasonable judgment as to whether those powers 
are or are not an advantageous form of jurisdiction and whether 
they are being understood in the same way and applied in the 
•same spirit in different courts. 

6. When in Madras we had our attention called by some of 
the witnesses to the manner in which section 25 is worked in the 
Madras High Court and we were able to obtain certain statistics 

bearing on that matter. We would observe that we are not entitled 
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to say or prepared to say tliat this High Court is any less success- 
ful than other High Courts in exercising this very difficult and 
special jurisdiction and we appreciate that the learned judges in 
Madras may prefer their own views as to the correct scope of 
section 25 to those above expressed. We think, however, we may 
he allowed to say quite frankly that the system whereby these appli- 
cations in revision are dealt with by the deputy registrar seems to us 
to be mistaken. We have endeavoured to explain why we consider 
that the decision that it is necessary to serve the respondent with 
notice is the all important decision: the exercise of a high and 
special power intended as an ultimate security against imminent 
risk of injustice. How, in Madras we were informed that such 
applications go to the deputy registrar, that he admits those 
which he thinks clear, and has those which he thinks doubtful 
posted for admission before the court (under Order XLI, rule 
11 or the analogy thereof). The court fee paid on each applica- 
tion is two rupees. When an application is once “ admitted 
in this sense, i.e., notice has gone to the respondent to show cause, 
we understand that the documents are printed. A hundred cases 
of the year 1922 were taken and examined in the office of the 
High Court for the purpose of giving information to the Com- 
mittee. It was found from these that the average time taken in 
disposing of these applications was 396 days, and the percentage 
of success was as follows: — successful 31 per cent., partially suc- 
cessful 6 per cent., failed 63 per cent. In 1923 of 5T9 applica- 
tions under section 25, 115 were dismissed under Order XLI, rule 
11 . 


7, We may be allowed to observe upon these figures that the 
delay and expense involved to respondents in the cases that were 
not summarily dismissed is wholly inconsistent with justice in 
cases of small money claims. We consider that the only justifi- 
cation for vesting a direct control over such cases in the High 
Court is that the High Court alone could be trusted in practice 
to distinguish between the discretionary powers of section 25 and 
a right of appeal on law. We would submit that no notice should 
go to any respondent unless a Judge of the High Court has been 
satisfied that the decision of the court below is such as to call 
for the exercise of the special powers vested in the High Court; 
and that to -base this conclusion in anything like an ordinary 
case very plain danger of injustice should be apparent from the 
record. It was suggested to us that in Madras it is considered 
by certain people that the right to revision should be converted 
into a right of appeal, that the appeals might go to the district 
court and that they should hear a proper court fee instead of 
Rs. 2 only. The question of court fee is an independent question. 
In the Punjab we understand that applications in revision have 
now to be stamped as appeals. We have no objection to this 
but we crv&ffider that the “ right ” to revision is entirely different 
from a right of appeal, that the policy of the law to have no 
appeals is in these cases entirely justified, and that the exercise 
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of the power of revision should be such as to safeguard, not 
nullify this policy. 

8. On the whole we think that the jurisdiction under section 
25 of the Provincial Small Cause Courts Act is defensible in 
principle though difficult and delicate by reason of the special 
desirability of extreme caution in the granting of rules, and that 
better steps should be taken throughout India to keep returns 
showing how the jurisdiction is in fact exercised. The natural 
tendency of the Par pleading ex yarte for “ admission ’ 5 is to 
widen unduly the scope of the section; individual characteristics 
Ox individual Judges will not seldom be on the same side. The 
absent respondent will always have manv factors op era ting against 
him— the love of abstract talk about “ justice 99 as though justice 
were independent of time, money and effort — the ready suspicion 
of arbitrariness or caprice on the part of the lower com I , over- 
conscientiousness, sheer love of interference, amiability, disorderli- 
ness of mind, inability to grasp the intention of the legal system 
on broad lines and as a whole. It is therefore of paramount 
importance that each High Court should be put in a position to 
know year by year the broad facts as to the way in which its 
powers are being exercised and to appreciate roughly the amount 
of harm done by it under the section as well as the amount of 
good. 

9. It has in many quarters been suggested that revision under 
section 25 should not be allowed to a defendant save upon his 
bringing into court the decretal amount or to a plaintiff save 
upon his bringing into court the costs awarded against him in 
the Small Cause Court. Under section 17 of the Provincial Act 
(IX of 1887) an applicant for an order to set aside an ex yarte 
decree or for a review of judgment has to deposit in court the 
amount due from him under the decree or give security for com- 
pliance with the judgment or decree. We believe these condi- 
tions are admitted on all hands to have made for justice and 
indeed to be highly necessary to prevent gross abuse; we have 
some difficulty in seeing why an application asking for the special 
interference of the High Court should not be subjected to similar 
conditions. If sixty per cent, or anything like that number of 
the applications made are ultimately to fail it would seem more 
consonant with justice that deposit should in all cases he required. 
The number of applications which would thereby be rendered im- 
possible but which now are brought and won is probably micros- 
copic in any Province. The number of mala fide or useless appli- 
cations which would be prevented would in every Province be 
substantial. Any rule requiring a deposit would have, we think, 
to be rigid ; otherwise the effect would be to harass our respon- 
dents further by applications to dispense with the deposit. We 
think that it is much more necessary that the law should be 
amended so as to give some little protection to the respondent 
than that it should he amended to increase the receipts from court 
fees. It is not however necessary that the full amount of the 
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decree should in all cases be deposited by defendants and we think 

that even it tiie Mnaii Uau&y eoni jurisdiction be raised to 
Es. 1,000 the amount of the compulsory deposit should be 
limited to Es. 400, without prejudice to the right of the Court to 
require deposit of the whole amount if it thinks fit. II would 
be essential m our opinion that the deposit should be made with the 
filing of the application and not merely after a rule nisi or its 
equivalent has been granted. 

10. It should here be observed that mere security for respon- 
dent’s costs of the application is not enough and that unless the 
condition as to deposit is made a real security to the respondent 
for his claim, the present procedure had better be left alone, since 
the knowledge that some security is required will tend to obscure 
still further the duty which the court owes to the res- 
pondent when deciding as to the issue of a rule. We further 
consider that deposit in cash or Government promissory notes 
should be required in order to avoid squabbles over security and 
the very considerable risk of security having to be enforced by 
subsequent proceedings. The only practicable basis for Small 
Causes Court procedure is a cash basis. It is for the applicant 
to arrange a loan on his property if necessary; not for the court 
to require a respondent to accept it as a sufficient security. 

II 

11. Eevision under section 115 of the Code is of a special 

character and is constantly attended by difficulties of its own. The 
jurisdiction is derived theoretically under the Government of 
India Act and the various Letters Patent from the authority of 
High Courts over mofussil courts, an authority which comprises 
a power of tc superintendence ” as distinct from appeal proper. 
It has not always been accepted law that the High Court’s powers 
of revision in cases to which section 115 of the Code applies are 
limited to the powers conferred by the section. In 1900 Mr. Justice 
Ttampini recorded a minute in which he pointed out that in some 
cases even apart from section 115 the Court will certainly be 
asked, and may even be induced, to exercise its undefined powers 
of “ superintendence ” under section 15 of the Charter Act. He 
continued : “ It has been held by a Pull Bench of the Allahabad 

High Court that this section confers on the High Court only 
administrative, and not judicial powers (Tajaram versus Harsukh, 
I. L. E., 1 Allahabad, 104) and by the Calcutta High Court that it 
confers powers of interference only in matters of jurisdiction (In 
re Lukhy Kant Bose, I. L. E., 1 Calcutta, 180; Earn Lai Singh 
versus Janki Mahatan, 4 Cal. L. K., 14). This view of the extent 
of the powers of the High Court under the Charter Act seems to 
have been approved by their Lordships of the Privv Council in 
Nilmoni Singh versus Tara Hath Mukherji, I. L. E., 9 Calcutta, 
295, and 9 I. A., 174. But recently both the Allahabad and Cal- 
cutta High Courts appear to have extended their jurisdiction under 
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section 15 of tlie Charter Act, and to have exercised under that 
section powers other than those of a merely administrative nature 
and in matters involving* questions other than those of jurisdiction 
(Abdullah versus Salaru, I. L. R., 18 Allahabad, 4; in re Siddeswar 
Boral, 4 C. W. 3ST., 36). The rulings of the Calcutta High Court in 
Hurbullubh Harare Singh versus Lachmessar Pershad Singh (I. L. 
R., 25 Calcutta, 188) and Laldhari Singh versus Sukdeo Harain 
Singh (I. L. R., 27 Calcutta, 892) illustrate the tendency of the 
Court, when its revisional jurisdiction is excluded by legislative 
enactment, to enlarge its powers of £ superintendence. ’ 

12. Moreover, we understand that in some High Courts Section 
151 of the Code is by some process of fallacious reasoning regarded 
as enlarging the powers of the High Court in revision. For these 
reasons it would, we think, be convenient if it were laid down that 
the power of revision did not extend beyond the limits of section 
115 of the Code, save and except in cases where special statutory 
provision is made to the contrary (as for example by section 25 
of Act IX of 1887). We conceive that it would be competent to 
the Indian Legislature to interpret or amend the Letters Patent 
in this sense, also that it is always open to His Majesty to make 
such amendments as a matter of prerogative. The amendment 
proposed would in effect be declaratory in respect that it would 
coincide with the better opinion as to the existing law, but it is- 
very necessary that any room for doubt or haziness as to the 
necessity to pay strict attention to the terms of section 115 of 
the Code should be carefully excluded as it is productive of great 
confusion. 

13. A main difference of opinion on the section is as to whether 
interlocutory orders are intended to be covered by it, or whether 

the intention is that after the whole case has been disposed of by a 
court, the High Court should then and then only have the right to 
interfere in revision. The view taken by the High Courts at 
Allahabad and Lahore isMhat the section does not warrant an 
interference during the pendency of any case. The view taken, 
however, in Calcutta and elsewhere is that under the section the 
court has a discretion to interfere even although the case in the 
court below Las not been disposed of comnletely. 

14. Apart from this question section 115 has undoubtedly been 
productive of much bad law by reason of the tendency on the 
part of High Courts to interfere with every order which they do 
not regard as correct. The section reads as follows: — 

The High Court may call for the record of any case which has 
been decided by any Court subordinate to such High 
Court and in which no appeal lies thereto, and if such 
subordinate Court appears — 

(a) to have exercised a jurisdiction not vested in it by 

law, or 

(h) to have failed to exercise a jurisdiction so vested, or 
(r) to have acted in the exercise of its jurisdiction ille- 
gally or with material irregularity, 



372 


tiie High. Court may make such, order in the case as it 
thinks fit. 

The Privy Council by their decision in Amir Hassan versus Sheo 
Baksh, I, L. It., 11 Cal. 6, have interpreted the section so as to 
narrow its scope much more strictly than is represented by the gene- 
ral practice of Indian High Courts. It is frequently very difficult 
to determine whether an error in law amounts or does not amount 
to “ acting illegally ” or in interlocutory matters to “ material 
irregularity.” The way in which the section is interpreted and 
applied varies very widely between one High Court and another 
and between one Judge and another. It is noticeable that Courts 
when they are not minded to interfere in revision are very apt 
to insist upon the narrow limits of the right; though in the face 
of an order or decree which seems plainly erroneous the limits 
of the right are without difficulty overpassed. The position would 
seem to be that when the High Court ultimately interferes -under 
section 115 its action has a very good effect, though in many cases 
the interference is beyond the terms of the section. 

15. ‘Bar Associations and others have sometimes represented 
that the right to interfere in revision should exist wherever there 
is an error of law. They appear to have difficulty in understand- 
ing why there should he any limit to the right of revision. The 
real question is with regard to those cases where the High Court 
does not in the end decide to interfere. A certain number of 
applications are made to the Court. In certain of these the Court 
issues a rule calling on the respondent to show cause. After a 
time — more or less long — the rule is heard and the court makes 
up its mind whether to interfere or not. If in order to effect a 
certain amount of good in a few cases a laTge number of respon- 
dents are harassed and proceedings in the lower courts are hung 
up for a substantial period of time, then the section does more 
harm than good. This is the certain result indeed if the court 
is uncritical or liberal in the granting of rules which are fated 
ultimately to come to nothing. 

16. It is very difficult to determine with reference to each High 
Court whether on the whole this jurisdiction is an advantage or 
a disadvantage. The statistics which are compiled for the pur- 
poses of administration reports are completely useless for the 
purpose of founding an opinion on this subject. One eminent 
Chief Justice has expressed the opinion that this revisional juris- 
diction should no longer exist, its place being taken by a mere 
right of prohibition. It seems fairly clear that unless the greatest 
care is taken to ensure that a rule to show cause should never 
issue save where it is absolutely necessary, and unless rules, when 
granted, can be disposed of in a reasonably short time, revisional 
jurisdiction must in all probability be doing more harm than 
good upon the whole. 

17. On the question whether interlocutory orders should be 
s abject to revision, the time taken to dispose of a rule is the all 

important matter. Every such rule granted will have the effect 
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of staying proceedings in the lower court and many su<& rules 
will he applied for and obtained for the purpose merely of delay. 
If, for example, a rule once granted is not likely to be disposed 
of for eight months, then it is plainly better on the whole that 
interlocutory orders should not be subject to this form of attack. 
Assuming that a reasonable degree of expedition in dealing with 
this class of business can be attained it seems inadvisable to ex- 
clude interlocutory orders altogether. Where a lower court has 
affirmed its own jurisdiction to deal with a particular matter, 
it is much better that its error, if any, should be capable of cor- 
rection immediately nnder this section, than that the case should 
be allowed to proceed to decree and should thereafter be dealt 
with on appeal. It is true that some interlocutory orders are 
made appealable ( vide section 104 and Order XLII, rule 1), 
and it would no doubt be possible to extend the list of such orders 
to cover those of the type now in question. But an appeal as of 
right in all such cases w r ould he no improvement whatsoever upon 
an application in revision. An application in revision has or 
should have to undergo scrutiny by the court before it results 
even in a rule nisi . If one may postulate that rules nisi are not 
granted except upon very careful examination and strict scrutiny, 
that the record of the lower court is not sent for unnecessarily, 
and that rules when granted are disposed of with expedition, then, 
on the whole, interlocutory orders affirming jurisdiction should 
not be excluded from the scope of the section. 

18. When judges act upon the view that it is competent to 
revise interlocutory orders, but that this is a form of discretion 
which requires to be exercised with care, vigilance and strictness, 
and that it is all important to exercise judicial vigilance at the 
earliest moment, namely before a. rule nisi is issued, and to insist 
upon expedition in disposal, we are not prepared to say that the 
section works with special ill-effects so far as interlocutory orders 
are concerned. It is not, however, possible to get all judges to 
act effectively on these lines! Moreover, it is intolerable 'that 
different High Courts should go on differing upon this subject, 
and it is much better that the legislature should impose a uniform 
rule on grounds of convenience rather than that judicial decision 
should make a rule by construction of doubtful words. 

19. We would recommend that the right of revision should in 
the case of interlocutory orders be confined to cases of the kind 
contemplated by the first clause of the section — that is to cases where 

the lower court appears to have exercised or to have decided to 
exercise a jurisdiction not vested in it by law. In cases coming 
under clause ( b ) of the section we think that a right of interlo- 
cutory interference is unnecessary. We think that in eases con- 
templated by clause (c), interlocutory interferences are attended 
in practice with too great risk of injustice and delay caused by rules 
which have ultimately to be discharged. This matter has to be 
regarded throughout not merely from the point of view of the 
ultimate decision of a rule, but more especially from the stand- 
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point of tlie application for the rule nisi. The source of most 
difficulty under the section is in the two phrases “ material irre- 
gularity ” and “ acting illegally.” An error in law which seems 
to be very plain and to operate very unjustly is constantly brought 
under one or other of these descriptions without further enquiry* 
If it is an interlocutory order, it is treated as a “ material irregula- 
rity” ; if it is a final order it is “acting illegally.” This for the 
purposes of the ultimate decision in revision is bad enough; for 
the purposes of the application for a rule nisi it is very apt 
indeed, especially on interlocutory points, to lead to rules being 
granted which in the end have to be discharged. 

20. There is a special reason why interlocutory orders should 
not be revised under clause (c) before the conclusion of a case — 
viz., that the materiality or immateriality of any error is best 
judged at the end of the day and in the light of the events that 
have happened. Many an applicant for revision would in the 
end — apart from revision — have succeeded completely in the lower 
court. In the great majority of cases an irregularity is probably 
immaterial in the end : it is easy to see in most cases that it 
may be immaterial, but it is practically impossible to predicate in 
advance that it is immaterial. We have thought it our duty to 
consider as to these two. phrases, viz., “ acting illegally” ancf 
“ material irregularity ” whether any alteration of the wording 
of the section could be proposed which would have the effect 
of affording to the courts a more workable boundary line within 
which the section should be confined. We think that it is highly 
anomalous that a wrong decision upon limitation or on res judicata 
should fall outside the section but that a wrong exercise of discre- 
tion as to whether the plaintiff or the defendant or a witness should 
be allowed to be examined on commission should fall within the 
section. A wrong exercise of discretion with respect to a matter 
of procedure is not reasonably called a “ material irregularity ” 
(still less is it “ acting illegally ”) within the meaning of the 
section. We consider that an explanation might be added to this 
effect under clause (c) of section 115, not — we would repeat — be- 
cause we doubt that High Courts, if they finally decide to interfere 
upon such points, would not be acting in the particular cases in the 
interests of justice, but because we consider that in too many 
cases High Courts would feel obliged to grant rules nisi which 
ultimately would fail after serving the purposes of delay and 
harassment. We think the explanation which we suggest will 
do a great deal to keep clear the real intention of the section. 

21. It is impossible to define the word “case” used in section 
115 of the Code. It is not a term of any precise signification. Sir 
Shadi Lai, Chief Justice, in a recent case. Lai Chand Manga! Ser. 
*r. Behari Lai Mehr Chand (I. L. E. 5, Lahore, 288 — 29?.^ 
observed : — 

“ The judgments of the High Courts in India, which have been 
cited at the Bar, reveal a great divergence of judicial opinion, and 
there can be little doubt that the decisions of the judges in several 
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-cases were influenced by tlieir desire to avoid tlie possibility of grave 
injustice which might result from placing a strict inieipretation 
upon the word case ” as used by the Legislature. jS either the 
Civil Procedure Code nor the General Clauses Act defines the 
expression ‘‘ ease,” and there is no other Statute which can throw 
.any light upon the subject. It is beyond question that Ci case ” 
is not synonymous with “ suit.” While every suit is a case, it 
cannot be said that every case is a suit. The w r ord k * case ” is a 
more comprehensive expression and includes not onh a suit but 
other proceedings w’hich cannot be described as a suit, e.g proceed- 
ings under the Guardians and Wards Act, Probate and Adminis- 
tration Act, Succession Certificate Act, Provincial Insolvency Act, 
Religious Endowments Act, etc. But can a branch or a suit be 
regarded as a case within the meaning of the section?” 

We think that the section should be revised so as to eliminate 
the word “ ease.” Apart from suits and proceedings m execution 
it seems to us that error is well guarded against by the provisions 
of the law as to appeals and that there is no need to provide for any 
right of revision against orders made in the special jurisdictions 
lef erred to ov the Chief Justice save in cases in which a court is 
proposing to exercise a jurisdiction which does not belong to it. 
We would accordingly remodel the section by basing it upon the 
well defined distinction between “ decrees ” and “ orders ” as was 
•suggested to us by the Chief Justice of Bombay. The following 
is our suggestion to the draftsman: — 

Section 115. — (I) “ The High Court may call for the record 
of any suit or proceeding in which a decree or order has been 
made by a court subordinate to such High Court, from which 
decree or order no appeal lies thereto. 

(II) (a) In the case of any such decree as is referred to in 
sub-section (I) if the subordinate court appears — 

(1) to have exercised a jurisdiction not vested in it by law, or 

(2) to have failed to exercise a jurisdiction so vested, or 

(3) to have acted in the exercise of its jurisdiction illegally 

or with material irregularity, 

the High Court may make such order as it thinks fit. 

(b) In the case of any such order as is referred to in sub- 
section (I), if the subordinate court appears to have exercised 
or to have decided to exercise a jurisdiction not vested in it by 
law, the High Court may make such order as it thinks fit.” 

Explanation . — (1) An erroneous exercise of discretion in a 
matter of procedure is not acting illegally or with material irregu- 
larity within the meaning of clause (3) of sub-section (II) (a). 

Explanation . — (1) Any finding or decision as to the jurisdiction 
of such subordinate court is an order within the meaning of this 
section. 


t 
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CHAPTER 29. 

Execution of decrees and orders. Causes of delay. 
Remedies. Some proposed amendments in the 
Law relating to execution. 

1. In 1872 Sir James Colville, delivering the judgment of the 
Privy Council in t Lie Maharajah of Dharbhanga’s case (14, 
Moore’s Indian Appeals 612) said that “ the difficulties of a litigant 
in India begin when he has obtained a decree.” Before and after, 
eminent judges in this country have used the same or similar 
language. In the letter of the 28th June 1923 addressed from 
the Home Department of the Government of India to local Govern- 
ments referred to in the introductory chapter of this report, it is 
stated, as regards execution of decrees: — “ It has been found 
impossible to prepare any statement in a compendious form which 
will show the results obtained. It is clear, however, that there are 
substantial facts to support the common criticism that litigants are 
unable to gain adequate satisfaction for the decrees passed in their 
favour. Thus, taking the figures reported by provinces in 1921, it 
will be found that Bengal mofussil courts returned execution pro- 
ceedings as infructuous in no less than 245,344 cases, the percentage 
of totally infructuous in some districts being as high as 71 and 63 
per cent. In the same year the mofussil courts of Madras except 
village courts obtained satisfaction in full in only 16*56 per cent, 
of the applications for execution, and satisfaction in part in 7*19 
per cent, while the number of totally infructuous applications was 
239,421. The courts subordinate to the Allahabad High Court 
dealt with 141,639 applications for execution of decrees; and of 
these .57,711 were totally infructuous. Those subordinate to the 
Lahore High Court dealt with 174,566 applications of which 83,902 
were returned as totally infructuous. Out of 139, *42 applications 
before the courts in the districts of the Central Provinces and Bekar 
66,286 were returned as infructuous.” 

2. It would seem from this that the Indian litigant has not 
only to wait unduly for bis decision but has even afterwards to 
put up with ineffectiveness and delay in execution, and that 
Coke’s ancient apothegm cc executio est f nidus , finis , et effectus 
legis ” expresses only a pious hope in India. There is, however, 
reason to believe that the condition of affairs is not so bad as 
these figures might lead one to suppose. The evidence recorded 
by this Committee has confirmed, what the first witness examined 
by it (Mr. Mackay) stated, that these figures as to infructuous 
execution are misleading. Execution petitions are returned as 
infructuous even when the matter has been settled out of court 
and full satisfaction has been obtained, if this fact has not been 
brought' to the notice of the court by either party. There are 
also applications in which a certain amount of satisfaction is 



obtained, as where a decree-holder takes out an arrest warrant; 
and after receiving a few rupees from the judgment-debtor gives 
him time to pay the rest. This payment may. not be deducted 
from the amount decreed, but still the application has not been 
in vain altogether from the point of view of the decree-holder. 
In such cases it seldom happens that the judgment-creditor reports 
the payment to the court : indeed the report to the court is usually 
that the judgment-debtor was not present or had not been found. 
Further, many execution petitions are filed merely to satisfy the 
requirements of the law of Limitation, according to which a 
decree has to be cc kept alive ” by applications every three years. 
In such cases the decree-holder does not proceed with the appli- 
cation and never intended to do so. Many other applications 
are included in the list of fruitless petitions which are. really 
no applications at all. They were returned for correction of 
clerical errors and were not resubmitted after correction, hut 
were superseded by new applications. 

The ever-increasing number of persons who come into court 
with money claims asking for money decrees is an indication 
that the Indian judicial system is working more successfully 
than the figures above mentioned seem to show; for, if the vast 
majority of proceedings resulted in no satisfaction, it would be 
extremely strange that people who have already parted with money 
should care to spend further money in obtaining a worthless piece 
of paper. 

3. Still it is plain enough that there are special difficulties in the 
way of judgment-creditors in India. Some are not removable; 
others are imposed as part of deliberate public policy, e.g., those 
laid down in the interests of agriculturists by such laws as the 
Deccan Agriculturists* Relief Act and the Punjab Land Alienation 
Act. IVe do not consider it to be for us to express an opinion 
as to the necessity for or the merits of this legislation which involves 
matters of policy beyond our scope. It is certain, however, that 
it delays and obstructs certain classes of decree-holders and it 
is idle to revile the court for carrying out the intentions of the 
legislature. Many of the decree-holder’s difficulties are,, how- 
ever, removable, and if “ execution is the life of the Law and 
therefore in all cases to be favoured ” (Bac. Abr.), these should 
he removed. The Law has provided so many safeguards against 
abuse of execution proceedings tbat such proceedings have become 
unduly cumbersome and ineffective. It is eminently necessary 
to protect honest creditors seeking to put in force the different 
classes of decrees. To adopt the language of the Rules of the 
English Supreme Court, decrees are principally (1) for the pay- 
ment of money, (2) for the recovery or for the delivery of posses- 
sion of land, (3) for the recovery of any property other than 
land or money, (4) ordering any person to do some act other 
than payment of money or to abstain from doing something. Under 
the first class come what in India are called “ simple mortgage 
decrees,” that is, decrees for the realisation of money charged 
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on immovable poperty by the sale thereof. In the second class- 
ate included other mortgage decrees such as those for foreclosure- 
or redemption ; and under the fourth head will be classed decrees- 
for specific performance of contracts and execution of instruments.. 
Them cover nearly all the classes of decrees which come up foi 
execution in Indian courts. In the case of each of these classes 
there are special circumstances which lead to delay; but these 
are few compared with the considerations which are generally 
applicable to all classes of decrees. Before proceeding to con- 
sider those special difficulties it will be well, therefore, to advert 
to such general considerations. 

4. Hot a few of the difficulties in execution are due to cir- 
cumstances anterior to the decree. A large number of monev 
decrees prove infructuous, not because there is anything vicious- 
or cumbersome about the system of execution, but because of the 
simple fact that the judgment-debtors were never able to pay 
what they borrowed. Money-lenders in India often lend money to' 
persons who, even at the time of borrowing, had little or nothing- 
from which they could hope to repay the loan. The attraction of a 
high rate of interest is not seldom too strong for the ordinary 
mahajan to resist, and leads him into lending money without proper 
security. And in the fact that he sometimes recovers from one or 
two persons ail enormous amount of money for the little that he- 
lent lies, perhaps, the secret of this apparent want of prudence. The' 
granting of credit improvidently is not a practice confined to the* 
Indian mahajan alone. Even well established English firms have- 
been known* to enter into contracts with Indian merchants for the* 
sale of goods worth large amounts without making proper enquiries-* 
as to their financial stability and without taking the precaution 
of a guarantee from a person whose solvency is beyond dispute. 
Several cases of contracts for the sale of piece-goods which came* 
to grief in or about the end of 1920 were of this description. In 
such cases no system of procedure, however perfect, can be of any 
use in enabling the decree-holders to realise the fruits of their* 
decrees, for there have never been any fruits to be gathered. In 
drawing inferences from figures as to infructuous decrees, one has 
to make a large allowance for this class of decrees and for the 
decrees obtained at some considerable cost on tbe off-chance of 
making something on a future day from a judgment-debtor, who- 
has nothing. 

5. Yet another factor to be taken into consideration is the' 
system which allows a judgment-debtor to plead an anterior agree- 
ment not to execute the decree. There was a time when such 
agreements could not he pleaded in bar of execution. But there is- 
recent opinion in favour of their admissibility; vide Chidambaram 
Chettiar v: Krishna Vathiar (I. L. B. 40, Madras, 233), and we not 
infrequently have the strange spectacle of a judgment-debtor* 
seriously saying that he deliberately, allowed a court to waste its- 
■ time and solemnly pass a decree, which was to be absolute waste- 
paper, as he and the plaintiff had agreed that 3 if a decree be passed,, 
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it should not be executed. Such an agreement need not even be 
in writing and the defendant can examine any number of witnesses 
on such an averment and thus harass his opponent. We would 
recommend that the law should be so altered lhat such agreements 
shall not be provable in bar of execution. 

G. Another source of delay in execution is the defective 
drafting of decrees. Though the Code itself has prescribed 
certain forms for certain classes of decrees, it is common experi- 
ence that except in the case of money decrees those forms are not 
often followed, partly for the reason that they are inadequate 
and do not cover many classes of cases which come before the 
courts. Apart from that, the persons who are entrusted with the 
task of drawing up decrees are too often men who have not had 
sufficient training in such work. In most mofussil courts where 
the vast majority of decrees are drawn up, the work is entrusted 
to a low-paid clerk, who generally has little knowledge of the Civil 
Procedure Code, and still less of other authority 7 . His draft is 
passed mechanically. Though the Code requires the judge to satisfy 
himself before signing the decree that it is in accordance with his 
judgment, experience shows that this is rarely done, probably 7 be- 
cause the judge has little time for the purpose. The result is that 
troubles arise when the execution petition comes in. The defendant 
is often able to take objection successfully to defects in form. 

7. Attempts have been made in some provinces to get over 
this difficulty and to ensure the proper drafting of decrees in 
various way r s. In Bihar and Orissa the following rules have been 
made : — 

“ Decrees shall be prepared under the supervision of the 
Sheristadar of the court who shall initial the same.” 

As soon as a decree has been drawn up, the court shall cause 
•a notice to be exhibited on the notice board stating 7 that such 
decree has been drawn up and that it may be perused by the 
parties or their pleader within three days from the aate of post- 
ing the notice.” 

“ When such notice has been posted, any party or his pleader 
may before the expiry of the time prescribed in the last preced- 
ing rule peruse and either sign it or if it is incorrectly prepared 
bring the matter to the notice of the court.” A similar rule 
applies to the Allahabad High Court. In Bengal the rules run 
thus : — 

“ The pleaders on both sides shall be required to affix their 
signatures to the decrees of the mofussil courts before they are 
-signed by the judge. Where a pleader has not signed the 
decree, the cause of his failing or refusing to sign shall be certi- 
fied on the decree.” 

The Central Provinces rule is identical. In Bombay the rules 
go a little further and run thus : — 

Appellate side rule. — ‘‘ Before decrees are signed they shall 
be attested as being correct according to the judgment * by the 
parties or their vakils.” 
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Mofussil rules. — In cases in winch pleaders are employed 
it is their duty to see that decrees and final orders are properly 
drawn np in conformity with the terms of the judgment, and 
every facility should be given them for that purpose and for 
being heard on the subject in cases of doubt and difficulty. 
Except in the Courts of Small Causes at Poona, Ahmedabad, 
Nadiad, and Surat, the pleaders should be required to affix theii 
signatures to the decrees before they are signed by the judges. 
Where any pleader has not signed the decree, the cause of his 
failing or refusing to sign should be certified on the decree. ” 

8. We think that in all courts the pleaders of the parties should 
liave an opportunity of taking exception to the form of the decree 
as not correctly carrying out the true effect of the judgment. The 
pleader of the party who has lost may not be anxious to place the 
decree above cavil but may prefer to retain the defects in it with 
a view to utilize the defects in the appellate court. Still the 
rules requiring pleaders to sign the decrees when they are satisfied 
that they are in conformity with the judgment seem to us useful. 
-We consider that they should be adopted in all provinces and that 
in any case in which objection to the form of the decree is not taken 
at the proper time in this manner the parties should not, without 
special leave to be given only for special reason, be permitted to 
raise, by means of an appeal, the question whether or not the 
decree has been correctly drawn up. If any objection is taken to 
the form of the decree and is over-ruled, then necessarily the matter 
can be reopened in appeal. It seems to us reasonable that objec- 
tions to the form of the decree should ordinarily be excluded unless 
they are raised at the proper time. If the pleader does not sign 
the decree the position should be the same as if he had, unless he 
has taken his objection at the time. 

9. The execution of a decree, even if it is well drafted, can be 
obstructed in ways which vary somewhat in the case of the 
different classes "of decrees. The class that can be subjected 
to most obstacles and is also the most numerous, is, the simple 
money decree. It will be convenient, therefore, to examine this 
class in the first instance. It will be useful to give a brief summary 
of the chief steps which a money decree-holder has to take and to 
indicate the stages at which he is likely to meet with objection on 
the part of the judgment-debtor or others. 

10. To begin with, he has to obtain a copy of the decree. 
Except in the case of an oral application by the decree-holder at 
the time of the passing of the decree for immediate execution (pro- 
vided for in Order XXI, rule 11) the court to which an applica- 
tion is made may require the applicant to produce a certified copy 
of the decree. Moreover, he will have to get a copy in most cases, 
even if he is not bound to produce a copy with his application, for 
the purpose of ascertaining the exact amount decreed to him and to 
enable him to give other particulars in the application in writing 
which he has to file as required by Order XXI, rule 11, sub-rule 
(2). Next, the application has to be presented to an officer of the 
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court or to the court itself according to local rules. Some time is 
taken by the court to get the application checked as required by 
Order XXI, rule IT, with a view to see whether it satisfies the re- 
quirements of the law. Then if the application has not been filed 
within a year after the date of the decree or if execution is sought 
against legal representatives, notice is ordered to the judgment- 
debtor under section 48, except in very rare cases. Even in cases 
where the application is filed within the year, though notice is not 
absolutely necessary under section 48, the court has a discretion, 
if arrest has been asked for, to order notice under Order XXI, 
rule P>7. The service of this notice takes some time. But, let it be 
assumed that the notice has been served. The judgment-debtor may 
choose to appear and contest or not. If there is no contest, execu- 
tion proceeds to the next stage. If he appears and contests, his 
objections have to be enquired into. If they attack successfully the 
plaintiff’s right to execute, the petition is dismissed. If not, sub- 
ject to such restrictions as the court may impose, execution pro- 
ceeds. There are ordinarily only two methods by which a money 
decree is enforced, viz., flj arrest of the person of the judgment- 
debtor, (2) attachment of his movable or immovable property. 
Taking the case of an arrest first, the execution of the arrest warrant 
is entrusted to a process-server (if the amount recoverable does not 
exceed a given sum) or to an ainin or bailiff. These officers are 
given a certain time within which they should make the arrest. 
Very often they want extension of time. If the person is arrested 
and brought before the court* he can be released, if he satisfies any 
of the. conditions referred to in Order XXI, rule 40. If he is not 
so released, he is committed to a civil prison where he is detained 
either for six weeks or six months according to the amount of the 
decree. In most provinces very few persons are in fact imprisoned 
for debt. The debtor may also express his intention to apply to 
be declared an insolvent and in that case he may be released subject 
to his furnishing security to appear whenever the court orders him 
to appear. 

If, on the other hand, the remedy asked for is the attachment 
of property, a different, procedure has to be followed. When the 
property is movable, attachment may he made at once by seizure ; 
if it is a debt, by notice to the judgment-debtor and to the 
person owing him the money. If it ffs immovable property, 
attachment is made according to the procedure prescribed in Order 
XXI, rule 54 ; and this includes a notice to the judgment-dobtor 
not to alienate. 

Now, in all these cases of attachment, the decree-holder may 
be met hv an objection that the property is not liable to be attached, 
as it does not belong to the judgment-debtor. If such an objection 
be made, an investigation of the claim follows except in the few 
cases where the court dismisses the claim as filed too late. Ordi- 
narily, pending that investigation, execution is stayed, though that 
is not absolutely necessary; often, however, the decree-holder him- 
self does not venture, pending the investigation of the claim, to 
take the rNk of incurring the liability for the costs wfith the pros- 
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pect of an inadequate price. If tlie claim is allowed, tlie decree- 
holder lias generally no knowledge of oilier assets to attack, and 
the application is dismissed. But, if the claim is not allowed and 
when there is no claim, if the property is movable property, it is 
sold within a short period; and the money subject to the claims 
of other attaching* creditors to rateable distribution under section 73 
■of the Code is paid over to the decree-holder. If it is a debt, in 
some provinces, the debt is sold : in others, unless if is very small, 
a receiver is appointed to realise the money and a regular suit has 
to he filed by him. la case the property is immovable property, 
a proclamation of sale has to be settled after notice to the judg- 
ment-debtor under Order XXI, rule 66. After settlement of this 
proclamation, notice of sale has to go, and on the date fixed a sale 
is held. If the decree-holder wants to hid at the sale, he must get 
the permission of the court to do so (Order XXI, rule 72) and that 
e mi be given only after notice to the judgment-debtor. For thirty 
nays afterwards, the sale cannot be confirmed. Within that time 
the judgment-debtor or persons interested in the property may 
■apply under Order XXI, rule 89, and get the sale set aside by- 
depositing the amount specified in the sale proclamation minus 
what had been paid since then, and 5 per cent, more ; or the decree- 
holder may be met by a petition under Order XXI, rule 90, to set 
aside the sale on the ground of material irregularity in the pro- 
clamation or the conduct of the sale. The investigation of petitions 
of the latter class will ordinarily take some time. If the petition 
is decided in the decree-holder’s favour, the judgment-debtor or the 
applicant may file an appeal and get the execution stayed. If it is 
in favour of the petitioner, a fresh sale has to be held and for this 
a fresh proclamation has to be prepared. If there is no appeal and 
ihe petition is not allowed, then the sale is confirmed. After con- 
firmation the decree-holder, if he is not the purchaser, has tc file an 
■application for the payment of what is due to him; and it is paid 
■subject to the claims of other attaching decree-holders under 
■section 73, after deducting all expenses. 

11. These briefly are the main stages in the life of an application 
to execute a money decree. At every stage of this journey there 
is room for delay. ' As regards the first step of obtaining copies of 
the decree, the delay is due to the time taken partly in the drafting 
of decrees and partly in the preparation of the copies. Tin* evi- 
dence leads us to infer that there is much delay at this stage and 
the remedy seems to lie first of all in a closer supervision of this 
department of work by the judge in charge. In Madras a return 
has to be sent by the subordinate courts to the district judge show- 
ing the number of applications for copies pending beyond fourteen 
days after they were filed. An acceptance of such a system or one 
■similar to it by all provinces would be of great value. 

12. The next stage is one in which there is considerable room for 
delay and also for corruption on the part of the subordinate 
officers. It is almost a universal complaint that the petty clerks to 
whom the task of checking the execution petitions has to be entrust- 
ed are not above corruption and that they unnecessarily return the 
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petitions on all sorts of frivolous grounds, unless, as one witness- 
put it, ** tlieir hands are greased/ 5 This complaint is not un- 
founded ; and it seems to us that it should be impressed upon 
heads of offices that they should give very close attention to 
this matter. A rule should be made that every execution petition 
presented on a particular day should be brought up for orders the* 
next day unless the judge himself specially extends the time, that 
all the objections to the petition should be noted thereon once for 
all. This would be of great help in putting down not only corrup- 
tion but also delay. A further step to achieve this object is the 
modification of certain parts of Order XXI, rule 11, sub-rule (2). 
At present the following particulars have to be given in an execu- 
tion petition : — 

(a) the number of the suit; 

(M the names of the parties; 

(c ) the date of the decree; 

(d) whether any appeal has been preferred from the decree; 

(ej whether any, and (if any) what, payment or other adjust- 
ment of the matter in controversy has been made bet- 
ween the parties subsequently to the decree ; 

(/] whether any, and (if any) what, previous applications have- 
been made for the execution of the decree, the dates of’ 
such applications and their results ; 

(g) the amount with interest (if any) due upon the decree, or 

other relief granted thereby, together with particulars 
of any cross-decree whether passed before or after the- 
date of the decree sought to be executed ; 

(h) the amount of the costs (if any) awarded ; 

(z) the name of the person against whom execution of the 
decree is sought ; and 

(j) the mode in which assistance of the court is required, 
whether — 

(i) by the delivery of any property specifically decreed; 

(u) by the attachment and sale, or by the sale without 

attachment, of any property ; 

(in) by the arrest and detention in prison of any person; 
(iv) by the appointment of a receiver; 

(v) otherwise, as the nature of the relief granted may 

require ,J . 

It seems to us that some of these are unnecessary and may be 
dispensed with, viz. : — 

(b) the names of the parties; 

(c) the date of the decree ; 

(/) whether any, and if any, what, previous applications had 
been made for the execution of the decree, the dates of 
such applications and their results ; 

(h) the amount- of costs, if any. awarded. 
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It is because of clerical errors as regards these particulars that 
mod execution applications are returned to the parties for correc- 
tion. Hot seldom one finds returns on the ground that the names 
of the parties given in the petition do not tally with those given in 
the decree; or that the dates differ; or that the particulars of the 
previous applications and the dates of such applications are not 
correct. It seems to us that when a party gives the court a copy of 
the decree, there is no necessity to repeat the names of the parties 
or the date of the decree or the amount of costs, if any, awarded. 
They are all in the decree itself and the court can easily find them 
out. As regards the previous applications, in almost all provinces, 
there is a suits register in which the essential particulars of these 
previous applications ought to "be entered ; and the court can very 
easily find out whether on any previous application satisfaction has 
been entered or not. These particulars may be sometimes necessary 
for the purpose of finding out whether a particular application is 
or is not barred by limitation under article 182. Assuming that 
this article should be retained, (as to this something will be said 
later on) this information also can be easily obtained from a 
reference to the suits register which' is in the hands of the court. 
Insistence on the decree-holder giving these particulars is a main 
source of delay. Few decree-holders in this country keep a syste- 
matic file of previous applications. Most often the applications are 
not even taken from the vakil's office; and as vakils are often 
changed, there is difficulty in ascertaining the exact dates of 
previous applications. Experience proves that often and often the 
return of execution applications is avoided by paying a few rupees 
to the execution clerk. He has access to the suits register and can 
easily give the information to the party, provided it is made worth 
his while, in spite of rules to the contrary. 

As regards the former part of clause (g), an application for 
execution is often returned for the correction of the amount due on 
the ground that it is inaccurate. The officer returning it does 
not say why or how it is inaccurate or what the correct amount is, 
with the result that the petition passes from the vakil to the court 
and from the court hack to the vakil more than once. It seems to 
■us either that it should be made the duty of the court to say in the 
return what the correct amount is, or that an order should be passed 
subject to objections by the petitioner that execution do issue for 
what the court fixes as the correct amount. Modifications of this 
sort will minimise the delay at the second stage. 

13. Let it be assumed that the application has been 
•corrected or was always correct. It has to be presented to 
the court which has jurisdiction to execute the decree. Accord- 
ing to section 38, such a court is either the court which passed 
-the decree or the court to which it is sent for execution. How, 
it often happens that there is delay caused by strict adherence to 
this rule. Taking the case of a petition for the arrest of a defend- 
ant, complaints are made that, in many cases, the judgment- 
debtor having heard that such process is about to issue goes out 
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of tlie jurisdiction of the court which passed the decree, and that 
before the decree can be transferred to the court within whose 
jurisdiction he has come, he again leaves that jurisdiction, with 
the result that the decree-holder is unable to get at him anywhere. 
Three remedies may be suggested. — (1) empowering courts to issue 
in execution something in the nature of a precept as described in 
section 1*36 ; (2) empowering courts which passed the decree to issue 
warrants of arrest to its own process-servers who shall be em- 
powered to arrest the judgment-debtor wherever he shall be 
within or without its jurisdiction; (3) permitting the decree 
holder to apply to the court within whose jurisdiction the 
judgment-debtor is, to order immediate execution on the 
production of the decree and an affidavit of non-satisfaction 
by the decree-holder pending the receipt of an order of transfer 
under section 39. Any one of these courses would be an improve- 
ment on the present system. It seems to us, however, that the 
first suggestion would not be a great improvement, as the delay 
in issuing such a process will be not much less than the delay in 
issuing a certificate of non-satisfaction, etc., as required under 
Order XXI, rule 6. As regards the second remedy, questions of 
territorial jurisdiction will arise and a possible conflict between the 
processes of one court and another may occur and retard progress. 
Apart from that, if such a procedure is to be followed, the number of 
process servers in each court, will have to be indefinitely increased, 
unless one can adopt a system of what is called special bailiffs 
by appointing a person not in the regular employ of Government, 
•as is sometimes done in Bombay. Such a system is not altogether 
-desirable as- the control over such a “ special bailiff cannot 
always be effective having regard to the temporary nature of his 
service. Issuing of such warrants outside the ordinary original 
jurisdiction of the High Court was held to be illegal in Madras and 
in Bombay we understand that Judges differed as to its legality. 
“The question, however, is not whether it is valid or not in the 
present state of the law. The law can be changed if necessary. 
XTe do not, therefore, pursue the question of the legality further. 
It seems to us that the third solution is free from the objections 
which may be raised as regards the others. It may however be said 
that it would put into the hands of the judgment-creditor a power 
which he might use, out of malice, iu getting arrested an enemy 
who has satisfied the decree. There is no doubt the possibility of 
this, but it is negligible, as the risk incurred by the judg- 
ment-creditor would be great. There is much less danger involved 
in its adoption than is involved in allowing arrest before judgment 
as provided by the existing law. It seems to us that the case where 
a person has obtained a decree which shows that he has a true 
claim and puts in a definite statement of non-satisfaction on which 
he can be easily prosecuted is a very much stronger case. Subject 
to a discretion to allow or not to allow execution of this sort power 
should be vested in the court to order execution pending an appli- 
cation for transfer and the receipt of the documents referred to 
in Order XXI, mile 6. Complaint of delay in the execution of 
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decrees for want of such, a power was loud in Burma wiiere there 
are a large number of Indians from the Madras Presidency; these 
often evade the decrees of Burma courts by absconding to India. 

14. In this connexion it may also be noted that it is extremely 
desirable that any doubt that may exist should be removed as to 
the power of different courts to execute the same decree concurrently. 
Under the English law, this is allowed. And in India also there 
have been decisions of the High Courts which sanction the practice. 
But some doubt has been thrown on this view by the decision of the* 
Privy Council in the Maharajah of Bobbili’s case (I. L. B. 39,. 
Mad., 640). This doubt should be removed. 

15. Another point should be noted here, viz., the power of the* 
court to which a decree is sent for execution to transfer it to another' 
court. Under the present law, it seems very doubtful whether the- 
court has the power. The result is that if a decree is passed by 
court A and it had been transferred to court B and the decree-holder 
wants it to be transferred to court C, court B will have to return 
it to court A and the court A will then have to send it to court 
C. This procedure is absolutely unnecessary and the law should be- 
made clear that in this respect the powers of a court to which it is 
sent far execution are the same as those of the court which passed 
the decree. 

In this connection we may here consider the broad question 
whether or not the court to which execution is sent should 
not have all the powers which the court which passed the decree 
has. Often execution is delayed because, if the judgment- 
debtor or one of the judgment-debtors dies, the decree-holder has 
under the present Code to apply to the court which passed the 
decree to add legal representatives. Till then the execution has 
to be suspended. See section 50, clause (1). There seems to be no 
particular reason why this resort to the court which passed the 
decree is necessary. The questions that have to be determined 
in such a case are whether the decree can be executed against 
the legal representative and whether the particular person who is 
brought before the court by the decree-holder as the legal represen- 
tative is or is not the legal representative and possesses assets of 
the deceased judgment-debtor. The court which passed the 
decree is not in any particularly advantageous position in the matter 
of deciding these points. On the other hand, investing the court 
which is to execute the decree with power to add legal representa- 
tives will save much time. Again, under Order XXI, rule 16, 
an assignee of a decree-holder has to apply to the court which passed 
the decree for the recognition of that assignment. Here again 
there seems to he no particular necessity for referring the decree- 
holder to the court which passed it. A similar observation can also 
be made with reference to Order 21, rule 50, clause (2), where 
the decree-holder has to apply to the court which passed the decree 
for leave to execute it against a member of a firm who has not 
been eo nomine a party to the suit. In these and similar cases 
it seems to us that the court to which the decree is sent for ex ecu- 
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tion should have the same powers as the court which passed the 
decree, and we would, therefore, propose that this should be made 
clear. In section 42 it is stated — “ The court executing a decree 
sent to it shall have the same powers in executing such a decree 
as if it had been passed by itself.” This seems wide enough, at 
first sight, but in the face of the specific language used in sections 
39 and 50 (1) and Order XXI, rules 16 and 50, it is doubtful 
whether the general language can be used to justify the proposition 
that the executing court has all the powers even for the purposes 
referred to above. It is, therefore, necessary to make the matter 
clear. 

16. The next stage is the stage of notice and we would here 
consider the general question of notice in execution cases. In the 
summary given above, we have indicated the several notices which 
have to issue in the course of a single execution petition. Every 
such notice entails delay. We think that in this matter the proce- 
dure in respect of an execution petition should as far as possible 
be brought into line with that employed in the trial of an original 
suit. In the latter the only notice to the defendant is a notice of 
the suit. If he does not appear, other steps in the suit are taken 
in his absence, without further notice. If he appears and contests, 
he is not given separate notice of the further stages. The suit is 
adjourned for such further steps in his presence and he has to 
appear on those days. Even so, in the case of an execution peti- 
tion, we would suggest that there should be only a preliminary inti- 
mation of the petition in some form to the judgment-debtor, and 
that it should he adjourned to definite dates for further steps such 
as order of attachment, for settling proclamation, sale, etc. The 
judgment-debtor must take notice of such adjournments himself by 
being present in court or otherwise. This will result in an appre- 
ciable saving of time. We think that in the case of arrest, and 
attachment of movables in defendant’s residence or building in his 
possession, no notice is necessary. In fact such a notice will defeat 
justice. Cases of attachment of movables not in the possession of 
defendant and of immovables involve notices under Order XXI, 
rules 46 (Hi) and 54. So no special notice of the execution petition 
will ordinarily he necessary. In other cases one notice may be 
ordered to issue of the execution petition before any further steps 
are taken. 

As regards Order XXI, rule 22, it has been suggested that this 
rule is unnecessary. We consider however that notice is, necessary 
to legal representatives and we would retain clause ( b ) as it stands. 
As regards clause (a) however we would make it apply only where 
the application for execution is made more than three years from 
the date of the decree. We would also amend the proviso by sub- 
stituting ££ three years ” for ££ one year ” wherever the latter phrase 
•occurs. We further think that the second paragraph of the rule 
should be so redrafted as to ensure that failure to issue notice shall 
not in any case amount to a defect in jurisdiction but should only 
amount to an irregularity in those cases in which a proper order 
dispensing with notice is not recorded. 

f2 



338 


17. Tlie next stage in tlie execution proceedings is the hearing 
of objections if any, taken by the judgment-debtor. The most 
common objection is a plea of discharge or adjustment partial or 
whole. As the law of limitation disallows any recognition of 
payment or adjustment more than ninety days old, the judgment- 
debtor is careful to plead one made within those ninety days. Then 
follows the adducing of evidence. It has been stated by more than 
one witness that a source of great delay at this stage is the- 
amount of oral evidence that is let in and that the mode of proofr 
of such payments and adjustments should be restricted. It is- 
suggested bj^ some that only a payment through a post office or ai 
registered bank or the vakil of the party to whom the payment is- 
made or in the presence of the Sub-Registrar or a village officer 
should be recognized. Others suggested that it would be enough, 
if there is an unregistered receipt. It has been objected on tlie 
other hand that such alterations will work hardship in cases of' 
payment in kind which is ordinarily made by villagers and that it 
would be enough if some form of a postal money order is prescribed : 
which can be taken advantage of by the payer if likes, leaving: 
the court to draw an inference against the person alleging the pay- 
ment from the absence of such a money order receipt. The first 
thing to be noticed in this connection is that the refusal to take- 
oral evidence in a matter like this will not finally decide the dispute- 
against the judgment-debtor. He will still be entitled to sue the- 
decree-holder for damages for not certifying satisfaction or for return- 
of the money paid and in that suit oral evidence can be let in to the- 
full extent he desires. What is sought to be made a rule now is 
that in execution proceedings, with a view to avoid delay, only 
a certain kind of proof should be accepted. The principle that* 
in execution proceedings special restrictions may justifiably be put/ 
on the judgment-debtor’s right to plead payment and adjustment- 
had the approval of the legislature when it provided that though 
the right of suit to recover the amount can he exercised in three - 
years the payment, io be recognized in execution, must have been- 
made within ninety days. As regards the suggestion that it would" 
be sufficient to prescribe a form of money order, the difficulty is not 
in arriving at a conclusion in a matter like this but in the waste of" 
time which the letting in of oral evidence involves. There is no- 
doubt that debts are frequently discharged in India by payments- 
or adjustments made in kind and not in money. It is not practic- 
able to aim at the rule of the English County Court that all pay- 
ments under a decree should he made into court. Even if the laV 
were to refuse to entertain disputes in execution as to payments, 
unless they were made in one or other of a few recognised modes,, 
the question of adjustments other than by payment would arise.. 
The false allegation of payment might simply be substituted by 
false allegation of adjustment otherwise. The question is a diffi- 
cult one and- we are not agreed upon it. While some of us would' 
be prepared to rule out for execution purposes all payments not 
Ift&ae in one or other of the ways suggesed : others think that the- 
hardship accruing in some cases would not be sufficiently com- 
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pensated by the saving of trouble, expense or time* * We are agreed, 
however, in recommending tliat facilities should be increased for 
pay 111631 1 of decrees to the court or to the decree-bolder by money- 
order. The Post Office lias forms for the payment of rent which 
work well in Bengal and elsewhere. We think that special forms 
for payment of decretal amounts, drawn up so as to show the 
minimum necessary particulars, would be a real assistance to the 
villager who owes money undei a decree. If a reliable method — 
not too inconvenient — became generally known, it is quite probable 
that it would be generally used, This would do something to limit 
disputes as to payment. Beyond this we are not as a Committee 
pxepared to go. 

18. The next step is the issue of a process of arrest or attach- 
ment. An arrest warrant is entrusted to a peon or a bailiff with 
a direction that he should arrest the judgment-debtor and bring 
him to court, unless the money for which it was issued be paid, 
On such a warrant one of three events may happen: — 

(a) If the money is paid, the judgment-debtor is not arrested 
and the court official brings the money into court for payment 
to the judgment-creditor. When that comes into court the decree- 
holder has to apply for payment of the money, which means 
the preparation of an application, the payment of costs to 
his pleader and in some cases the issue of a notice to the other 
side or to other judgment-creditors to show cause why the money 
should not be paid over. It has been suggested to us that all this 
should he done away with, that in eases where the decree-holder 
has in his original execution petition or otherwise asked that 
the money ^ be sent to him or her by money order, there should 
be a provision for such payment without the necessity of a fresh 
application. We are of opinion that provision should be made 
in such cases for the sending of the decretal amount minus all 
necessary and lawful deductions to the decree-holder by money 
order and that proper forms of money order should be prescribed 
for such payments. This is necessary in the case of Indian 
women decree-holders, especially of widows in whose favour 
maintenance decrees are passed, and payments are made periodi- 
cally for a long time. It will save them much trouble if this 
procedure is followed. 

19. Let us now' deal with (6) the case of a judgment-debtor 
who is arrested because no payment is made. When he is brought 
into court, either he is kept in custody for a few days with a 
view to enable him to pay up the money or he is committed to 
prison, or he is discharged for one or other of the reasons speci- 
fied in Order XXI, rule 40, clause (1), viz., poverty or other 
sufficient cause. "We think that in not a few cases much maudlin 
sympathy is shown to the judgment-debtor, who is supposed to be 
an innocent victim of the decree-holder. If a man is really poor, 
Ihe decree-holder is not likely to throw good money after bad to 
feed him in prison^ He will as a rule ask for commitment onlv in 
cases where he believes that the judgment-debtor has secreted his 
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properties — a not unusual proceeding. Experience shows that 
when once an order for commitment is made money appears in 
many cases in spite of protestations of poverty. We would, there- 
fore, suggest not that the law should be altered but that it should 
be administered with less laxity. 

20. The third case is (c) where the judgment-debtor is not 
ai rested at all. This is sometimes due to the fraud of the process- 
server and often to the skill with which the judgment-debtor 
is able to evade arrest. As to the first, the only remedy seems 
to be a closer supervision of the work of the process-server. It 
should be impressed upon judges that this branch of the work 
should be closely scrutinized, and persistent default in arresting 
judgment-debtors should be a ground for either dispensing with 
the services of the process-server or his reduction or stopping his 
promotion, and that good work in this direction should be a ground 
for special advancement. It has been said that in some places 
owing to local conditions the process-server is unable to effect arrests 
even if he wishes to. As a remedy for this it has been suggested 
that the Police may be used for execution of arrest warrants. 
There seems to be substance in the opinion expressed by some 
witnesses that the civil court process-server does not instil the 
same fear in the mind of the villagers as a policeman does. The 
difficulty is now got over by some courts by asking the police to 
help the process-server in arresting the judgment- debtor. We think 
that the court might be given power to obtain police aid if necessary 
subject to such rule as the Local Government may make. 

21. The first proviso of section 55, rule 1, says “ that for 
the purpose of making an arrest under this section, no dwelling- 
house shall be entered after sunset and before sunrise/ * In Burma 
some witnessess before us complained that this proviso practically 
enables a judgment-debtor in certain places — notably Rangoon 
city — to live with his family and evade arrest by going a few 
minutes before sunrise outside the jurisdiction of the court which 
issued the order of arrest and by returning to his house immediately 
after sunset. It seems to us that this loophole will be closed if the 
suggestion made above in paragraph 13 is accepted. 

22. Passing on to the case where attachment is the relief asked 
tor, the attached property may be either movable property, in- 
cluding money or a debt due, or immovable property. Taking 
the case of movable property, it may be either property 
in the possession of the judgment-debtor or property in the 
physical possession of other persons but belonging to the judg- 
ment-debtor. The rules at present found in the Civil Proce- 
dure Code seem to provide reasonably well for the speedy reali- 
sation of a decree by such attachment and sale, but the time at 
present given for the sale of attached movable property seems 
to be unnecessarily long. Under Order XXI, rule 68, at least 
fifteen days must be given in the case of movable propertv cal- 
culated from the date on which the copy of the proclamation has 

/fefeeii affixed on the court-house. It seems to us that in several 
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cases this is unnecessarily long and tliat the minimum may 
well Be reduced to a week after the date on whicli the copy of 
the proclamation has been affixed on the court-house. 

In cases in which the property attached is a debt, the present 
practice generally drives the judgment-creditor to a. suit to, realise 
the amount ; for, in such cases either the debt is sold and be or 
somebody on his behalf has to purchase the debt, or a receiver 
is appointed. Often the judgment-creditor has himself to be the 
receiver to save the commission which a receiver would claim. 
It seems to us that the necessity for these proceedings delays 
matters unduly. The speedier and better course seems to be a 
wider and more constant employment of what is called “garnishee 
procedure ” now much used in Presidency Towns, and in England. 
Subject to a reasonable provision for appeal, any controversy 
about the attached debt should in many cases if not in most be 
settled in the execution proceeding itself, e.g,, whether the garni- 
shee owes any money and if so how much and whether he should or 
should not be made to pay the money into court. There is a ten- 
dency on the part of persons who owe money to judgment-debtors 
to put forward frivolous defences in the execution proceedings hop- 
ing by this means to drive the judgment-creditor to another suit 
and thus to gain time for payment. We would, therefore, recom- 
mend that rules should be added in Order XXI providing for such 
investigation and that those rules should be acted upon in as many 
cases as possible. 

23. Under section 60 several kinds of properties belonging to 
the judgment-debtor are free from attachment. We think that 
some of them should be removed from the category of non-attachable 
properties and that with respect to others the law should be made 
clear. Por, e.g., under clause (h) “ allowances (being less than 
salary) of any public officer or of any servant of a railway company 
or local authority while absent from duty/ 5 Xow, this is an abso- 
lute rule and, however, large the allowance may be, it cannot be 
attached, if it is only a pie less than the salary. If a person gets 
aii allowance of Rs. 1,000, it seems to be unfair that the whole of 
this allowance should be free from liability to attachment. We 
think that it should be so modified as to limit the exemption to such 
portion of the allowance as in the opinion of the court is necessary 
for the officer to live in ordinary comfort, or to such portion of it as 
would be exempt from attachment if it fell under clause (i). Taking 
clause (i) as it stands suppose the judgment-debtor’s allowance while 
absent from duty is Rs. 40 or iess, it would be wholly exempt. 

If his allowance is between Rs. 60 and Rs. 80 whatever is over 
Rs. 40 would not be exempt. In any other case the difference 
between the allowance and one moiety of his salary should not be 
exempt. Otherwise an officer gains by taking leave. 

24. We come next to the class of cases where immovable pro- 
perty is attached. That is the class in which there is considerable 
delay. The first thing which the decree-holder finds in many cases 
as soon as an attachment warrant is taken is that the judgment- 
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debtor having bad previous knowledge of tlie order for attach- 
ment bad transferred tbe property sought to be attached to some 
other person. Even though that person may have had knowledge 
of the "order for attachment, it has been said that the attachment 
takes effect only after tbe order has been proclaimed according 
to Order 21, rule 54, clause (2) which runs thus : — ci Tbe order 
shall he proclaimed at some place on or adjacent to sucb property 
by beat of drum or other customary mode, and a copy of the order 
shall be affixed on a conspicuous part of tbe property and then 
upon a conspicuous part of tbe court-house and also, where tbe 
property is land-paying revenue to Government, in tbe office of 
the collector of the district in which the land is situate. 5 ’ It seems- 
to us that this gives us an opportunity to the judgment-debtor to 
defeat tbe attachment by an alienation after tbe order is made but 
before tbe attachment is actually proclaimed. We think tbe 
interests of justice require that that order should take effect from 
the date of the order for attachment as against those claiming as 
volunteers under tbe judgment-debtor, and as against others from 
tbe time they bad knowledge of tbe passing* of the order of attach- 
ment. Cases are not infrequent where the defendant in tbe inte- 
rim executes a gift of the property making it necessary for the 
decree-holder to file a suit under section 53, Transfer of Property 
Act, to set it aside as one made in fraud of creditors. Or he ali- 
enates the property for value to some person who knows the order 
of attachment but who says he is not bound by tbe order because 
it was not proclaimed. The amendment, proposed will not affect - 
any alienee for consideration who has no knowledge of tbe order of 
attachment and we do not see why any others should be protected. 

25. Even if such an objection is not taken, tbe decree-holder 
ivS often met by a claim petition under Order XXI, rule 58. Many 
of tbe witnesses before us have stated, and we think their view 
is substantially correct, that very many of these petitions are frivol- 
ous ones put in at tbe instance of tbe judgment-debtor himself to 
defeat or delay bis creditor. One object with which such petitions 
are filed is the gaining of the time taken by the investigation of tbe 
claim. In several cases when a claim is preferred tbe judgment- 
debtor or tbe applicant applies under Order XXI, rule 58, clause 
(2) to postpone tbe sale pending the investigation of tbe claim or 
objection. Tbe court is given a discretion to postpone the sale 
on that ground. As in most cases tbe .court is unable to state 
at tbe beginning, unless tbe claim has been unnecessarily delayed, 
whether tbe claim is true or not, it is inclined to postpone tbe 
sale. It seems to us that there is no reason why sucb an appli- 
cation should be allowed at all as regards immovable properties 
or movable properties which have no special sentimental value. 
What is sold in execution is tbe right, title and interest of tbe judg- 
ment-debtor and even if tbe sale is "held, the claimant’s interests, 
if they exist, will not be affected by the sale. The purchaser will get 
nothing more than such right, title and interest of the judgment- 
, debtor and the claimant will not be any the worse for the sale. 
It may be that when it comes to a question of delivery of the 
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property, tliere may be injury to tlie claimant, if lie is really in 
possession. Therefore, if a provision is made that the court may, 
pending the investigation of the claim or objection, postpone 
delivery, there will be sufficient safeguard. We would, therefore, 
omit Order XXI, rule 58, clause (2) and add a clause providing 
for the court postponing delivery of the property to the purchaser 
pending the investigation of the claim. If, however, rule 58. 
clause (2) is to stand as at present, an order postponing a sale 
should be made only on a deposit by the person who wants the sale 
to he postponed of the sale warrant amount or a reasonable estimate 
of the value of the property sold. Mere taking of security, and 
giving discretion to the court to insist or not on such security or 
deposit lead to laxity. It should be made an inflexible rule that 
if the delay is to occur at the instance of a third party, it should 
not prejudice the decree-holder. Insistence on the deposit of the 
decree amount will secure this object. It will also save much 
unnecessary investigation if the order under Order XXI, rules 60 
and 61, is expressly made conclusive not only as regards the parti- 
cular attachment in respect of which the claim was made but as 
regards the execution of the decree in future, unless either party 
can set up a title subsequent to the date of the order. 

26. Further, the judgment-creditor can be harassed by a person 
whose claim has been dismissed, filing a suit under Order XXI, 
rule 63, and as this suit may lead to an appeal and a second 
appeal execution can practically be stayed for a long time. This 
seems to us a very unsatisfactory state of affairs. Several wit- 
nesses have told us and we believe their evidence has a substantial 
foundation, that frivolous suits of this sort are encouraged by the 
fact that only Rs. 10 are required as the court-fee for such a suit, 
however valuable the property may be. It seems to us that, if 
the court-fee for such suits is raised to half the value of a suit 
for possession of that property, some check wonld be found against 
such frivolous suits. 

There is another point which may be noticed in this connection, 
viz., the frequency with which pending such a suit, injunctions 
are granted in stay of execution or delivery. The essential ques- 
tion under Rule 58 is as to who was in possession. An order against 
the claimant involves a finding that he was not in possession on 
the date of the suit in his own right. Such an order is at least 
primd facie evidence in the trial of any petition for injunction 
restraining delivery or sale, and it seems to us to be generally in- 
defensible to make an interlocutory order for stay in favour of a 
person whose possession is not clear. The Punjab rules as to this 
seem to work injustice. No injunction should issue save in very' 
exceptional circumstances where the court is satisfied that the order 
on the claim petition is primd facie wrong or indefensible. 

27. Assuming that the claim petition has been disposed of in 
favour of the judgment-creditor and that no order for injunction 
has been made stopping execution proceedings, the judgment- 
creditor has other obstacles to overcome. He has first of all to get 
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an order under Order XXI, rule 64, for the sale of the property. 
When such, an order is obtained, the court shall cause a proclamation 
of the intended sale to be made. An application for an order 
of sale shall, under Rule 66, clause (3), be accompanied by a state- 
ment signed and verified containing the matters specified in clause 
(2), which are (< 2 ) the property to be sold; (6) the revenue assessed 
upon the estate or part of the estate, where the property to be 
sold is interest in an estate or part of an estate paying revenue to 
the Government; ( c ) any incumbrance to which the property is 
liable ; (cl) the amount for the recovery of which the sale is ordered ; 
and ( e ) every other thing which the court considers material for 
a purchaser to know in order to jndge of the nature and value 
of the property. Under clause ( e ) of this sub-rule (2) courts have 
•been settling what the price of the property to be sold is, and this 
leads to an investigation, delaying execution. It has been held 
that, if the price has not been properly stated there is a material 
irregularity within Order XXI, rule 90. It has been suggested 
to us that all this investigation leads to needless waste of time and 
that it should be enough if the prices fixed by the judgment -debtor 
and the judgment-creditor are both mentioned in the proclama- 
tion. The real object of attempting to fix the price at this stage 
seems to be to find out whether the quantum of property sought to 
be sold is sufficient to pay off the decree or whether it is more than 
sufficient. Though that may be a very desirable object, we do not 
think its attainment justifies a prolonged investigation. We would, 
therefore, suggest either that there need be no investigation at all 
on a matter like this, and the estimates given by both the judg- 
ment-creditor and the judgment-debtor may be mentioned in the 
sale proclamation with a note that neither is accepted by the court 
or that a rough and ready figure may be fixed by the court having 
regard to the circumstances of the case. Any error in it should 
not be deemed to be a material irregularity within Order XXI, 
rule 90. The suggestion that no price need in any case be men- 
tioned in the sale proclamation would, perhaps, be a drastic change. 

We may here refer to another source of delay, viz., an appeal 
by the judgment-debtor against orders made in settling this pro- 
clamation. The preponderance of opinion at present is that these 
orders are administrative orders which are not liable to appeal. 
But, this view is not universally accepted, and it would be well to 
establish by express provision, that neither appeal nor revision 
should be allowed. 

28. After the sale proclamation, the actual sale has to be held. 
According to Order XXI, rule 68, a period of at least 30 days 
must be allowed calculated from the date on which the copy of 
the proclamation has been affixed on the court-house of the Judge 
ordering the sale. Now, according to rule 54, sub-rule (2), read 
with rule 67, sub-rule (1), this proclamation has to be proclaimed 
at some place on or adjacent to the property to be sold and a copy 
of the order has to be affixed on a conspicuous part of the property 
and then upon a conspicuous part of the court-house. There- 
1 %re, .these thirty days really have to be counted, not from the 
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date of proclamation in the village where the property is situated 
but usually after about a week or 10 days which is the time taken 
by the process-server to return back to the court to affix the copy 
of the proclamation in the court-house. This, we think, is unneces-, 
sarily long and the period may be reduced to fifteen days in most 
cases. This does not necessarily mean that in all cases only fifteen 
days will be allowed ; for what Order XXI, rule 68, fixes is the 
minimum. So, in special cases the court can fix a longer time if 
necessary. 

29. A suggestion has been made that the writ of attachmen 
and sale proclamation may be issued and served simultaneously 
with a view to save time. It seems to us that this, while reasonable 
in the case of the execution of pure rent decrees by the sale of the 
tenure (under the Bengal Tenancy Act), would lead to incon- 
venience if applied to execution generally. First of all there are 
many cases in which the attachment warrant is returned unexecuted 
on the ground that the description given in the attachment applica- 
tion is not correct, that there are no properties corresponding to 
those described in the application and that other people claim 
some of the properties attached. In every one of those cases the 
proclamation will have to be modified with reference to the return ; 
for it may be that the decree-holder on hearing such claims may 
not choose to bring some of the properties to sale. Therefore, in 
several cases, extra time will be taken for the purpose of amending 
the sale proclamation and fixing another date. On the other hand 
little time will be gained by issuing the processes together. At 
present subject to the lessening of the period suggested above, 
the whole period need not take more than a month and a half. That 
seems to us to be a reasonable time which should not in any way 
be curtailed. The question of service of notices on the judgment 
debtor himself, is covered by the suggestion that we have made, 
viz., that the hearing of an execution petition shall be, like the 
hearing of a suit, postponed to definite dates. 

30. After the sale is begun the court has a discretion under 
Order XXI, rule 69, to adjourn a sale to a specified day and 
hour. But under sub-rule 2 of the same rule the longest period 
to which a sale can be so adjourned is seven days. Paradoxical 
though it may seem, this restriction on the power has a tendency 
to prolong not only the sale but the period of execution ; for, if the 
court would, without a fresh proclamation, adjourn it for a reason- 
ably long period the judgment-debtor would often be able to 
produce proper bidders to bid at the sale or otherwise to adjust 
the decree. But, if the court is not able to do so, either that 
sale has to be abandoned and a fresh proclamation has to b l K 
issued which means another thirty days and more, or the judg- 
ment-debtor contrives to raise some sort of objection to the 
sale by a petition under Order XXI, rule 90, or section 4T, and 
prolongs the period of execution. It seems to us, therefore, that 
this restriction of seven days should be removed and the court 
should be given power in proper cases to adjourn without fresh 



39(5 


proclamation for such period as it thinks necessary. To avoid in- 
jury to the decree-holder, the maximum may, if necessary, be fixed 
as thirty days. It also often happens in eases of this sort where 
there is more than one judgment-debtor that the principal 
judgment-debtor consents but other persons are absent and do not 
appear and consent to waive fresh proclamation, or otherwise indi- 
cate their consent to the postponement for more than the fixed 
number of days, with the result that a fresh proclamation often 
becomes necessary. We think it would assist speedy execution if 
it is also provided that it is enough if those who have appeared in 
the execution proceedings consent, and that the consent of persons 
who have not appeared in the execution proceedings is unnecessary. 

31. After the sale has been held, there is often further trouble. 
The ordinary judgment-debtor in this country clings tenaciously 
to his property and will exhaust all endeavours to get the sale set 
aside. He can under the law apply under rule 89 to pay up the 
sale warrant amount plvs 5 per cent, solatium or under Order XXI, 
rule 90, to apply to have it set aside for irregularities. Order XXI, 
rule 89, has been so construed that in some cases a person who has 
an interest in the property cannot put in the money and save the 
property, because his interest did not exist at the time of the sale. 
How, it seems to us that such a restriction leads often to frivolous 
applications under Order XXI, rule 90 . Take the case of a person 
who, alter the date of the execution sale, purchases the property 
at a private *ale. Having regard to the notorious fact that court - 
sales do not produce the full value of the property, he is generally 
one who has paid very much more than was realised at the 
sale. Xow, if such a person is not allowed to put in the money 
and set aside the sale, what happens is that he gets the judgment- 
debtor to put in a petition under rule 90 and prolong the execution 
proceedings. Again, there is conflict of views as to whether the 
judgment-debtor can apply after he has sold the property. This 
question as to who is entitled to apply has been the subject of much 
subtle argument. It does not matter to- the judgment-creditor 
who pays the money so long as he gets his money. Often the 
judgment-debtor is unable to find the money in time to save the 
property, but some of his relatives are willing to pay it, e.pc, during 
bis absence. In fact in Madras there was a case where the judg- 
ment-debtor had been long absent and his daughters were willing 
to pay the money under Order XX, rule 89 , and the question arose 
whether they wei'e entitled to pay and save the property. Ho un- 
interested person will deposit the money for he does not get the 
property by doing so. We would, therefore, suggest in the inter- 
ests of the decree-holders themselves that Order XXI, rule 89 , 
should be so modified as to allow any person claiming any interest 
in tbe property sold at the time of the sale or at the time of the 
petition or acting for or in the interest of such a person to apply 
and get the sale set aside. One result of the present state of affairs 
is that such persons encourage the judgment-debtor to file petitions 
under Order XXI, rule 90 , and prolong the enquiry to compel the 
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they can effectively do under certain decisions. 

32. The next stage at which delay usually occurs is where a peti- 
tion under Order XXI, rule 90, is filed to set aside a sale. Under 
that rule the decree-holder or any person entitled to share m 
rateable distribution of assets or whose interests are affected by the 
-sale may apply to the court to set aside the sale on the ground 
•of material irregularity or fraud in publishing or conducting it 
provided that no sale shall be set aside on the ground of irregularity 
or fraud unless upon the facts proved the court is satisfied that the 
•applicant has sustained substantial injury by reason of such an 
irregularity or fraud. Several witnesses examined before us have 
given it as their opinion that most of the petitions filed under this 
rule are frivolous. As a remedy, some went so far as to suggest 
that such objections should not be allowed but they did not suggest 
any other way by which the person affected could get his injury 
remedied. Other suggested that the court should have power to 
•dismiss the petition summarily — a -power similar to the power given 
under Order XXI, rule 58, clause (1). A third suggestion has been 
made that such a petition should not be entertained unless the 
sale warrant amount is deposited in court or sufficient securitv is 
given iherefor. A modified form of this suggestion is that the 
amount to be deposited need only be what was realized by the sale 
•of the property if it is less than the sale warrant amount. 
Under Order XXI, rule 78, no irregularity in publishing or 
conducting the sale of 'movable property shall vitiate the sale; 
but any person sustaining any injury by reason of such irregularity 
at the hand of any other person may institute a suit against 
him for compensation, or if such other person is the purchaser, 
for the recovery of the specific property and for compensation 
in default of such recoveiw. It is possible to suggest ■ that 
the same course should be applied to immovable property also, 
with an added proviso that such a suit for the recovery of 
the property may be allowed even against the purchaser and 
that in such a suit proper court fees shall be paid as in a suit 
for possession and that the sale warrant amount and the interest 
thereon at the decree rate up to the date of the plaint shall 
I)e deposited with the plaint. On the whole the best remedy 
seems to be to adopt tbe third method suggested. The second seems 
unacceptable, for if an enquiry is to be allowed at all it is desirable 
that it should be a thorough one and as a period of thirty da ys is 
fixed for filing such petitions no question of unnecessary or undue 
-delay would emerge. It will be difficult for a court to say at the 
very beginning that a petition is a frivolous one or is designed only 
to delay. Moreover h if such a power is given to the court the 
-corresponding right of suit under Order XXI, rule 63, could 
hardly be withheld. This would not result in speed. A rule ie- 
tpiiring a petitioner to deposit the sale warrant amount or the 
■amount realised by the sale (whichever be the less) will act as a 
deterrent against frivolous applications and will also not seriously 
injure the decree-holder, because he can if necessary be allowed 



to take the money out of court on furnishing security. A mere 
order to give security 'would not, in our opinion, be sufficient unless- 
section 145 be amended : if, however, it be amended as we propose, 
security might be permitted. 

There is, however, one further suggestion which we like to 
add, viz,, that no sale should be set aside on any ground which 
the applicant could have put forward before the sale was concluded. 
At present he can wait till the sale is ©ver and then start proceedings 
to set it aside and delay execution and delivery. It was his clear 
duty to have come at the proper time and objected to any defects 
if he could have done so before the sale was concluded. Having 
failed to do so, he should not be permitted to reopen the matter. 

As regards this Buie (90), it has been suggested that the evil 
of frivolous applications will practically cease if a receiver is 
appointed in respect of the property sold in default of the appli- 
cant depositing the money or furnishing security for the satisfac- 
tion of the decree. This may be done in suitable cases. But, it 
cannot be a proper remedy in cases where the property sold is of 
small value ; for the cost of the appointment will often swallow up 
the whole of the profits ; and if his petition succeeds, the poor judg- 
ment-debtor will be hard hit; the decree-holder also will get 
very little by the appointment of a receiver. Moreover, the 
appointment of a receiver will tend to the prolongation of the 
enquiry ; for, the decree-holder will not then be in a hurry to get 
to the end of the matter. Even at present, a receiver can be 
appointed in such circumstances, on a proper case being shown. 
The question is not one of want of jurisdiction. We commend the 
suggestion for adoption in suitable cases only. 

33. Even after the sale there are further difficulties in the way of 
the realisation of the fruits of the decree ; for when the purchaser, 
be he the decree-holder or a stranger, goes to take possession 
of the property purchased, he can be obstructed in taking 
possession and then an enquiry has to be held under Order XXI, 
rule 9T, et seq. The present rules as to the investigation of such 
a matter are fairly elaborate and require only slight modifications. 
The question, however, is whether there is sufficient protection 
against frivolous obstruction; and it has been suggested that the 
law should be made stiffer against the obstructor. At present there 
is no provision for ordering compensation against him. The worst 
that will happen to him is that he will have to pay costs. We 
think that power should be given to courts, subject to certain limits 
which may be fixed by the respective High Courts, for the award- 
ing of compensation in such cases. Under Order XXI, rule 98, 
a man who obstructs can be sent to the civil prison. It seems to 
us that it will be poor consolation to the person obstructed if not 
only he has to spend money to fight the frivolous objector but has 
also to pay for feeding him in the civil prison. The language 
of the rule should be made clear that the detention in civil prison 
shall be at the expense of the Government and that the person at 
whose instance he is sc letained need not pay any subsistence 
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^allowance in view of the fact that the obstruction is also really an 
affront to the Court. 

By rule 98 when a court is satisfied that the resistance or 
obstruction was occasioned without any just cause by the judgment- 
debtor or by some other person at his instigation it shall direct 
that the applicant be put in possession of the property. But it does 
not provide for a case where the obstruction is not at the instigation 
of the judgment-debtor — the judgment-debtor may not be present 
at all to instigate — but is made on his behalf. Where the judg- 
ment-debtor is absent his relatives in his village obstruct professedly 
or truly on his behalf. At present according to the language 
used in this rule, there is no provision to remove such obstruction. 
We think that after the words “ at his instigation ” the words ££ or 
•on his behalf should be added, to facilitate the purchase of pro- 
perties in court sale. It may be observed that in section 74 which 
has to be read with this rule the words used are ££ on his behalf ” 
and the phrase ££ at his instigation ” is not there. We think it is 
desirable to retain both the phrases. We would recommend the 
amendment of section 74 accordingly. We would also recommend 
Order 21, rule 99, be also amended so as to apply to all cases 
except those provided in rule 98 and rule 95 which has to be read 
with it. As they stand at present these rules 98 and 99 do not 
exhaust all cases of obstruction. It may also be pointed out that 
the phrase ££ on his own account ” has given some difficulty in the 
-case of sub-tenants where their lessor’s right has determined. 
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CHAPTER 30. 

Execution. Other proposed amendments in the Law 
relating to execution. Appeals against; orders in 
execution. Execution sales. 

So far we have traced the ordinary course of an application 
to execute a money decree, the various ways in which it can he* 
obstructed and the remedies that are to be applied. There are 
other defects in the law of execution, as it stands at present, which 
lead to delay and injustice. They will, we think, he made clearer 
by separate treatment. It will be convenient to adopt the order 
of the Civil Procedure Code itself and to take certain sections and 
rules separately. 

2. Section 47 . — Section 47 of the Code is the principal section 
dealing with the question of execution. It is doubtful whether a 
stranger-purchaser in execution is a party within the meaning of 
this section. Therefore, when a stranger purchases the property in 
an execution sale, and an order is made against him in the course- 
of subsequent proceedings to obtain possession, a question often 
arises whether he should have recourse to a further suit to* 
recover the property or should .be treated as a party under section 
47 with a consequent right of appeal. If he has to file a suit 
for the possession of the property he is more chary of bidding 
the full price with the result that the property for sale is likely 
either not to be sold or to fail to realize the proper price. This leads- 
to petitions under Order XXI, rule 90, aud to failure to realize 
the entire amount of decrees. If, however, a stranger-purchaser 
is allowed to work out his right in execution, more persons will 
be willing to offer proper prices at court sales. It is, therefore, 
desirable (the evidence before us is unanimous on the point) 
that he should be deemed to be a representative of the parties 
within the meaning of section 47. 

Another matter as regards section 47 is whether or not a party 
dismissed from a suit or one who is exonerated from it by the- 
plaintiff is a party within the meaning of section 47. ’The Madras 
High Court has held that he is a party ( vide Sannamma v. Radhabai 
I. L. ft. 41, Madras, 418) and the result is that in the case of any 
claim by him the matter has to be dealt with under section 47 sub- 
ject to a right of appeal. This often delays execution, for an inves- 
tigation under section 47 has to be more elaborate than an investi- 
gation under Order 21, rule 58. Why a person who has been 
exonerated from a suit by the plaintiff himself should he deemed 
to he party for this purpose is not clear. We think that such a 
person should not be deemed to he a party within the meaning of 
section 47 so as to ask for an elaborate trial in execution proceed- 
ings, and that the explanation should be so modified as to cover 
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only cases where the plaintiff has asked for a decree against the 
particular defendant and his claim is dismissed. It should he also 
made clear that a person dismissed from the suit as an unnecessary 
party by the court should not he treated as a party within section 47 
if that order has become final. 

A more important question with regard to section 47 is whether 
an appeal and a second appeal should be allowed against all 
orders under that section, Ho doubt, important questions of law 
occasionally arise in the course of execution of decrees but it 
seems to ns that there are some questions with regard to which 
there ought to be a restriction on the right of appeal and that 
in other cases safeguards should be inserted to prevent abuse of 
the right of appeal. Take for instance the question as to the* 
discharge or adjustment of a money decree — if a person says 
that he has paid any money towards a decree which is not one- 
made in a suit of a small cause nature under Rs. 500, even if it 
be that the paA'inent was only of a couple of rupees, he has- 
a right of appeal and a right of second appeal under the present 
Code. If he had, however, to sue for the same mone}^ he- 
could only bring a suit in a small cause court, and the decree 
in such a suit would not be .subject to appeal. It has been- 
suggested to us, that even in a case Avhere the decree was not passed 
by a small cause court, orders in execution should be non-appealable 
if they deal only -with pleas of payment up to tbe extent of the 
small cause jurisdiction of the court dealing with the plea of' 
payment or adjustment. Thus in a subordinate judge’s court up 
to Rs. 1,000 or 500 according to the extent of its small cause juris- 
diction, orders as to payments towards and adjustments of a money 
decree should not be appealable. We think that a modified form 
of this suggestion would be more satisfactory, viz,, that munsifs- 
and corresponding officers should have the power of deciding finally 
up to Rs. 200 hut that such powers should be conferred in the case 
of each individual officer by order of the Local Government or High 
Court (cf. section 153 of Bengal Tenancy Act). In the case of 
higher officers they should have power up to Rs. 500 ex-officio 
whether at first instance or on appeal. Again it seems to us, that 
in the case of money decrees restriction should be placed on the 
right of appeal by making the appellant deposit or at least give 
security for the decretal amount if he is the judgment-debtor. It 
seems only just that after trial this protection should be given to 
the successful decree-holder. As regards the right of second appeal, 
whatever may he said as regards such a right in the case of original 
suits, there seems to be very little justification for allowing parties 
to the suit or their representatives to file second appeals against 
orders in execution as a matter of right. We, therefore, suggest 
here specially and independently of any general recommendation 
as regards second appeals that no party should be entitled to file 
a second appeal in such cases except by special leave. The special 
objection to allowing a second appeal in execution cases as of right 
is in the fact that even if there is no formal stay of execution, the 
decree-holder does not ordinarily wish to risk the expenses of execu- 
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tion pending the decision of the appeal. It would be possible to 
make orders as to security at the time of granting leave. 

3. Section 48 . — Section 48 is to be read with article 182 of the 
Limitation Act. It is provided in this section that the execution 
of a decree — a money decree or other decree— should not be allowed 
.after twelve years from the date of the decree sought to be executed 
or in cases where a period is fixed for the payment of the money 
or the delivery of any property from the date of the default in 
making the payment, etc. This would ordinarily mean that 
a decree-holder can execute his decree at any time within those 
twelve years, but under Article 182 he lias to apply every three years 
to keep the decree cc alive Otherwise though section 48 allows 
twelve years his decree will become barred by limitation. This pro- 
vision has led to an enormous number of frivolous applications, 
and the statistics to which we referred in the beginning of Chapter 
’29 are swollen by reason of this requirement. Opinion is 
almost unanimous that the rule requiring applications to fall 
inside- the three years limit should be deleted and we recom- 
mend this with a view to save the time of the court and of the 
parties. It has, however, been suggested that if this is done there 
will be some room for fraud as regards ex parte decrees, since a 
dishonest decree-holder might obtain a decree and wait for some 
•eleven years before executing it by which time the evidence as to 
the service of summons on the defendant would be lost. We think 
that though this a possible danger it is not for that purpose necessary 
in retain the provision now in question. Other remedies can be 
provided. Firstly, it has been suggested that in the case of money 
decrees the period of twelve years may be reduced to six years and 
thus the danger be lessened; secondly, that in the case of ex parte 
decrees one execution application should be made — say within one 
year after the decree — and that then the decree-holder may apply 
at any time within the twelve years allowed. 

4. We have found opinion to be divided as to both these 
Temedies. It has been said that no decree-holder willingly delays 
^execution and that if he does so it is only because there is no 
property for him to reach; that he should he allowed to wait for 
-some property to come into the hands of the judgment-debtor; and 
~that there is no reason to cut down the period to six years or to 
anything less than twelve. On the other hand it has been said 
that Indian creditors are notoriously lazy ; and that if the period is 
reduced to six years they wull receive a needed stimulus. It seems 
to us that a provision for the grant of leave to execute a decree after 
six years would reconcile both points of view. We often find that 
■decrees are sought to be executed more than six years after the 
-decree was passed and that such execution petitions merely add to 
the number of infructuous executions. Our recommendation is that 
‘ordinarily the execution of a simple money decree shall he barred 
-after six years, but that the decree-holder shall be entitled to apply 
4o the court which passed the decree or which can execute the decree 
for leave to issue execution where he can make a special case on the 
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ground that lie lias discovered specific property belonging to the 
judgment-debtor or that the judgment-debtor has recently become 
owner of such property. In such an application he should be bound 
to specify the property against which he wants leave to proceed. 
This course while limiting the period of arrest to sis years from 
the decree, will give the necessary protection to the decree-holder 
in case the judgment- debtor comes into some property. This will 
also bring the parties before the court within a reasonable time* 
after the decree and will in a large measure minimise the danger 
apprehended in the case of ex parte decrees. It should then be 
open to the court to reduce the rate of interest accruing after the 
lapse of six years under the decree as a condition of granting leave. 
An objection to the total repeal of the provision for an application 
every three years has been based on the ground that representatives 
of a decree-holder who has received money may deny the payments,, 
knowing nothing of them, wdiereas if a decree-holder is made ta 
come into court every three years there is less room for such fraud. 
This, however, does not seem to us to be a sufficient reason for main- 
taining the very cumbrous procedure of article 182. If, however, 
the article is to continue as it is and intermediate petitions are still 
to be required, we think that the period of three years should begin 
not from the date of the last application but from the date of the 
last order on such a previous application. Opinion is practically 
unanimous on the latter point. 

5. Section 66 . — Section 66 deals with the question of benami 
purchases at court sales. We do not see why so complete a distinc- 
tion should be made between a defendant and a plaintiff in the 
matter. It has, however, been contended that, where a person has 
been in possession under a benami purchase, his rights should not 
be disturbed, because, otherwise there will be great room for fraud. 
This is only a part of the general problem of benami in this coun- 
try, about which much can be said” on both sides and which is con- 
sidered elsewhere. We think, however, that in any case this section 
might he extended so as to apply not only to plaintiffs but also to 
defendants who at the time of the suit are not in possession of the 
properties sold in auction. 

6. Sections 68 to 70 . — Sections 68 to 70 deal with the delegation 
to the Collector of the power to execute decrees against immovable 
property. Both in the Punjab and United Provinces loud complaints- 
have been made that when once the sale of the attached property 
is put into the hands of revenue subordinates, there is enormous 
delay, and that the courts are unable to control the proceedings there* 
in. These proceedings are often left to be attended to by very 
low-paid underlings In the revenue department and deeree-holders 
find it very hard to realise the best prices for the property to be sold 
It has, therefore, been suggested that the transfer of sales of attached 
property to Collectors should be abolished and that the civil court 
should retain the same authority as in the case of non-ancestral 
property in the United Provinces and non-agricultural land in 
the case of Punjab. It seems, however, to us that there 
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is much to be -said in favour of entrusting the revenue department 
with the sale of certain classes of properties, as it is notorious 
'that in civil court auction sales the proper price is not got and 
as the revenue department is more likely to know the best 
.means of realising the utmost out of the sale of the property* 
Moreover, questions of public policy are involved in this sys- 
tem which we think we should not discuss. But there is no doubt 
that there is much justification for the complaint of excessive delay. 
Time is sometimes given much too readily. We think that Local 
'Governments ought to pay great attention to this matter and 
that, they should require returns to be sent periodically by 
'Collectors showing what they have done in connection with the 
proceedings -sent to them. Such returns should be submitted 
through the district judgn to the High Court. In some parts of 
the country it appears to us that the question of policy involved 
in the requirement that such matters should be dealt with by the 
Collector deserves to be reconsidered. 

7. Section 72 . — Section 72 of the Civil Procedure Code enables 
a Collector to arrange for the payment of decretal amounts 
■otherwise than by the sale of the land. This is a principle 
which, we think, can very well be extended to executions by civil 
courts themselves. At present, a civil court, if it wants to rea- 
lise the decree amount out of attached property, can only sell the 
property outright or appoint a receiver to realise the profits. There P 
no provision authorising it to mortgage or lease out the property. 
Appointment of a receiver is rarely resorted to for reasons which will 
be stated later. There are places where it will be easy for the court 
to lease for a premium or mortgage the propeitv at a fair rate of 
interest, and pay the amount due to the decree-holder. A powei 
to do either can well be used especially in cases where the defendants 
are minors and are represented only by a guardian ad litem , where 
a sale would altogether take away from the judgment-debtor property 
perhaps held in the family for generations and where for others 
also it would be desirable in the interests of justice that the sale 
should not be held. This would prevent stale actions by minor 
parties to set aside execution sales. We would, therefore, suggest 
that a provision may be made enabling the court not only to sell 
hhe attached property but also to alienate it otherwise temporarily 
with a view to realise the decretal amount. In this connection wo 
•may consider the suggestion that the power to appoint receivers 
should be more constantly used for the purpose of realising the 
money decreed. At present, a receiver is rarely appointed in execu- 
tion except to dispose of crops which have been attached or . to 
manage an industrial concern. The usual method is, as we said, to 
'Sell the property attached. It will no doubt lead to fewer petitions 
to set aside sales and to more harmonious relations between the 
parties if the appointment of receivers is made use of more often 
'with a view to collecting the profits and paying oS the decree. But 
this can be done only in cases where the property is sufficiently largo 
do bear the extra cost of appointment of a 'receiver. 
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8. Section 73 . — Section 78 deals with the distribution of assets 
or what is technically called “ rateable distribution.” It places the 
man who has taken the trouble to bring the property to sale 
and the person who applied for execution just before the date of 
the sale practically in the same position. For, after deducting 
certain expenses of the sale, it allows rateable distribution among 
all of them. It seems to us that in this matter the person who 
takes the trouble of bringing the property to sale is injured. 
For, it is notorious that besides what will be technically 
the expenses of the sale the person who has to execute a 
decree spends very much more outside the court. He has to instruct 
his vakil in getting the execution petition prepared and in doing 
several other things which are necessary for a successful termination 
of the execution, and incur a considerable expenditure which is not 
included in the costs allowed by the court. To that extent the 
man who pursues execution is at a disadvantage, and it seems to us 
reasonable that he should not be the loser. We would, therefore, 
suggest that he should receive towards satisfaction of his decree a 
preference to the extent of (say) 24 per cent, of the distributable 
fund in addition to his share therein. 

9. Section 145 . — Section 145 requires alteration. As it stands, 
only in cases where a person has rendered himself personally 
liable can the person entitled to the security proceed to realise 
it by way of execution and without a fresh suit. If the security 
is immovable property, a further suit is necessary. That means 
delay. In execution proceedings orders are passed on the basis of 
such security. Such orders are orders staying execution generally 
or staying sale pending investigation into claims. If in such cases 
a decree-holder is asked to file a fresh suit to realise the security 
he is exposed to an unjustifiable penalty. We would recommend 
that in all cases of security of whatever description, the Court 
should have power to realise the property or interest comprised in 
the security and should ordinarily realise the security by execution 
in the suit or proceeding itself without a fresh suit. Power to rele- 
gate the creditor to a fresh suit might be reserved as a precaution 
against cases of special complication. 

10. Section 152 . — According to section 152, clerical or arith- 
metical mistakes in decrees or orders can be corrected by a court. 
It is sometimes held that the “ court ” therein means only the 
court which passed the decree or order. This often leads to 
delay when the error is discovered by the court to which the 
decree is sent for execution. It seems to us that where the errors 
of the character referred to in the section are apparent on the face 
of the decree or order sought to he executed and in the judgment 
on which it is based, such an executing court should also have the 
power to correct such errors. Any such correction should be com- 
municated to the court which passed the decree. 

11* Order XXI, rule 16 . — Rule 16 deals w r ith applications for 
execution hy transferees of decrees. We have already said that 
such an application may he allowed to be made to a court which is 
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not the court which passed the decree, hut which has obtained juris- 
diction to execute it. We would further recommend that the por- 
tion of proviso 1 which requires notice of such application to be given 
to the judgment-debtor should be deleted. We think it wordd be 
enough if it is made part of the general notice in execution in 
cases where such a notice is necessary. The danger that an un- 
authorised person would be able in absence of notice to execute 
a decree is not a real danger. The court has in any case to send 
a notice to the original decree-holder and see whether he agrees 
to the transfer or not. If he agrees we do not see what it matters 
to the judgment-debtor as to who executes the decree against him 
so long as the decree is not satisfied. 

In this connection we w~ould recommend that execution may 
issue, if with the application for execution an affidavit by the 
decree-holder admitting transfer it filed, subject to issue of notice 
to such decree-holder. The result of insisting on such a notice to 
the decree-holder and to the jugment-debtor is to give tbe judgment- 
debtor ample time to secrete bis property. Tbe relief is greatly 
required in the case of women who have to transfer decrees for exe- 
cution to avoid going to court in connection with execution 
proceedings. 

12. Order XXI , rule 17. — By rule IT power is given to the 
court to reject the application in case the requirements of rules 11 
to 14 are not complied with. This allows rejection by courts without 
giving the decree-holder an opportunity to amend his petition. This 
power is sometimes used improperly in order to swell the number 
of disposals. We think such a power to reject should he given only 
in case the defects pointed out are not remedied within the time 
fixed by it, and that the rule should be amended accordingly. 

13. Order XXI , rule 24. — In rule 24 there is no provision for 
fixing a date on which the process should be returned to the court. 
It only provides for a day being specified on or before which it 
may be executed. It is left to the nazir or deputy nazir to fix the 
date of return. We would add to rule 24 (3) the words tfc and 
a day shall be specified on or before which it shall be returned to 
the court.” 

14. Order XXI , rule 26. — Rule 26 deals with stay of execution 
by a court to which a decree has been sent, for a reasonable time, 
to enable the judgment-debtor to apply to the court by which the 
decree was passed or to any court having appellate jurisdiction for 
an order to stay execution, or for any other order. It also allows 
such a court to order restitution of such property or even to discharge 
an arrested judgment-debtor pending the result of such application. 
Now, according to clause 3 of that rule before making such an 
order for execution or restitution or discharge the court may require 
such security from or impose such conditions upon the judgment- 
debtor as it thinks fit. It seems to us that clause (3) should make 
it obligatory on the court to take security unless sufficient cause- 
is shown to the contrary. 
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15. Order XXI, rule 31. — Under rule 31, where a decree is 
for any specific movable property, the attachment made under 
sub-rule 1 has to remain in force for six months before the attached 
property can be sold. It seems to us that the period of six months 
is too long, and that it may well be reduced to three months giving 
the court a discretion to fix a period beyond three months in any 
special case according to special circumstances. 

16. Order XXI, rule 32. — Under Order XXI, rule 32, clause 
(3), property attached to enforce a decree for specific performance 
or restitution of conjugal rights or for an injunction cannot be sold, 
unless the attachment has been in force for one year. It seems to us 
that this is an unnecessarily long period. The object of giving any 
time in such a matter is to give an opportunity to the judgment- 
debtor to obey the decree; and we thing a period of three months will 
ordinarily be enough for him to do so. There may be cases when 
perhaps he might ask for more time and in such cases the court may 
be given power to give time up to a year. But it seems unnecessary 
to compel a decree-holder to wait for a whole year in all cases 
if he is willing to take the compensation under clause (3). That 
clause should, therefore, be amended by making the minimum three 
months and the maximum one year and allowing the court a dis- 
cretion to exceed the minimum on the application of the judgment- 
debtor. 

17. Order XXI , rule 37 allows a court to issue a notice calling 
upon the judgment-debtor to appear before the court on a day to be 
specified in the notice and show cause why he should not be commit- 
ted to the civil prison. Complaints have been made against the use 
of this power and it is said that the issue of this notice is an invita- 
tion to abscond which is usually accepted. It has, therefore, been 
suggested that this provision should be deleted. It seems to us 
that some such rule is necessary but that many courts misapply it 
by regarding the issue of a notice as the ordinary procedure instead 
of the exception. 

18. Order XXI, rule 39. — Rule 39 deals with subsistence 
allowance. There seems to be an omission in clause (5). According 
to clause (1) the decree-holder must pay into court such sum as the 
judge thinks sufficient for the subsistence of the judgment-debtor 
from the time of his arrest until he can be brought before the court. 
According to clause (5) sums disbursed by the decree-holder for 
the subsistence of the judgment-debtor in the civil prison alone are 
allowed to be deemed costs in the suit. There seems to be no definite 
provision for adding the subsistence allowance allowed in clause 
(1) as costs in the suit. There is no apparent reason for this 
omission and if the words in the civil prison in clause (5) are 
taken away, this omission will be rectified. 

19. Order XXI, rule 45. — Rule 45 deals with agricultural pro- 
duce under attachment. It provides that where agricultural produce 
is attached, the court shall make such arrangements for the custody 
thereof as it may deem sufficient and for the purpose of enabling 
the court to make such arrangements every application for the 
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attachment of a growing crop shall specify the time at which it is 
likely to be cut and gathered. This rule does not provide for the 
prepayment of charges for watching the crops. Experience has 
shown that, after the attachment is made, delay often occurs 
in the payment of custodian's fees with the result that, there is 
nobody to watch the crop for some days. After the attachment the 
judgment-debtor very often does not take care of the property. He 
is often accused of having tampered with the property after the 
attachment, and decree-holders take action against him on such 
allegations. The crops attached deteriorate and are liable to dam- 
age, In these circumstances with a view to avoid unnecessary 
enquiries it would be well if a rule is made for prepayment of the 
necessary charges along with the application for the attachment till 
the time when the crop is likely to be fit to he cut and gathered. 

20. Order XXI , rule <53 . — Rule 53 deals with the attachment of 
decrees. According to it the attachment is to he made, if the 
decree sought to be attached was passed by another court by 
{he issue to such other court of a notice bv the court which passed 
the decree under execution, requesting it to stay the execution of its 
decree unless and until the court issuing the notice cancels the 
notice, or the holder of the decree songht to be executed or his 
judgment-debtor applies to the court receiving such notice to execute 
its own decree. This rule only provides for a notice to the court 
which passed that decree. But the decree under attachment may 
have been transferred for execution to a third court. So the order 
must be sent on to the third court. This causes delay and by the 
time this attachment order is received by the executing court some- 
times the person entitled to the decree sought to be attached executes 
and realises the money. Therefore, we suggest that after the words 
“ to such other court ” the words and to the court to which it has 
been transferred for execution ” be added and in clause (6) (ii) to 
remove the words “ its own 99 and substitute “ the attached. ” 
Moreover, in clause ( b ) (ii) the judgment-debtor under the decree 
sought to he executed is allowed to execute the decree which means 
that he can execute even without the consent of the attaching decree- 
holder or the permission of the attaching court. This leads to un- 
necessary disputes about the judgment-debtor's negligence in execu- 
tion and sometimes leads to fraud as the holder of the decree sought 
to be attached (the judgment-debtor in the other matter) may 
without the consent of the decree-holder receive part of the decretal 
amount of the attached decree outside court and make admissions 
in favour of his judgment-debtor under the attached decree. It 
seems to us that it should he made clear that that consent or the 
permission of the attaching court is necessary and, therefore, in 
clause (b) (ii) the words “ with the consent of the said decree- 
holder expressed in writing or the permission of the attaching 
court 39 should be added. 

21. In rule 53, clause (6), it is stated that on the application of 
the holder of a decree sought to be executed by the attachment of 
another decree, the court making an order of attachment under this 
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rule shall give notice of such order to the judgment-debtor bound 
by the decree attached; and no payment or adjustment of the 
attached decree made by the judgment-debtor in contravention of 
si mil order after receipt of notice thereof, either through the court or 
otherwise, shall be recognized by any court so long as the attachment 
remains in force. 77 These words “ after the receipt of notice thereof 
either through court or otherwise 57 have led to trouble; for it has 
been contended that these words refer to formal service of 
notice and the word receipt” is said to indicate this meaning. 
Therefore, it has been contended often that, though the judgment- 
debtor may have knowledge of the attachment, yet, if he has not 
received notice of the attachment, a payment by him is good. It 
seems to us that mere knowledge should be enough, and il 
should be open to the decree-holder to show that he had such know- 
ledge. Xo doubt, this will lead to certain amount of delay in 
investigating whether he has such knowledge or not. But, it is the 
decree-holder who will he responsible for such delay and, therefore, 
that is not a point which need he considered of importance. If he 
is willing to establish his plea by satisfactory evidence, he should 
have the fruits of his decree. Therefore, for the words “ after the 
receipt of notice thereof ” the words ££ with the knowledge thereof ” 
should be substituted. 

22. Order XXI, rule 67 . — Buie 57 which was newly introduced 
into the Code of 1908 has been the subject of many decisions. It 
runs thus: — “ Where any property has been attached in execution 
of a decree but by reason of the decree-holder’s default the court is 
unable to proceed further with the application for execution, it 
shall either dismiss the application or for any sufficient reason 
adjourn the proceedings to a future date. Upon the dismissal of 
such application the attachment shall cease. 77 It has been found 
difficult to state exactly when the attachment ceases upon the dis- 
missal of such an application as is referred to therein and it seems to 
us that cases are not infrequent in which the decree-holder contends 
often that the dismissal was not owing to his default but owing to 
& desire to clear the file. It seems to us necessary with a view to 
protect innocent purchasers to make it obligatory on the court to 
state in every order dismissing an execution application in which 
there is an attachment w r hether the attachment continues to exist or 
•ceases to exist. That ■would make it clear to intending purchasers 
whether there is a subsisting attachment or not. If an order that 
the attachment ceases to exist is made unreasonably, it will at once 
give the decree-holder an opportunity to appeal for setting it aside. 
But at present this question is allowed to be opened and agitated 
years afterwards to the detriment of innocent parties and of the 
decree-holder who finds too late that his attachment has ceased. In 
the interests of all parties we think that the suggested amendment 
should be made. 

23. Order XXI, rule 67 . — Rule 67 deals with the mode of 
publishing the proclamation. It says that it should be done in 
the way in which an attachment of immoveable property is to take 



410 


place under rule 54. We would, wth a view to avoid unnecessary 
delay, suggest that there should be no necessity to send a copy of 
the proclamation to the judgment-debtor; he was bound to be present 
on the date on which it was settled and to take notice of it. 

24. Order XXI , rule 72 . — Rule 72 deals with the permission to 
be obtained by the decree-holder to bid for any property. This- 
rule can be evaded by the decree-holder purchasing the property 
benami , and getting a transfer from the ostensible transferee. 
There does not seem to be much necessity for retaining this rule- 
now and it seems to us that it would be enough to prevent fraud or 
undue pressure by the decree-holder if the judgment-debtor is- 
allowed in a particular case to obtain an order that the decree- 
holder should not in the circumstances stated in his affidavit be 
permitted to purchase. The rule has not prevented the decree- 
holder from purchasing the property when he really wants it ; but,, 
on the other hand, it only leads to frivolous applications by the- 
judgment-debtor to set aside the sale saying that the purchase is 
benami for the decree-holder and so invalid. Sometimes noticed 
under this rule take a long time to get served and execution is 
delayed thereby. 

25. Order XXI , rule 76 . — Rule T5, clause (2) deals with the 
sale of a crop which from its nature does not admit of being stored. 
The Punjab High Court has applied that rule to cases where the 
crop can be sold to greater advantage in an unripe state such as 
green wheat or gram. It seems to us it will facilitate execution if' 
that rule is adopted by the other provinces also. 

26. Order XXI , rule 94. — Rule 94 deals with the sale certificate.. 
Much litigation has ensued by reason of the carelessness in drafting 
the sale certificate. It is a very important document. But 
ordinarily the drawing up of the sale certificate is left to a petty 
clerk and in most cases there is no control exercised over the draft- 
ing. It seems to us that each High Court should prepare a form of 
sale certificate and that it should be incumbent on or at any rate 
open to the purchaser to file a draft adapting such form to the* 
circumstances of his particular case. 
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CHAPTER 31. 

Execution. Single execution court. Jurisdiction for 
execution. Stay of execution. Interest. Execu- 
tion during court vacations. 

1. A very important suggestion that has been made is that, 
if possible, the work of execution in any particular local 
.area should be concentrated in the hands of a single officer. It is 
stated that the present system by which each court, of the many 
situated in one place, does a portion of the execution work of the 
local area in which it is situated leads to its neglect, that more 
importance is attached to the disposal of original suits and that 
work of this sort is often entrusted to clerks. There is substance 
in this complaint and some method should be found for making the 
courts attach sufficient importance to this branch of their work. 
So long as the impression continues that a judicial officer's work is 
judged mainly by the quantum of original suits disposed of, this 
neglect is bound to continue. Two important remedies may be 
suggested for making judges realise the importance of the work 
in the execution department. One is to make them submit a 
periodical return showing the number of execution petitions in 
which satisfaction was obtained, leaving aside petitions which were 
•dismissed for non-payment of fees and other disposals of that sort ; 
.secondly, to make such work the prime work of the court so that its 
attention may not be distracted by other kinds of work. Any sys- 
tem by which one officer in a local area will do all execution work 
in it will be a move in this direction. The objection to this course, 
as stated by some, is that there would not be sufficient work to 
•engage the w r hole of the time of one officer, and secondly there 
would be questions of pecuniary jurisdiction involved, and thirdly 
that even if the work is concentrated in the manner suggested it 
will be neglected by the judge and entrusted to the clerks as before. 
As regards the first objection, we think if a sufficiently large area 
is taken, there will be enough work and the additional inconveni- 
ence which parties may have to undergo by travelling to the head- 
quarters of such court will be compensated by the closer attention 
that will be given to their work when they arrive. As regards 
•questions of jurisdiction, in some provinces at least, so far 
as execution matters are concerned, no question of pecuniary juris- 
diction arises for munsifs are allowed to execute decrees much 
beyond their pecuniary jurisdiction. Even if that cannot be done, 
we think that this difficulty can be got over by giving such work to 
an officer who has just entered the subordinate judge's grade. No 
•doubt he may have to deal with some cases of petty execution, and 
it may be said that it is not economical to engage a high paid officer 
for such work. But apart from the pecuniary value oT the execution 
petition, the credit of our judicial system is involved in effective 
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execution, and the little extra cost- will be worth incurrino' f or 
such, a purpose. If necessary, this objection may also be met by 
giving the munsifs concurrent jurisdiction up 'to, say, Es. 50’ 
and leaving it to the party to choose their courts or the 
main execution court. If in such a case the party chooses the 
less efficient court where there is more delay, he has to thank 
himself. As to judges continuing to neglect the work as before, 
each officer has a certain amount of energy and attention to bestow 
on his work and if execution work has to jostle for his attention with 
original suits which tell more in the periodical returns on which 
his capacity is judged, it is likely to he slighted. But if such 
work is his primary work, as he will be judged by his success in 
it, he must bestow such energy and attention he has on such work, 
unless he is altogether neglectful. We therefore recommend this 
western for trial. 

2. As stated in our Chapter 9 (paragraph 13), on “ Officers of 
courts '• the experiment of haring one execution court for all decrees 
passed by several courts within a particular area has been tried 
with much success in Ahmedabad and we think that it will be 
equally successful in other places. 

3. A constant source of trouble and one which leads to un- 
certainty about, the validity of execution sales is the question of 
jurisdiction of the court to execute. As regards territorial jurisdic- 
tion, section 21 of the Code provides in the case of suits that if 
the objection is not taken before the settlement of issues it cannot 
be taken later on. The principle of that section which in terms 
applies only to suits has recently been extended by the Madras 
High Court to execution proceedings also. It seems to us 
that this extension should he recognised all over the country, 
for it would save a number of stale and futile objections 
to the validity of a purchase in an execution sale or of any 
order in execution. We go further and suggest that even 
other kinds of objection regarding jurisdiction should not 
be recognized unless taken at the earliest possible opportunity in 
the proceedings in which the order or sale attacked was made. 
Even as regards pecuniar v jurisdiction, such a view will not work 
much of a change, for as has been said before even munsifs in some 
provinces, have been held to have jurisdiction to execute 
decrees beyond their pecuniary jurisdiction. If a person does 
not take the" objection early enough, why should he or those who 
claim under him he allowed to raise an objection which having 
regard to the intellectual calibre of even the lowest court at present 
can at the best be only a question of convenience of arrangement 
rather than of judicial capacity? 

4 . Another suggestion that has been made is that instead of 
asking for the fees payable for the several steps in execution at 
different stages and at different times it would he well to ask for 
all the fees at the beginning so that the court may not have to wait 
fot the payment at different stages and thus delay be saved. 
Jkgamgt this it may be said that in the case of poor people they may 
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not. be able to collect all the necessary money at tlie same tune.- 
Moreover, execution petitions may fail at different stages for goo<J r 
reasons and all may not reacli tlie end. In sucli cases there will 
be the trouble of refunding the unspent amount. We may, 
however, add that provision can and should be made for the pay- 
ment by the plaintiff at his own option of all the charges at one* 
time, in cases where he wants to speed up matters. 

5. We were informed by one witness who has been a leader 
of the Bar and lias had experience as a judge that cases are not 
infrequent in which it pays a judgment-debtor to delay payment' 
of the decretal amount even when he is able to pay. This occurs 
when the decree carries interest at “ the court rate — 6 per cent. 
— though the market rate is more like 12 per cent. We consider 
that the limits within which the discretion given by section 
24 should be exercised might be laid down by a rule oh 
the High (hurt in each province. To have one cc court rate ” 
for all classes of cases throughout India is an arrangement not, 
so far as we can see, intended by the Code. Nevertheless we 
doubt whether a rate much higher than six per cent, will be 
generally approved of for this purpose. Interest on the aggregate 
amount decreed is generally interest npon interest as regards part 
of the amount. 

6. Stay of execution is another main source of delay at present. 
The difficulty lies in differentiating between the claims of a 
judgment-debtor with a real grievance and of one who only wishes' 
to delay. Stay of execution can be made either under Order XXI. 
rule 26, or under Order SLI, rule 5, or by means of an injunc- 
tion under Order XXXIX, rule 1. We have already dealt with 
Order XXI, rule 26. As regards Order XXXIX, rule 1, we think 
the words or wrongfully sold in execution of a decree 93 and 1 
certain consequential words should he altogether removed from 
that rule, for an injunction under that rule practically nega- 
tives the right of the decree-holder in most cases. The court 
that can best know whether the execution should be stopped or 
not is the executing court. A person who has tiled a suit can 
very well apply to the court executing the decree to stay its band 
pending the result of the suit, if he is a party to the decree. He 
should not be allowed to ask a court which knows nothing and can 
only act upon affidavits till a very elaborate enquiry is held, to 1 
stay the hands of another court often superior in grade. It 
may he that in certain cases the executing court may wrongly 
refuse to stay execution but that can be remedied by an 
appeal against the order and hv applying to the appellate court to 
stay the execution under Order XLI, rules 5 and 8. If the 
appellate court refuses to stay execution, the case is not one for 
the issue of a temporary injunction under Order 39, rule 1. 
In these circumstances we think that if the applicant 
under Order XXXIX, rule 1, is a party to the decree there is* 
absolutely no necessity to invest a third court with power to stay- 
execution. If he is not a party to the decree then his interests 
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will not be affected by the sale and therefore there is no necessity 
to stop the sale at all. At the worst it may happen that he may be 
put out of possession in execution by the purchaser. But he can 
object to the delivery of possession and if there is any substance in 
his claim he would not be disturbed; for that will be a case to 
which Order XXI, rule 99, will apply. We therefore sug- 
gest that the power to grant a temporary injunction under Order 
XXXIX, rule 1, to stay execution of any decree should be taken 
away. As regards the stay of execution under Order XLI, rule 
5, the law, as it stands, is quite enough, and the difficulty seems 
to arise only because a wrong exercise is sometimes made of the 
powers under it. We would draw the particular attention of the 
courts to clause 3 of that rule which says that not only the condi- 
tions in clauses (a) and ( b ) of that clause should be satisfied but 
that security should be given for the due performance of the decree 
or order as may ultimately be binding upon him. The word ££ and' M 
used between clauses (6) and (c) should be specially noted. If 
the power to ask for security is properly exercised and if in proper 
cases the security is made to take the form of money deposited in 
court there will be little room for complaint. In this connection 
we think that the practice which seems to have grown up in the 
Punjab of asking for security from the decree-holder for restitution 
under Order XLI, rule 6, seems to be a source of genuine grievance. 
We think that such a practice has little to commend it, though the 
power is a useful one for special cases. Ordinarily a stay should 
only be given on the terms laid down by rule 5. An order under 
rule 6 means that unless the respondent finds security, the court is 
prepared to stay execution, i.e,, without putting the appellant upon 
terms. To utilise rule 6 as a common-form method is merely to 
abrogate the provisions of rule 5. The consequence will often be 
that a defendant with no real defence will succeed in making the 
plaintiff find security, and then further proceed to litigate with 
him in execution. It seems undesirable that rule 6 should be 
applied save in cases in which the plaintiff has succeeded in attach- 
ing property which is admittedly the judgment-debtors an^which 
he can at once proceed to sell. 

T. Advantage is often taken by dishonest judgment-debtors of 
the annual vacation and other continuous holidays like the Easter 
and Christmas holidays to alienate their properties or to leave 
the jurisdiction of the court which can issue execution against 
them, in anticipation of execution petitions to be filed on the 
reopening of the courts. In several provinces, for example, 
Madras and the Central Provinces and the United Provinces no 
arrangement is made for the reception and ordering of emer- 
gent petitions for execution during such holidays. In fact in- 
Madras this is expressly prohibited. In the Punjab petitions car# 
it seems, received during the vacation by the clerk and da||p 
gan be fixed by him for hearing by the judge. But it is notifflear 
from the printed rule that the judge can or is bound to rpatke any 
pyler on it during the vacation. It is not rare to find persons 
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who are evading service of arrest warrants, almost vaunting their 
ability to defeat the court and the decree-holder. In the cases- 
where the decree is passed just before the vacation the injury done 
is really substantial. Even the most diligent decree-holder in 
many cases is unable to prevent the judgment-debtor converting 
immovable property which the creditor can easily reach into money 
which can easily be concealed. We would, therefore, recommend 
that in provinces in which no such arrangement is now made, at 
least one judicial officer, with sufficient pecuniary jurisdiction in 
matters of execution of decrees, or several by turns, be invested with 
powers and entrusted with the duty of receiving and making such 
orders as arc urgent on execution petitions, irrespective of his terri- 
torial jurisdiction within the district, during the entire period of 
the holidays. We understand that some such provision is usually 
made in some districts in Bombay by administrative orders of the 
district judge. It may be provided that as soon as the court which 
will ordinarily have jurisdiction to deal with it reopens, the Po- 
tion will stand transferred to it for further proceedings. The officer 
so selected may be directed either to remain at his headquarters or 
to attend court at his headquarters on fixed days in the week. Ho 
may be compensated by being given the right to get privilege leave 
on full pay, for the whole or part of the holidays so lost by him as 
in the case of Vacation Judges of the High Court. We think that 
similar arrangements should also be made when a judge is tem- 
porarily absent on leave, and no substitute is appointed, by placing 
another officer of the same class, if possible, to be in charge of his. 
court for such emergent work. 
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CHAPTER 32. 

Execution. Simple mortgage decrees. Rules as to 
separate preliminary, final and personal decrees. 

So far we have dealt mainly with simple money decrees 
which, as we said, form the most numerous class of decrees sought 
to he executed. The mortgage decrees and decrees analogous to 
them based on a charge or a lien form the next numerous class. The 
■'difficulty in these classes of eases is not so serious as in the case 
■of the money decree. Tor there is some property vt^r the decree- 
holder to go against and in several eases he gets nearly all that he 
is fairly entitled to. But in a number of cases, he has to have 
■.recourse to other properties of the judgment-debtor after the secu- 
rity has been exhausted and in that case he becomes an ordinary 
money decree-holder. Duffing the period which is usually allowed 
in a mortgage decree for the payment of the amount decreed 
and during the time which, under the present Code, the mortgagee 
has to spend in obtaining a ££ final decree 77 the mortgagor is in 
■several cases active in alienating his other properties and convert- 
ing them into money, so that the decree-holder may not get 
■anything more than what can be obtained by the sale of property 
•charged or mortgaged. A number of witnesses have suggested 
that no time at all should be given for the payment of the amount 
• decreed. In certain provinces several judges seem to think that 
•they are bound to give all the six months allowed under Order 
-3T, rule 2 (c). Between these two extremes there is a large 
body of opinion with which we agree that some time should he 
'given, Though it need not always be six months, and that it should 
! be left to he determined in each case what the period should be. 
This will depend largely upon the sufficiency of the security given 
.and the rate of interest allowed under the mortgage. 

2. A large body of opinion is in favour of the suggestion that it 
•should not always be necessary to have two decrees, a preliminary 
and a final decree. Before the new Code of 1908 courts were passing 
decrees both preliminary and final and even personal decrees at 
the same time. There was no necessity to apply again, after the 
.date fixed for payment, for a final decree and, after the property 
was sold, for a personal decree. Most of the gentlemen who have 
■given evidence before us agree that there should he a reversion to 
that state of affairs. We think, however, that this should not 
‘be made an inflexible rule. There may be cases, where, at any 
rate, so far as the personal decree is concerned, determination as 
To whether one should pass such a decree or not would involve taking 
•evidence and hearing elaborate arguments as to questions of limi- 
tation which may after all prove unnecessary if the mortgaged pro- 
•perty fetches a proper price. In such cases it will be needless 
•waste of energy and power to ask the court to determine that 
^question at that stage. TCe would, therefore, leave it to the dis- 
cretion of the combs to pass all the three decrees together if the 
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plaintiff wants it, or ask him to file separate petitions for the 
■same according to the circumstances of each case. 

We would make it clear that a mortgage decree-holder 
can attach the other properties of the mortgagor during the time 
that a mortgage decree is "being executed by the sale of 
the mortgaged property. Often it is found that the property 
mortgaged is not sufficient to repay the entire mortgage decree 
amount and pending' such a sale it often pays the judgment-debtor 
to sell his other properties and secrete the proceeds. The mortgagee 
finds, after the sale is over, that be has much yet to realise, but 
nothing to realise it from. It is, therefore, necessary in such cases 
that the court should have power even before the sale is held under 
the mortgage decree to attach other properties of the judgment- 
debtor to realise whatever balance may be due after the sale. This 
powder should be given not only in cases where the decree under 
execution itself contains a personal decree but also in cases where 
a further petition for such a decree has to be filed. 

3. A defect somewhat common in the form of decrees in this 
•country and one which leads to constant delay is the omission to 
provide for the realisation of money charged under the decree on 
immovable property by the execution of that very decree. Often 
the decree merely runs to the effect that the defendant shall 
pay a certain amount to the plaintiff and that the payment is 
•charged on the immovable property specified in the schedule, of 
the decree. Certain courts hold that this merely gives a charge 
and there should be a further suit on the charge. This seems to 
us an unnecessary elaboration of procedure. We think it should 
be made clear that where a decree orders a payment of money and 
charges it on immovable property, on default of payment the 
amount can be realised by the sale of that property in execution 
of that very decree. 
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CHAPTER 33. 

Execution. Registers and Returns. Preservation 
and destruction of records. 

1. Tlie recommendations tliat we have made in the previous 
chapters on execution necessitate that the records kept in the court 
relating to the various stages of the execution proceedings should 
be accurate and sufficiently full to enable it to have a clear idea 
of the length of the proceedings, the various steps that have already 
been taken to satisfy the decree, and of the causes 'chat have led 
to full satisfaction not having been obtained. Generally stated, 
the records now available for such a purpose in the several pro- 
vinces consist, besides the applications for execution and the orders 
thereon and other papers connected therewith, of (1) the entries 
made in the register of suits, (2) the entries in a register called 
the register of execution applications, and (3) the periodical returns 
submitted as to the institution and result of the applications for 
execution. When an application for execution is presented, it is 
usual in all provinces for it to be checked by reference to ike entries 
in the first, two registers. For the purpose of having a clear view 
of the history of an execution proceeding, the entries in the regis- 
ter of execution applications are not sufficient as they aic* isolated 
for each particular application, and usually contain insufficient 
references to previous applications. The history is more fully 
sketched in the entries in the suits register. 

2. These are usually as follows: — 

1. Date of application. 6. Amount paid into court. 

2. Date of order. 7. Arrested. 

3. Against whom. 8. Minute of ol:her return 

4. For what, and amount, than payment or arrest, 

if any. and date of everj return. 

5. Amount of costs. 

This is the form used in Bengal and with immaterial variations 
in Bihar and Orissa, and in Burma. In Madras the following addi- 
tional information is given, viz., the number of the application 
and not merely the date of it; the order itself and not merely its- 
date, in column 2. The person arrested is definitelv referred to in 
column T, and in column 8 entry is made as to the order in appeal,, 
if any, against the orders made in execution. W r e think, however, 
that even this is not quite enough. In none of these forms are the* 
reliefs sought in the petition itself and the amount for which a 
decree is sought to be executed, given, so as to show how much of 
the relief claimed was allowed or rejected. If a portion has been 
rejected, there may he a question of res judicata. Nor is there any 
provision in this form for the recording of any adjustment or satis- 
faction reported, if any, when no execution application is pending. 
There is also nothing to show the reason for dismissal of a parti- 
cular application. Information is not given as to the amount due- 
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>on a decree at a particular stage. We recommend that the follow- 
ing form may be adopted in all provinces for the several entries in 
the suits register: — 

1. Number of execution application as per execution application 

register and the date of application. 

2. Relief sought. If money, amount claimed. 

3. Order and date thereof. If portion of relief not granted, 

what portion. 

4. Against whom order made. 

5. For what, amount to be stated. 

6. Amount of costs. 

7. Adjustments and satisfaction reported, if any. 

8. Amount paid into court. 

9. Persons arrested. 

10. Whether judgment-debtor committed to jail; if not, why 

not. If committed to jail, period of stay in it. 

11. Minute of other return other than arrest and payment. 

12. Amount or relief still due, and why execution petition is 

closed. 

13. If petition infructuous why and to what extent. 

14. Appeal, if any, against order in execution, and if so, the 

result. 

3. In order to make presiding officers supervise the careful pre- 
paration of the suit registers we would recommend that they should 
send a certificate monthly to the district court that they 
have examined the records of at least 10 per cent, of tbe execution 
applications finally disposed of in the month, and have satisfied 
themselves that the necessary information relating to them has 
been entered in the suit register. This certificate may be appended 
to the monthly return to which we refer later. 

4. As regards the register of execution applications, the infor- 
mation given varies in different provinces. In some it is full, in 
others it is less full. We think the Punjab form which is printed 
as Form I in the appendix to this chapter is the most comprehen- 
sive and we recommend that in other provinces the registers may - 
be so modified as to contain all the columns found in it. 

5. Of equal importance is the close supervision of the execution 
work. Although we are not in favour of requiiing returns, 
unless they are absolutely necessary, we think, in the present cir- 
cumstances, that a periodical return is required here as the best 
method of checking the work. We find in some provinces the 
execution work of a court comes under review by a superior court 
only once a year. In others it comes quarterly. In Bombay 
-execution returns are a part of the monthly return for all civil 
work. In Bengal, separate monthly returns are submitted in the 
form printed as Form II of the appendix to this Chapter and we 
recommend the adoption of the Bengal system in all provinces'. 
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G. But we would sliglitly modify tliat form. We would split 
up column 9 into two, (9) being given tbe beading “ through, 
court 55 and 10 “ under Order XXI, rule 2 55 . We would also- 
similarly split up column 10. As regards column 11, we would 
split it into two, (13) being “ withdrawn, not prosecuted or 
rejected/ 5 (14) being “ wholly infruetuous otherwise. 55 We would, 
also add another column which is used in Madras as columns 30 and 
31 in which the following particulars should be given: — “ Days 
for which applications in columns 9 to 14, were pending 55 (a) “ in 
the aggregate 55 (b) “in the average 55 . As amended the form 
will be Form Xo. Ill in the appendix to this Chapter. 

7. The columns in this return, as amended, will, we think, 
give all the information necessary to test the work of an officer. 
We suggest that all superior courts should make their subordinates 
realise that the submission of this return is not a mere matter of 
routine to he attended to by the office, but that the work referred 
to therein will be considered quite as important as the trial of suits. 

8. Another matter connected with the execution of decrees which 
require notice is the preservation and destruction of the records- 
relating to the service on the defendant before decree and of those 
recording proceedings subsequent to the decree. The rules differ 
in different provinces on this point. The suits register is generally 
preserved longest. In some provinces it is preserved for “ ever 55 
in the case of at least some classes of suits. Amongst the papers 
kept for the shortest period is the summons to the defend- 
ant before decree. For example in the Punjab in all classes of 
suits this is kept only for one year, and in no province is this kept 
for over 12 years in any class of suits. In some provinces a 
difference is made between a suit decided ex parte and one on con- 
sent, and in a few' provinces there is a different rule for suits 
relating to land and mortgages and suits for money or rent. In 
several provinces distinction is made between decrees in regular suits 
and those in small causes suits. We do not wish to lengthen this 
report by referring to tbe rules in detail. In cases where the decree 
is passed after contest or after the defendant has appeared once, the 
destruction of the summons to him is of little consequence, but 
in the case of decrees passed without his having appeared, early 

' destruction makes it difficult to determine whether the decree was 
obtained by fraud, or not. The recommendation that we have- 
made to delete the provision for an application to keep alive the 
decree will make it even more important that this record should 
be kept and made available at least so long as the decree is capable 
of execution. Mere entry of the nature of the return of summons 
in the suits register is not enough. What is wanted is the original 
return in case fraud or forgery is pleaded. 

9. In some countries we understand that the records of all pro- 
ceedings before decree are made part of the decree and are pre- 
served with it. This would, however, unnecessarily encumber the 
records. We think it will be enough if the last summons on the- 
basis of which the court held that the defendant had been duly 
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served and decided to proceed in Ms absence under Order IX, rule 
6 (a) and tbe return and tbe order tliereon, with tlie identifier’s 
affidavit, it any, are preserved till any of tire following events 
happen in the case of cx parte decrees: — 

(1) the full satisfaction of the decree is reported by the decree 

holder or is entered after enquiry, or 

(2) the judgment-debtor appears in the execution proceedings, 

if he does not question the service on him, or Ms objec- 
tion to the service is determined finally, or 

(3) the decree becomes incapable of execution under section 

48, Civil Procedure Code. 

In most suits there will be only one or two such summonses and 
their preservation will, therefore, not make an undue demand on 
the space in the record room. It is unnecessary to preserve any 
but the last summons as all previous summonses must be deemed 
to have been not duly served when the last was issued. 

10. As to the suits register, we think it should be preserved at 
least as long as any decree legistered in it is capable of execution, 
in all classes of cases, even if for over 12 years. The rules in most 
of the provinces provide for this now. 

11. As regards the register of execution applications, and the 
records relating to them, the rules now in force provide for their 
very early destruction in some provinces. We, however, do not 
think it will be necessary to amend this rule, if the changes we have 
proposed as regards the entries in the suits register are carried out. 



422 


co 

CO 


tf 

H 

Eh 

fc 

<1 

W 

D 

O 

EH 


M 

M 

ft 

W 

Ph 


H-i 


6 

a 

P5 

o 




•SHHVWaa 



O'! 

•japio {eng ru.ssed laotgo jo omey 



© 

•japio 

roug aqj jo cjiod.in.il pin? a[g aqj jt 0 qoiujs 
sbav uoijnoaxa jo ose'» aq } qaiq.y. no 9je<q 



CJ 

•uorjnoaxa jo noi}9[dra:oo-aoii jo ©sneo 



CO 

O s 

« 2 fcH 

£ t° S 

-ri ^ a 

•jaogjo £ui 

-laprgo.i oj Adoo finipuas jo ajeQ 


so 

JO 

IN. 

"t t> £ 

&■ 2 o 

^2r 
« - 
M 

*9Ifv UOIJ09S 

japan. ajeogijioo jo anssr jo ajea 


c-s* 

V 

o 


•moi 




Q 



_ ^ 

■Si 

£ 

XO 

rM 

S3 

as 

5 

W 

•guainaosudiiii pm? jsajie iajjy 



T? 

Pi 

EH 

S5 

P 

‘ A‘Jl9d 

-Old jo ajes pae jaaiuqoejje A<j 


•<i 

CO 

o 

a 

<! 

•J.moo ojai AjuejurqoA jaaiuAed A& 


'g, 

oo 

C<1 

3 — 1 


*p99J09p 

Aqeoyioads Ajiadoid jo ajg \T>©p acj 


,o 

■sc> 

« 

a 

•pajrnlioj 

st juioo jo ©onejsisse qoiqAi ni opojt 


* <s> 

1; 

o 

•jqSnos Avon si uoijnoaxa qoiq.vv ioj janoaiy 


V- 

05 

*9©io©p oj juanbosqns apetn 
U99q seq jaarajsnfpe geqAi pue Aire jaqjaqAl 


-v* 

• <s> 

§> 

ft? 

CO 

*99I09p aqj 

jo aurpeu pn e paaioap Ajjadoid jo junoaiy 


IN 

•apera naaq 8eq uoijnoaxa ioj 
noijeoqdde moqAi. jsnieSe ttosiad jo amey 



CO 

•aorjnooxa joj SaiAidde nosiad jo araey 



lO 

qoiqAV 

•passed aajoap 
nt jins aqj og saigied aqj jo samey 



Hf 

qeadde io jeaiSiio 



CO 

JUIOO 

•passed qotqAi Aq 
pue ‘aojaap jo agep -'jins' jo *oy 



<n ! 

•noijeoqdde jo ajeQ 



t-l j 

•laqrany I'enog 




Part (1). 

Monthly statement showing the result of proceedings on Applications for Execution of Decrees in the Courts of 
the of during the month of 19 


423 


I •SSHYKa'a 

•0OUTAOld laqjOUU OJ 10 IUCIJ p9JI0jSU«IJ 
U99q OAuq S90IO9P aqj 0J9qAi 1 puu f 
samiqoo ui soiijuo jo laqranu oqj ojojsi 

r- 

<M 




m 

55 

© 

Ph 

© 

£ 

•suuinioo Suipeoaid 

oqj hi u-cqi ssiAuoqjo pejooye sua\ uotjp.oqxg qoiqAv uo 

O 

Cl 




•f S UOJJ00S ‘P0J09JJ0 S'GAV UOIJIJied IpnifAV UO 

ci 



, 

3c £ c 

S c ~ 

. . ' or: 
pun 2S sejn-pt *JXX soiq^aAommi JO 

-f* 

Cl 





*18 9in>i 1XX wpJO ‘soiquAOui JO 

CO 

Cl 




*p 0 i 0 pio s-bai 0 ouxniiiojj 0 d ogioods qoupw uq 

Cl 

Cl 




^ 53 

*c- ^ 

O gd 

*£S epi^j ‘jxN «PJ 0 JQpuri 
p9SU9[9i Ajjugnloosqus ;jnq paqoujj'B suaV 

Cl 




‘Zl uoijogs .10 z "siud ‘g 9{np9qog ‘gs 
8 M ‘IXX ispJO ispuu qjLA 

c 

Cl 




’PI os s^AV 

0 




1 5 

*cc ainix *ixy iapiO ispun 
posuopi Aijuaubasqus <juq ‘poqo'Bj'je si?AV 

CO 




’PI os *-BAV 

1 > 




■ 3 uouni os • id mi 'jn oq jta\ 

pssu 0 [ 0 i q.nq ‘oc uoijoqs . 10 pun peasant; sine eq qoiqAv uo 

0 

rH 




•peuosuduii suav iojq 0 pqu 9 iuSpnf aqj qoiq.vi. uo | 

in 




‘pozr{i39i jnnouiy 

3 




jo pua 0 qj <jb SaipuOct 

‘ CO 



! 

o 

© 

H 

in 

O 

to 

Ui 

-ji 

K 

O 

3 

-d 

© 

3 



W<>X 

Cl 


; 


•snonjonijui AqoqAl 

s 




•pegsiq-es Aijiad S89i09CL 

! O 




•pagsij'cs AnoqAi S09JO9Q; 

05 




Transferred 

*89 UOIJ09S lopun iojoonoo aqj ox 

1 00 

; 




*68 uoijOGS lapun -jinoo i 9 qjouu ox 

i> 

j 



Number of applica- 
tions DEALT WITH. 

W<>X 

0 j 




•0SnCO Au^ IOJ 0{p 04 p0JOJS0‘}I 

1C 




53 

,*UOI(jn09X0 10 , P0JI3JSTUBIJ 

sjjuoo i 9 qjo jo osoqj isuioq saaioap oqx 



i 


•jno uaquj si uoijnoaxa 
9 iaqAi jjxioo sqj jo osoqj Smaq’ saaioap oqx 

CC 

Cl 

tH 

1 



jo PU9 oqj ju SiqpuGj 

r lass of suits 
the decrees 
in which 
were under 
execution. 

Suits for money or 
movables. 

Suits under the 
Rent Law. 

Title and othei 
suits. 

Total for the past 
Total for the 

hi 

<1 

So 

2 h 

3 Q 

0 tn 

O 


o £ 

§ a 


2*4 

S as 

,/d 

So 

, 

3 <3 

'g 

i-T ^ 

Mg 

M| 

S* 


§* 


ci ,q 

is 

*" p 

52 © 
•E^rC 

11 


pt © 


'J 

fg 



424 



Total 



FORM No. III. 

Paut (1). 

Monthly statement showing the result of proceedings on applications for Execution of Decrees in the courts of the 
°l during the month of 19 


.425 


•SSRYKa'a; 

• 0 ou Aojdiaqjouu 
03 jo uiojj psj.iajsnutj uaaq OAuq 
sao.iosp oqj uoipn i pun t suunqoo 
in S 9 I.IJU 0 jo joqtumi aqj ajosj 

gj 


j 

! 

i 

1 

| 

7 -r; 2.2^3 S '™ 1 ® ■■ 

t^Pff f] 

•aSnJSAn oqj uj 

ro 





•ojieoajSgu sqj up 

s 


| 



sc 

X 

6 

5 

-0 

o 

s 

•suuirqoo suipaoaid eqj ur 
ueq j 9SIAV.I9IJJ0 ‘pojuojjo sun uoijnoaxo qoiq.n UO 

5j 



| 


■fc UOIJ09S -pejoajjo sun uoippred qonpn uq 

1 a 



| 

o l including verbal applications under Order XXI, Rule 11. — - 

a S, ^ ~’5 

*98 pun eg 

sopipt ( XKX JSpJO ‘saiqnAoraun jo 

r- 

CO 




*18 aiu^dC 

*IXX JupjQ Japun S9iqu\ora jo 

co 

Cl 




•paojojue sun 9ouuinJojJ9doTjT09dsqoiqAAUO 

o 

CO 




.t s? 

‘99 aiiva 'IXX JapJO -iapun posuapj 
dijuanbosqns jnq paqonjjn su^V 

CO 


1 


'ZL uorjoas 

jo z *nmd ‘8 oinpeqos ‘88 ui^il 
1 XX Jap.iO Japtm qjpn Jinap snAV 

c-i 




•pios S VJ&. 

C-I 

Cl 




^ •£ s s ^ 

•cc epiq ‘IXX-^PUO japunpasuaisj 
"\[ju 0 ub 3 sqiis cjnq poqo^jju suai 

Cd 




•pios sm 

s 




•juerauosijdmi jnoqjpn pssu 9 ioj qnq 
‘99 uoijoos .is pun "p9js0jju sun aq qoiqAv uo 

o 




•psuosi.idrji sun jojqap-jueiuSpnf sqj qoiqAv no 

CO 




•pasquoj pmoray 

r- 




| jo puo oqj. qu Saipuod; 

CO 




Applications disposed of * 


o 

T-W 




Wholly 
injruc- 
luous . 

•ssr.njaqjo 

3 | 




•p 0 JO 0 f 0 J 

jo ps^noasoid gou ‘uAinjpqjhA 

CO 




-5: 

5jS-.Su 

£ o'~ 

=5 *-£ 

*S anni IXX 40pJO Jopufl 

Cd 




•Jjnoo qSnojqj: 

S 




§ 

Su <0 

£ S -2 
^ s ® 

‘z ^r 11 ^ ‘ixx ^p^o 49pun 

o 




•gjnoo qSnoiqx | 

o 




i'i 

« h 
> 

'89 noijoas Japan Jo^oenoo aqj oj 

00 




'68 uoijoss J9pim jirioo jaq^oun ox 

1 > 




. P 

•rem 

CO 

- 



££ 

•<s g 

■©anno au-b ioj 0 [g o^j poiojeo 1 )! 

50 




■< 

o & 

gjj P 

K co 
« ft 
a o 

£5 _ 

% L 

j’uoijnoaxo joj pajjajsunj^ sjjuoo 
jQqjo jo ssoq-j Suieq saajoop oqx 

tH 




£ 

•jno uoqnj si uoi^njgxa 0 iaqA\. 
jjnoo 9 qa jo esoqj Suroq sosioop oqx 

CO 




3 <! 

O 

jo pu 0 9 q^ q'e Suipuoa: 

Cd 




Class of 
suits the 
decrees in 
which 
were under 
execution. 

- 

Suits for 

money or 
movables. 

Suits under 
the Rent 
Law. 

Title and 

other suits. 

Total for the 

Total for the 
previous. 

(jRANDTOTAL 4 


5 a 


03 H 

pO 
i-T ® 

R'S 


aa 

£ o 

>*S 




o H 

g-5 


11 


j? s 


03 ,2 e8 

■sss 

S5« 


oS "2 cS 
2§£? 


-g a s 
g.2 g 

8-g ” 
x g o 
a3 Ai gj 

<2 P-'S . 

s“Jg 

Q /••v • — » 

.a W CO rCJ 

II fr§ 

|j g p* 

cS ® O § 

a 2 

oj 03 03 


O £j ^ « .3 

i£*15 ! 

3 0 -S.P ai 

S 3tCOfl 

* 

^ $ Ft 3 
3H°7,0 
^ aMg-S § ♦ 

03 oH-g | p 

i 03 -£ fH ^ s M 

a g <u >■> 03 

s'S-a- 0 ^ S 

JO o_g^ o 

o’l> 

! ri o 2 ^ C 1 ' - 2 
2^3 a 

“ m a -f - 3 ^ p* 

*' 2 oi oS <$ 

^gSa-SS 
r > 


- rt X I..S5 4 
’ 03 *P ° 53 c3 
G o -« * 5? n f 

H 03 G < *'3 g f. 
i O ^ « "* >» t 

•S3 Si 

efi 02 *s r 




TOTAL 




427 


CHAPTER 34* 

Administrative control. Circular Orders. Rules. 

Order sheets. Returns. Inspections. Regis- 
trars of High Courts. Rule Committees. 

1. Administrative control over civil courts in India is under 
tlie law primarily the charge of district judges. TJnder the Letters 
Patent and Local Acts, in cases where each is applicable, the final 
responsibility for administration is with Chartered_High. Courts, 
Chief Courts and Judicial Commissioners. At t&e moment there 
are no Chief Courts in India, but in the near future there will prob- 
ably be a Chief Court for Oudh, if not also for Sind. Final con- 
trol in financial and certain other matters vests in the Crown, and 
is exercised by the Government of India and the Local Govern- 
ments. 

2. The nature of control by the district judge does not vary per- 
ceptibly in any part of India. He is responsible for the working not 
only of his own court, but of all courts subordinate to him within his 
local jurisdiction. Judicial Commissioners, as a rule, keep higher 
administration in their own hands, although in some places admi- 
nistrative functions are delegated to Additional Judicial Commis- 
sioners. In the HighAImirts the arrangements for administration » 
vary. In some High Courts the Chief Justice retains these duties/ 
almost entirely. # In other High Courts the administration of sub-1 
ordinate courts is delegated to some extent to one of the Puisrisi 
Judges, who is usually called “ The Judge in the English Depart-j 
ment ” or “The English Judge. ” The name of the office dates* 
back to the time of the Sadr Diwani Adalat, and is probably 
derived from the fact that, correspondence with the district judges 
being conducted by the English Department, the Judge in charge 
of the administrative duties was also the Judge in charge of the: 
English Department. There is in Bengal a committee of judges 
to assist the English Judge. Matters of great administrative 
importance are decided finally by the Court as a whole. 

TVe consider that this matter is best dealt with by each High 
Court for itself and our only recommendation is that the newer 
High Courts in particular should take occasion to consider system- 
atically their internal arrangements for administration. The Chief 
Justice has necessarily much administrative work and has to take 
a somewhat larger share than Puisne Judges in the heavier and 
more difficult judicial work. Any tradition which throws upon him 
too large a share of the administrative control of the lower courts 
should be critically reviewed. An “ English Judsre ” and an 
“ English Committee ” are, we think, the most generally suitable 
means by which the responsibility of the court as a whole may be 
given effect to in administrative matters. 
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The preparation of cases for orders is entrusted to the regis- 
trar who is the chief staff officer of the Court. The duties of 
registrars vary considerably in different High Courts and Judicial 
Commissioners’ Courts. 

<• 3. Control over subordinate courts is exercised in three ways : — 

(1) By the issue of circular orders, rules and letters. 

(2) By the preparation by the subordinate courts of returns 

which are examined by the superior courts. 

(3) By inspection. 

Circular Orders and Rules . 

4. Circular orders and administrative rules are not prepared 
in the same manner in all places. The main rules and circular 
orders of the Calcutta High Court for the guidance of the courts 
subordinate to it are contained in one volume which was brought up 
to date in 1918. The Patna High Court rules which were framed in 
1916 were brought up to date in 1922. The rules of the High 
Court of Madras have not been issued authoritatively in hook 
form although there are manuals which are semi-authoritative. 
The Bombay rules are contained in a manual which was issued in 
1912. The Sind rules were prepared at the same time. The rules 
of the High Court of Allahabad were issued in 1911 and have 
since been over-hauled, hut no new edition 1ms beer published. 
The Oudh rules were framed in 1912. The Punjab High Court 
has not yet issued rules, but uses the rules of the former Chief 
Court. In Burma no rules have yet been prepared, but it is pro- 
posed to prepare them shortly. The rules in use are the rules of 
the old Chief Court and the Judicial Commissioner of Upper 
Burma. The rules of the Judicial Commissioner of the Central 
Provinces were brought up to date in 1920. 

In respect of rules and circular orders there is much to he 
done. Everywhere they should be brought up to date, and repub- 
lished at frequent intervals in a serviceable form. The copies of 
the manuals in the subordinate courts are frequently in a hopelessly 
confused state owing to amendments and additions. 

In some of the older editions of the manuals the text is 
almost lost under a mass of correction slips, and it is difficult to 
discover what the present rules are. In certain places the index- 
ing can be improved. This subject is worth attention. 

We suggest that it will he a great advantage if each High 
Court examines what has been done by other High Courts in the 
matter of rules and circular orders. It is not suggested that there 
should be absolute uniformity. Local conditions are such that there 
will necessarily he divergence of practice. We have, however, 
noticed valuable matter in the rules of certain High Courts which is 
emitted in the rules of the remainder, and consider that much will 
be gained by all High Courts examining for themselves exactly 
whatsis the practice in other parts of India. To give one example, 
^certain High Courts have found it desirable to give instructions to 
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the subordinate courts as to the conduct of proceedings in the trial of 
suits. These instructions are to give guidance to the lower courts 
as to the manner in which they may best apply the rules laid down 
by the Code of Civil Procedure. It is a point for consideration 
whether every Court should not lay down instructions of a similar 
nature. We have found that there are few subordinate courts in 
India that are not in need of guidance on the subject. 

5. The nature of the subjects covered by these rules can be 
understood by the examination of the headings of the manual 
of the High Court of Patna. 

There is a preliminary chapter containing rules as to the times 
at which courts shall ordinarily sit, rules as to the preparation 
of the history of cases, the manner in which cause lists are to be 
prepared, days of sitting, court languages and the like. 

The first chapter is on pleadings, petitions and affidavits. The 
second is on processes and process servers, the third is on adjourn- 
ments, the fourth on the hearing of suits and examination of wit- 
nesses, the fifth on the preparation of judgments and decrees, the 
sixth on execution of decrees, the seventh on rules as to commis- 
sions, the eighth on suits by or against Government or public 
officers, the ninth on appointment of receivers and the tenth on 
.appeals. These chapters form the first part. The second part 
consists of special rules under Acts other than the Code of Civil 
Procedure. The third part lays down rules as to preservation, 
maintenance and destruction of records. The fourth part lays 
•down rules as to the copying department. The fifth part lays 
down rules p.s to fees and costs. The sixth part deals with regis- 
ters, periodical returns, statements and annual reports. The 
■seventh part deals with legal practitioners. The eighth part lays 
down rules as fo up-keep of libraries, forms, and stationery. The 
ninth lays down miscellaneous instructions which include the im- 
portant subject of inspection of courts by district judges, and the 
tenth part lays down rules as to accounts. 

Order sheets. 

6. In all courts, save in the Punjab, there is attached to the^ 
record of every suit or case a precis which shows what has been 
done on each date, what are the orders passed, and why they have 
been passed. This precis is called an order sheet ” in Bengal, 
Assam, Bihar and Orissa, Agra and Oudh and the Central Pro- 
vinces, a “ B Diary ” in Madras, a “ Roznama ” in Bombay and 
a diary 55 in Sind and Burma. Everywhere it serves the same 
purpose. It is intended to show the history of a suit (or case) from 
first to last. It contains a note of every order made, and shows 
the date of and the proceedings on every hearing. It shows 
amongst other matters the dates on which plaint and the written 
statement were filed, the dates of adjournments, the dates on which 
issues were recorded or amended, witnesses examined and the dates 
-of delivery of judgment and of signing of the decree. Thus everv 
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suit or case lias attached to it a history of the proceedings therein, 
and it is from this that most of the information required in the 
registers is collected. 

Order sheets are generally prepared properly. The inform- 
ation given in them is usually ample. In most provinces they are 
written in English. It would be advisable to have them written 
in English in all provinces. It should not be difficult to obtain the 
services of English writing clerks for the purpose. 

In the Punjab, however, there is no “ order sheet ” in the sense 
in which the term is understood elsewhere. The orders are spread 
over the record, and are inserted, as the occasion arises, among the 
day’s proceedings. There is an index at the beginning of the 
record from which the orders can be traced. We recommend that 
in the Punjab an order sheet should be prepared, as it is prepared 
in other provinces. 


Returns. 

7. The Government of India require certain statistical informa- 
tion which is finally incorporated in the Imperial tables that find a 
place in the “ Statistical Abstract for British India.'’ This is 
laid annually upon the table of the House of Commons. 

The information given by these statements is not comprehensive 
, enough to enable the superior courts to exercise effective super- 
vision over the work of the courts subordinate to them. This fact 
has been recognised by all High Courts and Judicial Commissioners 
and supplementary information is usually given, but this supple- 
mentary information is not always sufficient. The Imperial state- 
ments, as they now stand, contain no information on the important 
subject of execution. The information is, however, supplied by 
other returns prepared and published annually. 

A very clear distinction must he drawn between the infor- 
mation which the Statistical Department requires for the Indian 
and the British public to show the progress of Civil Justice in 
India and the information which the High Courts themselves 
require for the purpose. 

It is not for us to suggest that the information required by the 
Government of India should be amplified to any great extent. But 
we venture to suggest that in certain small particulars this inform- 
ation may he amplified so as to bring out essential points clearly. 
The addition of the particulars in question will entail no extra 
labour, as the information is in the possession of the High Courts, 
and will involve little extra cost. In the returns required by the 
jGovernment of India for statistical purposes, it is absolutely neces- 
sary not only that there should be uniformity in preparation, but 
that there should he strict compliance with the forms laid down by 
the Government of India. At present there is a divergence of prac- 
tice which makes ^ome of the information unreliable. We refer in 
particular to the system of calculating duration, the definition of 
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contested and uncontested cases, and the definition of miscellane- 
ous cases. The best method to obtain uniformity would be for the 
Government of India to consult all the authorities which supply 
the information, and, after discussion with them on the points, to 
lay down specific instructions as to how these figures are to be 
prepared. 

8. The forms for the returns required by the Government of 
India for the preparation of the Statistical Abstract have recently 
been modified. The old forms were used in the annual returns of 
1922. The new forms have been ordered to be used in the returns 
of 1923. The modifications make for a slight reduction of the 
information given. These forms will be taken seriatim. 

9. No. 25 gives the number of judicial divisions and the 
number of officers exercising appellate or original jurisdiction 
both criminal and civil in British India in the year under report 
and is divided into the following headings : — 

1. Province. 

2. Number of divisions for courts under Chief Courts but 

superior to Chief District Courts. 

3. Number of districts. 

4. Number of sub-districts. 

5. Number of officers exercising original or appellate juris- 

diction sub-divided into : — 

(a) Judges of Chief Court of the Province. 

( b ) Judges of other courts superior to Chief District 

Courts. 

(e) Judges of Chief District Courts. 

(d) Judges of District Courts other than Chief Courts. 

(e) Judges of other subordinate courts. 

This is the present form, which has now been ordered for 
universal use. In the past, High Courts and Judicial Commis- 
sioners have not always kept this exact form. The result of devia- 
tion from it has been to detract from the value of the information, 
given in the returns. The figures given under the heading of 
judges of other courts superior to Chief District Courts ” are 
misleading. The information given by this form is usually 
accurate on the civil side, although the number of civil courts is 
exaggerated in certain provinces by the inclusion of courts, which 
perform civil duties during a portion of their time, and criminal 
and executive duties during the remainder. 

10. No. 26 gives the number of cases decided and the 
receipts and charges of the courts. The main headings are:-— 

1. Province. 

2. Number of cases decided. 

3. Total receipts of courts, 

4 Total charges of courts. 
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Civil cases decided are divided into original and appellate and 

again sub-divided into regular and miscellaneous. As liie figures 
of receipts and cliarges are the receipts o£ civil and criminal courts 
taken together, they afford no indication as to the actual receipts 
and charges of the civil courts. This form is prepared from the 
information given in Judicial Statements No. 9-Civil, Parts 1 and 
2, No. I0-Civil, Parts 1 and 2 and certain criminal statements. 
The figures of receipts and charges are not invariably given in 
the High Court annual reports. 

As the figures of receipts and charges are required by the 
Government of India returns they should be given. We have to 
note, however, that these figures as prepared are of little value. 
For example in the Civil Justice report for the province of Agra 
of 1922 total receipts of all courts are shown as Rs. 1,11,43,611 and 
total charges are shown as Rs. 1,12,83,108. In the column of 
remarks it is stated that these figures “ relate to the combined 
leceipts and charges of civil, criminal and revenue courts including- 
a share of charges of district administration . *’ The information 
required is in respect of the receipts and charges of civil, criminal 
and revenue courts taken separately, to show the results of the j 
working of each class of court. Further we are given to under- / 
stand that in respect not only of these particular figures but in res - ! 
pect of the figures, wherever supplied, items of importance are| 
excluded. For example deterioration of buildings, furniture and 
equipment are not calculated. Pension charges are omitted. 

We appreciate the difficulty in analysing income and expendh 
ture, so as to attribute an exact figure to (ci) civil justice, ( b ) cri- 
minal justice, especially where the existence of revenue courts 
introduces a complication. Still we would insist that no useful 
purpose is served by publishing meaningless or erroneous figures. 
This question should be examined by competent financial authority. 
If possible, certain principles should be laid down for the alloca- 
tion of disputable items as between civil and criminal justice. 

11. No, 2T gives the number and description of civil suits 
instituted. It corresponds to Judicial Statement No. 7-Civil. The 
old table used to divide the suits by provinces into (1) Suits for 
money, or movable property, (2) Suits under the Rent Law, sub- 
divided into (a) suits for arrears of rent, ( b ) suits for enhance- 
ment or abatement of rent, (c) suits for penalties, damages or 
compensation for unlawful acts on the oart of lamPorrls tenants 
(d) suits for ejectment or recovery of possession, and ( e ) other suits 
under the Rent Law. 

The present statement omits sub-heading (c). The third head- 
ing (3) is Title and other suits. This was formerly sub-divided 
into the following headings : — 

(a) Suits for immovable property. 

(b) Suits for specific relief. 

(c) Suits to establish a right of pre-emption. 

(d) Suits on mortgages. 
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(e) Suits relating to religions and other endowments. 

(/) Matrimonial suits. 

(g) Testamentary suits. 

( h ) Other suits not falling under previous headings. 

The present form retains only sub-headings (a), ( b ), ( d ) and 
(h) and omits sub-headings (c), (e) } (/) and (g). It is to be noted 
that it is only in Bengal and Assam, Bihar and Orissa and the 
Central Provinces that civil courts decide suits under special 
Bent Laws. In Bombay, Agra and Oudh and the Punjab and 
the North-West Frontier Province they decide none. In Madras 
they decide practically none, and in Burma there is no special 
Bent Law. 

12. No. 28 gave the number and value of civil suits instituted 
under the valuations of below Bs. 10, Bs. 10 to Bs. 50, Bs. 50 to* 
Bs. 100, Bs. 100 to Bs. 500, Rs. 500 to Bs. 1,000, Bs. 1,000 to 
Bs. 5,000. Bs. 5,000 to Bs. 10,000, Bs. 10,000 to Bs. 1,00,000, over 
Bs. 1,00,000 and the number of suits the value of which cannot 
be estimated in money. The new form gives separate valuations up 
to Bs. 5,000. and then valuations for over Bs. 5,000. It corresponds 
to Judicial Statement No. 8-Civil. 

13. No. 29 contains most of the information given in Judicial 
Statement No. 9-Civil. It shows the result of trials of civil and 
revenue cases in the courts of original jurisdiction. By revenue 
cases is meant such revenue cases as are heard by civil courts. 
The figures do not include revenue cases heard by courts other than 
civil courts. The headings were previously as follows: — 

1. Total number of suits before courts. 

2. Number of suits disposed of by transfer to other courts. 

3. Without trial. 

4. Without contest, (a) compromised, (6) decreed on confes- 

sion, (c) decreed ex parte , (d) dismissed ex parte. 

5. On reference to arbitration (a) in favour of plaintiff, (6) in 

favour of defendant. 

6. With contest, (a) in favour of plaintiff, (5) in favour of de- 

fendant. 

T. Pending at the close of the year. 

8. Number pending more than three months at the close of tho- 

year. 

9. Average duration of (a) contested, ( b ) uncontested suits. 

This form has been very much reduced. It is now divided 

into the following headings : — 

1. Number of suits before the courts. 

2. Number of suits disposed of (excluding transfers) [a) with- 

out trial, (b) without contest, (c) with contest, (i) in 

favour of plaintiff, (ii) in favour of defendant, (d) on- 

reference to arbitration. 

3. Pending at the close of each year. 
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The information afforded by this form might, it is suggested, 
he supplemented with advantage by the addition of the following 
columns : — 

(a) hi umber of suits pending at commencement of the year, 

(b) Number of suits instituted during the year, 

(c) IN umber revived, 

and by a column at the end giving the 4 ‘number of suits undecided at 
the end of year pending for more' than a year.” Little is learnt 
from the figure of suits pending more than three months. Much 
is learnt from the figure of suits pending more than a year. 

14. No. 30 corresponds with Judicial Statement No. 9-Civil, 
Part 2. It deals with miscellaneous cases. The headings are the 
same as in Table No. 29 and the changes that have been made are 
also the same. The same remarks apply as have been made in 
reference to Table No. 29 with this addition. We have noticed 
that the number of miscellaneous cases in Madras is out of all 
proportion greater than the number in any other province, and 
have discovered that this variation is due to the Madras system of 
tabulation, which includes as miscellaneous cases many matters 
which are not considered cases in other provinces, such as an appli- 
cation for an adjournment made in the course of a suit. 

15. No. 31 gives the information given in Judicial Statement 
No. 10-Civil. It refers to appeals from decrees. ’The present 
headings are : — (1) number of appeals before the courts, (2) number 
of appeals disposed of (excluding transfers); {a) dismissed, (b) 
confirmed, (c) modified, (d) reversed and (e) remanded, (3) pending 
at the close of the year. 

It is suggested that information should be given as to the 
appeals pending at the beginning of the year, the number of appeals 
instituted during the year, and the number of appeals pending for 
more than a year. 

16. No. 32 gives information which is given by Judicial State- 
ment No. 10, Part 2, in respect of miscellaneous appeals. The 
same remarks apply as apply to Table No. 31. 

17. We now come to the supplementary information which High 
''Courts should prepare and publish annually. Some High Courts 

publish already practically all the information which can be 
required. But there are omissions in other places, and there is no 
uniformity either as to the method of preparing the figures, or as 
to the particulars given. Uniformity in method will usually be 
obtained in the supplementary statements, if uniformity is obtained 
in the preparation of the Imperial returns. It is necessary that 
there should he uniformity in preparation. We do not suggest 
that all provinces should give the same supplementary information. 
Some will wish to give more than others. But there is a minimum 
of supplementary information, which in our opinion should be 
given everywhere, and we indicate this minimum in the next 
paragraphs. 
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18. Tables- should be prepared to show in the case of the High 
Courts exercising original jurisdiction: — 

(a) the number of original suits pending at the beginning of 

the year, 

(b) the number instituted during the year, 

(c) the number revived and received by transfer during the 

year, 

(cl) the number disposed of during the year, 

(7) without contest, 

(77) with contest, 

(e) the number undisposed of at the end of the year, 

(/) the figure of duration. 

Tables should be published annually with the same headings- 
showing the figures for — 

(1) Appeals against the decision of a single judge of the High 

Court in exercise of original jurisdiction including 
insolvency. 

(2) Appeals against the decision of a single judge of the High 

Court in exercise of appellate jurisdiction. 

(3^ Appeals against the decisions of a Bench in exercise 
of appellate jurisdiction where theic has been, a differ- 
ence of opinion. 

(4) Appeals against original decisions of subordinate courts. 

(5) Appeals against appellate decisions of subordinate courts. 

(6) Revisions under section 25, Provincial Small Cause Courts 

Act. 

(7) Other revisions. 

In respect of revisions further particulars should be given. It 
is even more important to know in the case of revisions than in the 
case of second appeals how many applications failed on presenta- 
tion and how many failed after contest. Under these heads the 
figures should be given of the total number of applications and the 
number summarily dismissed, the number in which notice was 
issued showing the numbers in which the application was com- 
pletely successful, in which the application was partially successful 
and in which the application was eventually rejected. 

19. A table should be prepared in all provinces showing the 
result of proceedings in execution of decrees in all courts. The 
best form that we have discovered for such a table is IY-D, in the 
Bengal Report of 1922. It gives the number of applications filed, 
the number disposed of under the heads of complete satisfaction, 
partial satisfaction and complete failure, the number of applica- 
tions pending, the number pending over a year and the amount 
realised. 

20. It is further necessary that everywhere there should be 
a return showing the result of insolvency proceedings. The best 



form that we have seen is the form which appears in the Bengal 
Report of 1922 and we recommend the adoption of this form with 
an addition which has been suggested in the Chapter on Insolvency 
to show separately the number of pending insolvencies and the 
number of discharges under the Act of 1920. 

21. Information should be supplied by the subordinate courts 
in respect of interlocutory injunctions, and the particulars should 
be published in the annual reports. We have found that the 
practice of presiding officers of subordinate courts in granting inter- 
locutory injunctions ex parte leaves much to he desired, and we 
deal with this matter in Chapter 45. 

In preparing the figures in respect of interlocutory injunctions 
the courts should supply information as to the number of instances 
in which an application was made for the issue of an injunction, 
the number of instances in which an injunction was granted ex 
parte, the number in which an injunction was continued till Hie 
trial of the suit after hearing the defendant, the number in which 
it was dissolved after hearing the defendant, and the duration 
between the date of the ex parte order and the date of decision in 
the presence of the defendant. 

22. Information is also required as to orders in respect of stay 
of proceedings in trial, and stay of proceedings in execution. Such 
stay is usually the result of orders of superior courts in appeal or 
revision. The information had best be given by the courts whose 
proceedings have been stayed. The following particulars are 
required : — 

(a) The Court which ordered the stay. 

(b) Whether the stay was ordered. 

(i) in appeal 

(ii) in revision 

(iii) otherwise. 

(c) Whether the stay was ordered ex parte, 

(cl) Whether if ordered ex parte it was continued or dissolved 
after hearing the other side. 

(e) Duration of stay. 

(/) Whether the stay was dissolved automatically on failure 
of the appeal or revision. 

23. There is one very useful form of return which was formerly 
prepared in several provinces, but which is now being abandoned 
gradually. This is a return which shows the amount of work 
done bv' each individual court. It shows in the case of a district 
and sessions judge his work under the heads of decisions of ori- 
ginal civil suits, applications for execution of decrees, miscella- 
neous cases, appeals, sessions trials, criminal apppeals and applica- 
tions for revision. It shows for subordinate judges the number of 
original civil suits decided by them with the figure of contest, 
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•applications for execution of decrees decided, similar figures for 
small cause court suits, miscellaneous work, tlie number of appeals 
decided and the criminal work done, if any. It gives correspond- 
ing details in respect of munsifs. The best form in use was in 
our opinion employed by tlie Allahabad High Court and the Judi- 
cial Commissioner of Oudh. This will be found in the Reports 
of 1922. The advantage which it possesses over the forms ern- 
ployed in other provinces is that it shows the whole work of a 
court — not only its civil work but criminal work. It is true that 
the High Courts are not concerned, in civil reports, with the 
amount of criminal work done, but in order to appreciate the 
effrnis made by individual judges it is necessary to know the 
amount of criminal work done. We suggest the following modi- 
fication of this form. It should show, in addition to the informa- 
tion already given, the work left for disposal from the previous year, . 
the figures of institution, restorations and cases received by transfer, 
the figures of the work left undecided at the close of the year and 
the number of cases left undecided which had been pending over a 
year. 

24. The Madras High Court gave, as noted in an earlier chapter, 
.at pp. 4 and G of the Annual Civil Report of 1922 the number of 

suits undecided at the close of the year classified according to the 
years of institution. This return is very valuable, and should be 
prepared and published everywhere. 

25. This concludes the returns which should in our opinion be>. 
prepared and published annually by the High Courts to give the 
necessary supplementary information required in India. There 
remain the returns which are required by superior courts as a check 
>on the working of the courts below them. 

In all provinces periodical statements are submitted quarterly , 
or more frequently, by presiding officers of subordinate courts to the * 
district judges. Some of these are submitted to the High Courts or 
Judicial Commissioners. Information as to the district judges’ 
work is similarly submitted to the superior courts. Annual reports 
are also submitted by district judges. It is from these statements 
which reproduce the entries in the registers thafi the necessary in- 
formation is obtained. 

In most places witnesses have objected to the use of returns. „ 
They say that the courts are judged by returns to the exclusion of" 
other factors, and that the work is considered good or' bad accord- 
ing to the number of cases the courts dispose of, irrespective of the 
manner in which they dispose of them. This, they suggest, is tlie 
reason why difficult work is pushed into the back ground and easv 
work decided at once, too often perfunctorily and carelessly. There 
is some force in this objection, but it does not dispose of the matter. 
Returns are valuable. Superior courts must know the exact figures. 
They should, however, read them intelligently and in the light of 
their knowledge of the work of the individual judges derived from 
actual observation 
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26. The mere fact that a suit has been pending for a consider- 
able period does not in itself convey much to a supervising officer. 
Before he can form an opinion, he has to know why it has been 
pending, and the best method by which he can obtain this infor- 
mation is by reading an abstract of the order sheet in all suits 
which have been pending for more than a certain period. It is 
only in very few provinces that abstracts of the order sheets are 
sent to the supervising officers even in respect of suits that have 
been pending more than a year. In other provinces short explana- 
tions of delay are submitted, which sometimes provide useful in- 
formation and sometimes fail to provide it, and in many provinces 
only bare figures are submitted. 

We suggest that, wherever it be possible, an abstract of 
the order sheet should be submitted to the district judge at least 
in respect of original suits and execution proceedings which have 
been pending for over a year, and that after- he has commented 
upon it, the abstract should be submitted to the High Court. It 
will undoubtedly be difficult to obtain this result in provinces, 
where the number of suits pending over a year run to thousands, 
but there should be no difficulty in the provinces in which thev 
are only counted in hundreds. 

The practice in the Punjab is to submit to the district judges 
explanations in only a limited number of the oldest cases. This 
practice has little to commend it. It may well be that in all 
such cases the causes of delay are not instructive. They may be 
beyond the control of the presiding officer in every instance, and 
the explanations will then necessarily afford no information as to 
his methods. W e consider that all cases which are pending over a 
certain period require explanation and as already stated would fix 
that period at a year. 

27. In most provinces presiding officers are required to record 
the time at which they come to court and the time at which they 
leave, and in certain provinces these time sheets are submitted to 
the district judge and in some instances forwarded to the High 
Court. 

We think that the time, at which a judicial officer takes his 
seat on the Bench for disposal of business in open court, should be 
recorded by him each day. We think this necessary in the interest 
of parties and witnesses, to operate as a check against inconvenience, 
whether caused by the judge’s late arrival on the court premises, 
or his remaining in chambers engaged in administrative work, 
while the parties and witnesses are kept waiting. We should leave 
to the individual High Courts the decision of the question whether 
any further information is required. But we emphasize the 
necessity of punctual attendance. 

28. In some provinces presiding officers submit returns as to- 
the number of suits and appeals which have not been decided with- 
in a month of the termination of arguments. Such returns should 
he supplied all over India, and should form part of the periodical 
returns. 
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Inspections . 

29* Rules are laid down everywhere for inspection of subordi- 
nate courts both by tbe presiding officers and by the district judges. 
Judges of tbe High Courts and Judicial Commissioners further 
inspect these courts. 

Whatever be the extent of improvement in the disposal of the 
work which will result from more effective training and better 
selection of officers, there will always be the need for inspection of 
courts. It cannot he said that as years have advanced, the need 
for inspection has become less. In all provinces the importance 
of inspection is recognised by the rules, and district judges are 
directed to inspect personally the work of the courts under them. 
But in many parts inspections have grown fewer and fewer. 

We have found that in no province do district judges actually 
inspect as often as the rules require. The reason why they are 
unable to comply with their instructions on this point is because 
the state of their work does not give them sufficient leisure for the 
purpose. In provinces where the work is comparatively light, 
inspections are done reasonably well, but where the work has in- 
creased beyond a certain point, inspection by the district judg* 
has tended to become perfunctory. In Bengal the district judge h 
duties have increased to such an extent that he cannot find film 
to get round his courts, or even to get to know his officers person 
ally. There are district judgeships in which there are twenty courts 
or more. It takes on an average at least a day to make anything like 
a useful inspection of one court. Such an inspection may take as 
long as three days. A certain time must he spent in travelling. 
It may fairly be estimated that in a district judgeship with 
twenty courts the district judge will require at least a month to 
get round them, and even then he will not be able to inspect them 
thoroughly. 

Unless the present law is abrogated, the district judge must 
be maintained as the administrative officer. It appears to us use- 
less to suggest an alternative. If he is retained as the adminis- 
trative officer, he must be responsible for the inspection of the 
courts subordinate to him, and it must he arranged that he should 
have time for the purpose, without retarding the judicial work for 
which he is responsible. 

30. Much may be done to effect these objects, by redistribution 
of duties, hut in addition the rules for inspection should he 
remodelled to separate the inspection of judicial work proper from 
the inspection of office work. The district judge’s real task is to 
discover the manner in which presiding officers conduct their case 
work. The quality of judicial work can hardly be judged suffi- 
ciently at the time of inspection, hut it is for inspecting officer 
to see whether the presiding officer is an efficient organizer and 
supervisor. He should note the state of the file, ffie method m 
which the dates are fixed, how the day’s duties are divided, how 
pleadings are examined, how documents are admitted into evidence 
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and returned when rejected, how issues are framed, whether 
adjournments are granted or refused for sufficient reasons, and 
other points which'make for efficiency. He can best do this by 
faking a large number of suits and cases, both contested and uncon- 
tested, at random and going through the order sheets and also by- 
examining the cause lists and noting on the disposals. He should 
also carefully examine the work in execution. It will ordinarily 
take at least a day to ascertain these points. 

But in addition it is necessary to examine a large number of 
other points. The accounts should be closely checked. Records 
should be gone through to see whether the rules as to preparation, 
custody, and weeding' are properly complied with, the work in the 
copying department has to he examined, the work of the subor- 
dinate officials has to he scrutinised, the important question of 
service of processes requires attention. But inspection in regard 
to these points can as well be conducted by a trained inspector as- 
by the district judge. They take up most of the time of the 
inspecting judge at present. In Bengal the High Court directs 
the judge to go into one hundred points at the time of his inspec- 
tion of the courts. Out of these points only fifteen require ex- 
amination by the district judge himself and eighty-five could be 
done as well by a trained inspector. 

The first suggestion made here is that trained inspectors- 
should be appointed for the examination of the office work, whose- 
reports should be submitted through the district judge to the High 
Court. The selection of inspectors must necessarily be left to local 
authorities, but we would indicate that in our opinion it is essential 
that such inspectors should be selected from those who have had 
first hand knowledge of judicial work. 

31. The next suggestion that ye make is that, in order to 
afford the judge an opportunity of inspecting the judicial work of 
the courts below him in places where at present he has not sufficient 
time to inspect every court once a year, it is desirable to appoint 
peripatetic judges to relieve district judges of all other duties for a 
month or more, in order to enable them to perform their 
inspections. 

/ 32. Very much is gained if the inspections of district judges- 

are supplemented by inspections by judges of the High Courts and 
Judicial Commissioners. In provinces, in which the work of High 
Courts and Judicial Commissioners permits such inspections to be- 
made, tbe result has been uniformly helpful. Points are discovered 
which have escaped the district judges, and further, very much is- 
gained by the High Court Judges and Judicial Commissioners 
meeting the presiding officers personally and being able to discuss- 
their difficulties. It is not only in respect of the presiding officers 
that these inspections are valuable. Wherever they are made,, 
the judges of the High Courts and Judicial Commissioners obtain 
an opportunity of getting into touch with the members of the local 
Bars and of being able to improve the working conditions as at 
result. 
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With, the accumulation of work in the principal High Courts 
it has become increasingly difficult for ihe High Court Judges to 
make such inspections. There is barely any time for the adminis- 
trative work to be done in the High Court itself, and in the 
absence of increase of strength it can hardly be expected that 
inspections will be more numerous in future than they have been 
in the past. 

Certain High Courts have been able to meet this difficulty. . In 
the Punjab assistance was for some years given by the appoint- 
ment of an additional Judge for six months, who remained engaged 
in judicial duties to enable tbe Judge in charge of the adminis- 
trative duties to tour and inspect the subordinate courts. The 
result was a very marked improvement in the judicial work through- 
out the province. Unless some such assistance can be given, it is 
difficult to see how inspections can be made. 

33. It is from inspections and the individual contact between > 
the High Courts, district judges and the presiding officers of the 
subordinate courts that the best results are obtained. The com- 
plaint so frequently voiced that the work of the presiding officers 
of subordinate courts is appraised by a mechanical examination of 
the results of decided cases is mainly based on the absence of per- 
sonal contact between these presiding officers and their superiors. 
Inspection, which is the most important part of supervision, should 
be constructive. Tbe inspecting officer should aim at discovering 
the difficulties of the officer whose wmrk he is inspecting, and help- 
ing him to meet them. Where faults are discovered due to idle- 
ness or perversity, the officer responsible should be dealt with suit- 
ably, but in our opinion most of the faults in the working of subor- 
dinate courts are due not to idleness or perversity, but to want of 
guidance. That guidance can best be given personally. It is 
difficult to give it effectively by written orders. 

It is due to the absence of the personal touch that the graver 
defects have come into being. The rules and circular orders 
are good. The flaw bas been that they are not observed, and 
that supervision has not been sufficiently effective to compel obser- 
vance. High Court rules lay down in the clearest language the neces- 
sity of never fixing more work for one day than can be done in the 
day. Nevertheless cause lists are overloaded. All High Courts 
impress upon tbe courts subordinate to them the provisions of the 
Code of Civil Procedure to the effect that when once the bearing 
commences the evidence should be heard from day to day. Yet 
in many provinces the hearing of evidence proceeds too frequently 
piece-meal at intervals of as much as a month. 

We have come across some instances which show that under 
the present system, although returns are called for, inspections are 
made and checks are supposed to exist, tbe higher authorities 
remain occasionally in absolute ignorance of the state of the work 
in a particular judgeship. In one case we were told that at one 
time a judge had heard arguments in some two hundred cases 
and had not delivered judgment in one of them. In another 
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instance a judge had gone on leave. At his departing there were 
seventy-seven cases awaiting decision in which arguments had 
been heard. These are the two worst instances. But they are 
sufficient to show how very necessary it is that the superior courts 
should exercise real supervision. 

34. The necessity for effective administrative control is not 
likely to be appreciated by those who are familiar only with con- 
ditions in Great Britain. In courts in Great Britain there is not 
the same need for administrative control or supervision, and the 
extent of administrative control is not great. There is no regular 
machinery for supervision. The judicial work there is in the 
hands of Judges who have wide experience of the duties required 
before they arrive on the Bench. The arrangements for bringing 
actions and other matters before the courts are in the hands of a 
well paid staff who can be left to perform their duties without 
guidance. In India the conditions are very different. Presiding 
officers of subordinate courts are young when they assume their 
duties. The office staffs are not of the same calibre as the staff 
in England. 

We have been impressed by the fact that in all provinces 
where the work is heavy, insufficient time is available for the 
performance of administrative duties, especially in the High Courts. 
Almost everywhere the administrative duties of the High Courts 
are performed out of court hours, and extra time is seldom allowed 
for their performance. Whether these duties he retained by the 
Chief Justice, or handed over to a Judge in the English Depart- 
ment, or divided up amongst other Judges, they are done for the 
most part in the mornings or evenings, at times when the Judge 
is not engaged in actual judicial work, and every minute devoted 
to the performance of these duties has usually to be taken out of the 
Judge’s spare time. When the admiuistrative work is compara- 
tively light, it is possible for the Judge to devote sufficient leisure 
to their performance without undue strain, but when these admi- 
nistrative duties are really heavy, as they are in the major pro- 
vinces, no Judge can do justice both to his judicial and adminis- 
trative duties. Where the arrears are heavy — the Court has to 
choose between falling even further into arrears with judicial work 
proper or neglecting administration. 

Registrars of High Ceurts. 

35. The duties of registrars of High Courts vary considerably. 
We are not concerned here with the duties of registrars in respect of 
suits tried by the High Courts in the exercise of their original civil 
jurisdiction. We are here concerned with their duties in respect 
of the remaining work done hv the High Courts. In Patna, where 
the registrar is a senior district judge with wide judicial and 
administrative experience — it is only there that such an officer is 
appointed to the post — he has the most extensive powers. He 
receives appeals under clause 10 of the Letters Patent; receives 
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applications for Probate or Letters of Administration or for revoca- 
tion of the same and issues notices thereon; receives appeals from 
the decrees or orders of subordinate Civil Courts and determines 
whether they shall be admitted and notice issued at once to the 
other side, or be posted for hearing under Order XLI, rule 11 or 
otherwise laid before the court for orders. He disposes of all 
matters relating to court-fees or to the service of notices or other 
processes. He receives and disposes of applications under Order 
XXII, rule 2, 3, 4 or 10 and amends the record, if necessary, 
except in cases under appeal to His Majesty in Council. He 
appoints or discharges next friends or guardians ad litem of 
minors or persons of unsound mind, except in cases under appeal 
to His Majesty in Council. Some of these duties are of a quasi- 
judicial nature. He has many other duties. In Allahabad tbe 
registrar's duties are much more restricted and he has no duties 
of quasi-judicial nature. These two High Courts may be taken as 
representing the two extremes. 

In our opinion the registrar should dispose of quasi- judicial 
work such as formal applications for substitution of parties, appoint- 
ments of guardians ad litem , and other common form of incidental 
work. 

His administrative duties involve a considerable amount of 
supervision over the work of the subordinate courts. The registrar 
reports in the beginning on all such matters as transfers of judicial 
officers and applications for leave of judicial officers and deals with 
correspondence, disposing of less important letters himself and 
forwarding other letters for orders to the judges. It is desirable 
that all High Courts should consider the question of extending the 
duties of registrars so as to relieve the High Court Judges of a 
portion of their administrative work, when possible. Having re- 
gard to the judicial and administrative duties of the registrars in 
the High Court no person should be appointed to the post of regis- 
trar unless he has had considerable judicial experience as a civil 
judge. He is not to be regarded as a secretary only. 

Rule Committees. 

36. When the present Code of Civil Procedure, Act Y of 1908, 
was enacted, an important change was made. The old Codes, the 
last of which was the Code of 1882, laid down the procedure for 
all . courts and no rule of procedure could be altered except by 
legislative enactment. Under the new Code, fundamental princi- 
ples are stated in the sections which compose the body of the Code. 
The main rules of practice are contained in the Orders. Any 
alteration in the main body of the Code can be made only by the 
legislature, but alterations in the Orders can be made by tbe High 
Courts under certain restrictions. The practice now adopted "in 
India is similar to the practice in England. The reasons for the 
alteration were given by Sir Erie Richards, Law Member, in bis 
speech introducing the new Bill on the 6th September 1907 in tbe 
following words : — 
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£ ‘ We cannot bring in bills year by year to remedy defects a& 
they occur. It we were to do so our Statute Book would be full 
to confusion with small enactments. But in the case of amending 
Acts of wider scope the process of legislation must be slow. This 
very bill has been under the consideration of the Government of 
India for fourteen years and the present Code was for a similar 
time on the anvil. The result follows that improvement can only 
be made at long intervals and that imperfections in procedure may 
remain for years unremedied. In this way the action of our courts- 
is hampered and injustice is perpetrated. There is, My Lord, a 
further disadvantage in the absence of any elasticity in such a 
law as this. The Code of Civil Procedure extends practically to 
the whole of British India, indeed I might go further, for it has 
been adopted or is followed in many of the Native States. When 
03ie considers how vast the area is to which it applies ; how diverse 
are the conditions and the wants of the inhabitants of that area 
one realises how impossible it is to frame a fixed Code suitable alike 
to every part of this country. The result is that some of the 
machinery of the Code is more elaborate than is necessary for 
certain areas 

ee My Lord, if some power were given to alter minor provisions 
without resort to the legislature, if there were meams to enact that 
the more elaborate details of procedure should not apply_in special 
cases or in special areas, these two objections will be avoided. The- 
Committee are strongly of opinion that this should be done; they 
believe that in every respect it is expedient to introduce more 
elasticity into oiir procedure. 

A power to vary these provisions or to make new provisions 
is then given to the High Courts hut it is given subject to certain 
checks. In the first place, the High Courts can only act with the 
sanction of the Local Government, or in the case of the High 
Court of Calcutta, of the Government of India. That, My Lord, 
will ensure that every change shall be fully considered before it is 
made, and it will ensure that such uniformity is maintained among 
the various Provinces as may be thought desirable. The Committee 
have strengthened this by their recommendation that no proposal 
for change should be accepted before it has been communicated to 
the Government and to the other Hig*h Courts, though this is not 
a matter which requires to be provided for in the Act. Purther 
than that, it is proposed that High Courts shall only act after they 
have consulted Rule Committees — standing bodies to be erected by 
each High Court on which the various branches of the legal pro- 
fession are to have representatives. The Government of India 
attach much importance to these committees. 'They think that it 
will be most valuable to have the opinion of practitioners before 
changes are made 

37. The provisions relating to the exercise of the new authority 
are contained in Part X of the Act, sections 121 to 131. Under 
section 123 a committee called the Pule Committee was constituted 
in Calcutta, Madras, Bombay, Allahabad, Lahore and Rangoon. 
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It is tlie duty of tliis committee to consider alterations necessary 
in the procedure, and when they have done so to make a report 
under section 124 on those suggestions to the High Court concerned. 
The rule making power is with the High Courts. It has, however, 
to be noted that the legislature can also alter the rules of practice, 
although it would appear that it is open to the High Courts either 
to accept or not to accept the alterations made by the legislature. 

These Rule Committees have all come into being, but so 
far they have not materially altered the procedure laid down in 
the Code. At the time that the Bill was introduced it was sug- 
gested that the High Courts might not he inclined to make much 
use of the authority given to them under the new provisions. This 
point was discussed by the Law Member in the same speech. His 
words were as follows': — 

It has sometimes been objected by those with whom I have 
discussed thi* proposal that High Courts will be inert and will not 
care to exercise tlie power io amend the rules*. My first answer is 
that, even if that be so, no harm will be done, for the position will 
be exactly as it is now.. .My second answer is that I decline to 
accept the anticipation that the High Courts will be inert. Mv 
experience L that the High Courts of India (and I include in this 
expression the Chief Courts) and the Judges who compose those 
Court - are foremost in their desire to improve the administration of 
justice. If liis bill be passed into law they will have the oppor- 
tunity of t a King an active part in the improvement of procedure., 
and I, at least, am confident that they will take advantage of that 
opportunity in the best interests of the public 

i£ Since the Code of 1S82 was passed, there has been a manifest 
improvement in the courts which have to administer it and from 
the information at my command I am confident that the courts 
are improving year by year. The courts can safely Be trusted to 
give effect to principles, and it is in the interests "of justice that 
they should, apply principles rather than limit their judgment * 
to the question whether any principal case before them is within 
the four corners of a section.'' 3 

°8. Over sixteen, years have now elapsed since the provisions of 
the new Code came into force. The anticipations of Sir Erie 
Richards have not so far been realised. The alterations made by the 
High Gouits in the various provinces have been very few, and the 
rules of procedure have not received the attention they should have 
received. The reason for inaction of the various High Courts- 
appear* to have been that they have little or no time to attend 
to these matters. Alterations in rules of procedure entail anxious 
consideration, much preparation, careful examination and lenoHiv 
discussion. And the time has been wanting. 

, ?^ lar( ^ s laid down in clear terms the necessity of 

the situation m respect of the work of Rule Committees. We wish 
to emphasise the point. If these Committees do not function as 
the legislature expects them to function, the work of the courts 
will not only not improve, but will deteriorate. It is impossible m 
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practice for the legislature to devote tlie attention required to 
alterations in procedure as the need conies into being. Even 
if it had the necessary time at its disposal for these duties, it would 
be inadvisable for the legislature to undertake them, as local con- 
ditions vary in different provinces and an alteration that is desirable 
in one province may be undesirable in another. The rule making 
power of the High Courts must not be allowed to fall into abey- 
ance. Whatever be the demands on the time of the Judges of the 
High Courts and other members of the Rule Committees room must 
be made for these duties. 
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CHAPTER 35. 

Transfers of Immovable Property. 

Registered Instruments — Part Performance. 

1. The major portion of the time spent in the actual trial o£ 
suits and proceedings before civil courts is that occupied in examin- 
ing witnesses and recording their evidence. A large volume of 
testimony is frequently adduced to prove a variety of pleas upon 
matters which ought not to depend on oral evidence, but on which 
oral evidence cannot, as the law stands, be excluded, notwithstand- 
ing the provisions of the Registration, Evidence, and Transfer of 
Property Acts and other statutes. The provisions of these Acts were 
framed to make title to land certain and secure, and to compel writ- 
ing and registration at a comparatively small cost in order to avoid 
the expense and uncertainty of litigation. It is for many purposes- 
an accepted principle that documentary proof alone will enable the 
courts to decide rightly, and that people may justly be required 
so to conduct their transactions that their rights will not depend 
upon oral evidence. Only too frequently such evidence can easily 
be purchased and produced, especially by the influential and the 
rich. 

2. Sir Richard Garth, more than forty years ago, when advocat- 
ing the desirability of a complete contemporaneous record of all 
transactions relating to land, indicated the evil to be remedied in 
the following trenchant language. “ I suppose it is almost 
undeniable that to compel such transactions to be reduced to writing 
and have them publicly registered is about the most effectual means 
that any Government can provide of preventing fraud in such 
matters. I suppose it is also undeniable that there is as much- 
fraud and perjury committed in this country with reference to 
such transactions as there is in any other country in the world. It 
is really almost impossible for any one experienced in the proceed- 
ings of courts of justice in India to imagine the amount of wicked- 
ness of that particular kind which is habitually practised there. 
It is literally true that there is hardly any case of importance 
relating to land in which one or other of the parties does not him- 
self attempt or charge his opponent with attempting some fraud or 
perjury ; and it is almost a common form in most suits for each of 
the parties to allege that some at least of the documents which are 
filed by his adversary are forgeries. Now this is nothing short 
of a monstrous national evil. It is frequently subversive of justice. 
It gives rise to the grossest immorality. The courts may check it in 
some degree by prosecutions for perjury and the like, but the system 
is so deeply rooted that it is to the legislature and legislature^ only 
that the nation must look to repress the mischief in any material 
degree. And the legislatures have the means, if they would only 
exercise it, of ^greatly decreasing the mischief. That means con- 
sists in requiring ali contracts and transactions relating to land 
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to be in writing and registered. A very large proportion of so- 
called parol arrangements- are made for tlie purpose of defeating 
creditors or with some other fraudulent object; they are generally 
brought forward in courts of justice to defeat the title of a bond 
fide purchaser for value and in the large majority of cases they are 
disbelieved by the courts and found to be fraudulent. And the 
present law too works injustice in this wav. So many of these oral 
transactions which are set up in courts of justice are found to be 
fraudulent that judges are sometimes induced to mistrust and often 
reject as fraudulent the few that are genuine/ 5 These observations 
iwere quoted by Sir Whitley Stokes when presenting the report of 
the Select Committee on the bill which became the Transfer of Pro- 
perty Act \_cf. Proceedings of Council of the Governor General, 1882, 
Vol. XXI, page 58.] The learned Chief Justice was of opinion for 
these weighty reasons that all contracts and transactions relating to 
land should be in writing and registered ; such a provision would 
prevent a vast amount of fraud and litigation and would be a 
great blessing *to the whole community and especially to those 
who most need security and protection, namely the poorest and most 
ignorant. 

3. The terms in which Sir Richard Garth inveighed against the 
evil of permitting proof by oral testimony of arrangements relating 
to land are as applicable to the proceedings in courts of justice to- 
day as they were forty years ago, and at present the provisions of the 
law as to registered instruments are sufficiently w T ell understood upon 
the whole as to’ make them operate without a degree of hardship 
disproportionate to the gain. We consider, however, that in some 
respects they do not go far enough. Provision is necessary to 
stiffen the law requiring the creation of title to immovable property 
to be effected only by registered instruments and to ensure that the 
points in issue arising for decision in certain other cases do not 
depend on oral evidence. Otherwise unnecessary evil must con- 
tinue. Questions, the determination of which in the absence of 
registered documents is constantly causing delay and uncertainty 
in the disposal of suits, are as follows: — Whether a Hindu family 
is divided or joint : whether there has been a release by a member of 
a joint Hindu family or a surrender by a female heir, or a family 
settlement, or a grant for maintenance; whether there is a con- 
tractual partnership under section 239 of the Indian Contract Act; 
whether a registered document embodies a benami or sham trans- 
action. These have to he decided in many cases by -weighing 
conflicting oral testimony, which has to be heard and recorded 
by the judge. We believe that it is possible to effect improvement 
in some of these cases by an extension of the requirements of the 
Registration law. The principle to he insisted on is that the right- 
of parties shall he determined upon documentary evidence and, so 
far as may he, upon this alone in all cases where it is not unreason- 
-able to require the parties to see that these transactions are com- 
mitted to -writing or are effected by a written instrument. 

4. We are aware that the proposals which we make for this 
purpose are of a far reaching character, although they raise, as we 
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think, no new principle. We would point out, however, that if 
they can he carried into effect the advantage to be gained by them 
is very great. We have tried to make them specific and to state 
them concisely ; but we are well aware that no one of them is simple 
and that it will be necessary to have a fuller consideration of each 
of them in the light of objections that may be taken by High 
Courts, by the profession, by public associations and by the public at 
large. We can only say that after giving to each our best consi- 
deration, we believe, that no one of them is really impracticable. 

To avoid misunderstanding, however, it is necessary to point out 
that to suggest the exact form of amendments in conveyancing 
statutes is a task which involves a minute study of drafting and 
much special consideration of case law. We understand that a 
revision of the Transfer of Property Act is under consideration and 
that considerable amount of attention has already been devoted to 
this work. It is -within pur competence to call attention to the lines 
of reform which seem to us to he called for and on this basis we 
make our recommendation. The actual revision of the Transfer of 
Property Act, even in respect of the matter to which we call atten- 
tion, should be done in the first instance by the specialist in his 
study : it will he sufficient if the suggestions of this Committee can 
be utilised to assist bis labours. 

5. There is, however, one very important legal doctrine which 
requires particular consideration in connection with any proposed 
extension of the requirements of the Registration law. It is the 
doctrine sometimes referred to as the <e doctrine of part perform- 
ance although it may be doubted whether this phrase at all 
adequately describes the principle. The Judicial Committee of the 
Privy Council in the case of “ Mohammad Musa v. Aghore 
Kumar Ganguli ” [1914, I. L. R. 42, C. 801] affirmed the doctrine 
in question. Whatever room for dispute there may he as to the 
exact range of its application or the exact principle which underlies 
it, the doctrine itself is one which all the Indian Courts regard 
themselves, in the present state of the law, as hound to apply. 

6. Section 54 of the Transfer of Property Act commences as 
follows : — 

“ Sale is a transfer of ownership in exchange for a price 
paid or promised or part-paid and part-promised . 99 

Such transfer, in the case of tangible immovable property of 
the value of one hundred rupees and upwards, or in the 
ease of a reversion or other intangible thing, can he made 
only by a registered instrument . 99 

Section 10T provides as follows: — 

k£ A lease of immovable property from year to year, or for any 
term exceeding one year, or reserving a yearly rent, can 
be made only by registered instrument. 

4£ All other leases of immovable property may be made either 
by a registered instrument or by oral agreement accom- 
panied by delivery of possession : 
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cc Provided that the local Government mav, with the previous 
sanction of the Governor General in Council, from time to 
time, by notification in the local official Gazette, direct 
the lease of immovable property, other than lease from 
year to year, or for any term exceeding one year, or 
reserving a yearly rent, or any class of such leases, may 
be made by unregistered instrument or by oral agreement 
without delivery of possession. 3 3 

Again section 59 commences : — 

££ Where the principal money secured is one hundred rupees or 
upwards, a mortgage can be effected only by a registered 
instrument signed by the mortgagor, and attested by at 
least two witnesses. 

££ Where the principal money secured is less than one hundred 
rupees, a mortgage may be effected either by a ‘ regis- 
tered instrument 3 signed and attested as aforesaid, or 
(except in the case of a simple mortgage) by delivery of 
the property. 33 

By section 118 a transfer of property in completion of an ex- 
change can be made only in manner provided for the transfer of 
such property by sale. 

7. If in any case the purchaser or the lessee omits to comply 
with the requirement of a registered document, the question arises 
whether, notwithstanding the statutes, he has obtained any title. If 
the view taken be that as between the vendor and the purchaser 
and as between lessor and lessee an objection based upon non- 
compliance with the statutory requirement is one which cannot 
honestly he taken and which should not he given effect to, a 
question arises whether the requirement of registration is one which 
is supported by any sufficient sanction and whether people will not 
constantly fail to comply with the law because the law will con- 
stantly excuse. As between such a purchaser or lessee and a 
stranger taking from the vendor or lessor hv registered instrument 
without notice, other considerations arise. 

8. By the Indian Registration Act (Act XVI of 1908) the 
requirement of registration is imposed noon all documents affecting 
immovable property coming within certain very wide classes. These 
include instruments of gift and other non-testamentarv instruments 
which purport or operate to create, declare, assign, limit or extin- 
guish anv right, title or interest of the value of one hundred rupees 
and upwards to any immovable property. They include also 
leases of immovable property from year to year or for any term 
exceeding one year. ££ Lease 33 includes an agreement to lease hut 
only if the document effects an actual present demise and operates 
as such. By section 49 no document required by section 17 to be 
registered shall — 

(a) affect any immovable property comprised therein, or 
* (b) confer any power to adopt, or 
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(c) be received as evidence of any transaction affecting suck 
property unless it bas been registered. 

9. So far as mere agreements are concerned, tlie law of India bas 
never followed tbe English Statute of Frauds. Thus a contract 
for sale of immovable property need not be in writing at all 
but it is provided by section 54 of tbe Transfer of Property Act that 
a contract for tbe sale of immovable property does not, of itself, 
create any interest in or charge on such property. In tbe same 
way a contract to grant a lease need not be in writing and specific 
performance may be ordered of an oral agreement. 

10. By section 27 of tbe Specific Relief Act (Act I of 1887) 
specific performance may primd facie be enforced against a party 
thereto or any person claiming under him by a title arising subse- 
quently to tbe contract, except a transferee for value who bas paid 
bis money in good faith and without notice of tbe original contract. 
A< explained in the illustrations to tbe section, if A contracts to sell 
land to 13 and B takes possession of tbe land and thereafter A sells to 
0 tbe possession of B is sufficient to affect 0 with notice of bis 
interest and lie may enforce specific performance of tbe contract 
against C. It is important here to notice that the Limitation Act, 
1908, by Article 113, prescribes as the period within which suits for 
specific performance must be brought three years from tbe date fixed 
for tbe performance, or if no such date is fixed from tbe date, when, 
tbe plaintiff bas notice that performance is refused. 

11. For tbe present purpose tbe above provisions of the law may 

suffice as an indication of tbe conditions of tbe problem. It is not 
our intention to embark upon a critical analysis of tbe case law. 
Prior to tbe decision of tbe Privy Council in 1914 in tbe case above 
referred to, one view very widely taken by tbe courts may be 
illustrated from tbe judgment of Sir Arnold White in tbe case of 
“ Kum Yeerareddi %\ Eurri Bapireddi ” (I. L. R, 29, Madras, 
336). “ We have to choose between laying down a rule which, in 

every case in which a purchaser is in possession under an oral or 
unregistered agreement and tbe vendor seeks to eject, may well 
involve an inquiry as to whether the circumstances of tbe particular 
case are such that tbe defendant is entitled by way of equitable 
defence to a decree for specific performance of the oral or unregis- 
tered agreement and tbe rule that in all cases tbe express words of 
tbe statute must prevail. I do not think we are precluded by 
authority from adopting tbe latter rule, which carries out what 
appears to have been the intention of tbe legislature and seems to me 
to be in accordance with public policy. ” Another view is that 
even in tbe absence of a registered instrument of conveyance the 
vendor or a purchaser from the vendor against whom tbe defendant 
could maintain a suit for specific performance of an oral or un- 
registered written agreement for sale is disentitled from recovering 
possession from the defendant, provided that tbe court deciding tbe 
question of ejectment bas jurisdiction to decree specific performance 
and tbe circumstances are such as to entitle tbe defendant to such a 
decree in tbe suit. This view is based upon tbe English case of 
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Walsh and Lonsdale [1882, 21 C. I). 9]. A third view would 
refuse to the vendor or to a purchaser taking from him with notice 
of tbe prior transaction any right to eject even though the time 
has elapsed within which a suit for specific performance is allowed 
by tiie I ami ration Act and even in cases in which for other reasons 
a decree for specific performance could not be granted. The basis 
for this last view would appear to be found in certain passages 
from Professor Bell’s “ Principles of the Law of Scotland cited by 
Lord Selborne in the course of his decision in “ Haddison- v. 
Alderson.” The purchaser taking without a registered instrument 
is regarded as one whose title is inchoate or incomplete. The 
actings of the parties from the time such purchaser was let into 
possession are regarded as rei interventus raising a personal excep- 
tion which precludes the vendor from maintaining that he has an y 
power of resiling from an incomplete engagement. 

12. It seems somewhat idle to say of certain transfers that they 
can be made only by a registered instrument and of others that they 
may be made either by registered instrument or by delivery of 
the property cf . section 54 of the Transfer of Property Act), if 
nevertheless in the former case delivery of the property in pursuance 
of an oral agreement is to amount to a valid transfer apart altogether 
from any right to specific performance. This, however, would 
seem to be the present position of the law' as regards the interpreta- 
tion of the Transfer of Property Act. It may best perhaps be- 
shown by the following passage which occurs in the opinion of the- 
Pull Bench of the Madras High Court in the case of Yizagapatam 
Sugar Company v. T. Mutliuramareddi ” (45 M. L. J., 528), 
fC What the statute enacts is that a document of title to land — a 
conveyance in short — can only acquire validity, can only in fact be 
provable, on registration. So far from forbidding unregistered 
contracts for the sale of land, it expressly recognises their existence, 
denying to them only the creation of an interest in or charge upon 
the land itself — and therefore leaving their contractual effect as 
between the parties to the contract unimpaired.” In applying 
the doctrine of part performance special difficulty would seem to be 
created in cases where the only evidence of the transaction is a 
document of conveyance required by section 17 of the Registration 

■ Act to be registered but which has not in fact been registered. 
Section 49 of the Registration Act makes it particularly difficult 
to hold that such a document can be received as evidence, treated 
ns a good contract though not as a conveyance, and specifically 
enforced accordingly. Although leases and gifts stand in some 
respect on a special footing, sales, leases, mortgages and exchanges 
are all affected by these difficulties. 

13. In some parts of India the requirement of registration is 
becoming to a large extent ineffective if not nugatory so far as 
regards the object of excluding oral evidence and confining the 
courts to certain documentary evidence in deciding upon questions 
of title. This gives rise to special difficulties in cases where the- 
time limited for bringing a suit for specific performance has long- 
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ago elapsed. A person in possession who may be a squatter, a 
tenant or anyone else can set up that years ago he was let into 
possession as purchaser, mortgagee, lessee for years or otherwise 
and can compel the registered owner of the property to contest by 
oral evidence the truth of these assertions. On the question of 
notice a stranger purchasing from the registered owner may be put 
in a very difficult position in like manner. Such cases, we are 
informed, are occurring with an increasing frequency, particularly 
in Burma and in Madras. So long as they are at all common, it 
cannot be pretended that the requirement of registration is fulfilling 
its intended purpose. 

14. It appears to us that the working out of the principles laid 
down in the case of Mohammad Musa above cited is likely to be of 
more and more difficulty in the near future. The principles cannot 
yet be said to have been defined witb any exactitude or to be 
applied with any uniformity. Our statute boob says nothing about 
part performance. In view of the absence in Indian law of any 
provisions as to contracts really analogous to those of the Statute 
of Frauds, English cases on C£ part performance ” yield a dubious 
and insecure analogy even as regards “ agreements to lease,*' Tbe 
principles derived from Scots law as to locus penitentiae and the 
doctrine of rei inter ventns are, to say the least, not readily adaptable 
to tbe language of the Registration Act or the Transfer of Property 
Act. It is probably right to say that no branch of English Law 
creates more difficulty in our lower courts than the principles of 
equity which were elaborated in England with reference to very 
different circumstances and very different laws. We are not con- 
vinced that the doctrines referred to under the name of part 
performance ” are logical in themselves or when taken together- 
with the language of the Registration Act; but however this may be 
we think that a question has now arisen which the legislature 
should determine. 

15. If the intention o f the legislature in introducing compulsory 
registration was to minimise the chances of litigation, to reduce 
the opportunities for perjury in connection with transactions in 
immovable property and to render titles certain by enabling people 
to act according to the state of the title as disclosed by tbe register, 
it may well be held that the introduction of English equitable prin- 
ciples should not be permitted in derogation of the statutory 
requirements. Even as regards the Statute of Frauds the advisa- 
bility of equitable exceptions has been doubted by a high authority. 
The following passage from Story’s “ Equity Jurisprudence ” was 
quoted by Sir Arnold White in the case already referred to f 29 M 
3-36] L 

£J It must be admitted that tbe exceptions thus allowed do 
greatly trench upon the policy and objects of the StaFute 
of Frauds, and, perhaps, there might have been as much 
wisdom originally in leaving the statute to its full opera- 
tion, without any attempt to create exceptions, even in 
cases where the statute would enable ihe party to protect 
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himself from a performance of his contract through a 
meditated fraud. For, even admitting that such cases 
might occur, they would become more and more rare 
as the- statute became better understood; and a partial 
evil ought not to be permitted to control a general con- 
venience. And it is indeed far from being certain that 
these very exceptions do not assist parties in fraudulent 
contrivances, and increase the temptations to perjury, 
quite as often as they do assist them in the promotion 
of good faith and the furtherance of justice. These 
exceptions have also led to great embarrassments in the 
actual administration of equity; and although in some 
cases one may clearly see that no great mischief can 
occur from enforcing them, yet, in others, difficulties 
may be stated in their practical application which compel 
us to pause and question their original propriety.” 

16. The effect of non-registration upon a document is dealt 
with — none too clearly — by the Indian Registration Act. The 
effect of non-compliance with the provisions of the Transfer of 
Property Act is a connected but a somewhat different question which 
the legislature has not grappled with. The contractual effect of an 
instrument purporting to be a conveyance but void, as such, for 
want of registration and of the actings of parties in connection 
therewith should, in our opinion, be defined by statute and should be 
defined so as to give full effect to the considerations of public policy 
on which the requirement of registration is based. It has been 
shown that the requirement is already applied to transfers of im- 
movable property of several very different kinds. It does not follow 
.that in such a matter they can all be dealt with on exactly the 
same footing. As soon as it is known to be well settled that the 
strict letter of the law will be applied, cases of individual hard- 
ship will cease to occur, and full effect will be given to the con- 
siderations of public policy on which the enactment in question 
was based. 

It is manifestly impossible to refuse to entertain a suit for 
specific performance of a contract, e.y., for the sale of land so long 
as it is brought within a proper period of limitation and is otherwise 
competent. Whether a claim to specific performance should be 
entertained when it is made purely by way of equitable defence may 
seem a comparatively small matter.. We believe, however, that in 
practice the law would work much better if persons claiming land 
under an unregistered transfer are required to bring an independent 
suit for specific performance unless of course twelve years 5 possession 
had given them a title by prescription. So far as future transfers 
or agreements to transfer are concerned, we think that this right 
would be a sufficient recognition of the equities arising from the 
conduct of the parties. For this purpose it should be enacted that 
an unregistered instrument of conveyance, void as a conveyance for 
want of registration, might be deemed to be, of itself, a contract to 
convey, except in tbe case of instruments of gift and witb tbe possible 
exception of agreements to lease. 
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CHAPTER 36. 

Extension o £ ttie Requirement of Registration. 

Partitions and other Transfers. 

1. "We deal first with, partitions under the Hindu Law of joint 
family property. Such partition may be effected without any 
instrument in writing. Numerous circumstances have to be taken 
into consideration in arriving at a conclusion as to whether a parti- 
tion has actually taken place, e.g., separate mess, dwelling, or wor- 
ship ; separate enjoyment of the property; separate income and 
expenditure ; business transactions with each other and the like. All 
these circumstances are merely evidence and not conclusive evidence 
of the fact of partition and they have to be proved by witnesses and 
determined by weighing conflicting oral testimony. If, however, 
there is a deed, it is an instrument of partition within the meaning 
of section 2, clause 15, of the Indian Stamp Act and has therefore to- 
be stamped under article 45 of the first schedule of that Act. The 
stamp duty that, is payable upon an instrument of partition is the 
same as on a bond for the amount of the value of the separated 
share or shares of the property. Such an instrument, if it affects 
property for a value exceeding Rs. 100, falls within section 17 of 
the Registration Act and must be registered. Under that section, 
however, any decree or order of a court, any award or any instru- 
ment of partition made by a Revenue Officer does not require 
registration. 

2. It is now a matter of no little difficulty in each case to deter- 
mine whether a document is an instrument of partition or not, 
whether it effects a change of status, whether it is merely an 
acknowledgment of a partition which is an accomplished fact ox 
does itself effect the partition. Difference of opinion is always 
likely to arise in determining whether the intention of the parties 
is that the document should be the sole evidence of the partition, 
whether a deed is part of the partition transaction or contains merely 
an incidental recital of a previously completed transaction. These 
differences of opinion are due to the existing law which requires no 
deed to evidence a transaction of partition. It may he effected in 
the presence of arbitrators or by the parties dividing the property 
themselves by metes and hounds without any document or merely 
by the preparation of a list setting out the property falling at 
the division to each shareholder. Moreover, the conversion of the 
joint tenancy of an undivided Mitaksliara family into a tenancy in 
common may be effected without any physical separation of "the 
particular items of property. An unequivocal declaration of the 
intention on the part of any one member to sever himself from the 
joint family effects a complete severance or partition in interest ana 
status, though it is but unilateral and is not followed by actual 
division. In every such case the question will he whether the inten- 
tion to become divided in status was clearly and unequivocallv 
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expressed. Such intention may be evidenced in different ways, e.g., 
by explicit declaration or by conduct. If it rests on an inference to 
he derived from conduct, it will be for the court to decide on the 
facts of each particular case whether the conduct is sufficiently 
explicit and unequivocal to warrant the inference. This again 
means the weighing of oral testimony. 

3. In order to place transactions relating to partition as far as 
possible beyond doubt and not dependent for proof on oral evidence, 
it is advisable to enact that in certain cases at least partitions 
should be effected only by an instrument duly registered. The 
question however will have to be considered whether a transaction 
which hitherto has required no document and which accordingly 
can be proved without payment of any duty under the Stamp Act 
should be brought within the provisions of the Stamp Law by the 
requirement of writing and registration. To avoid this the stamp 
duty to he levied may be fixed on such a basis as not to work hard- 
ship upon the parties effecting the partition. 

4. It has been urged that to prescribe writing and registration 
to evidence partition of properties of small value situated far from 
registration offices in villages where but few people are literate, 
might work considerable inconvenience to persons who in the 
ordinary course of the enjoyment of their property have according 
to the Hindu Law to divide and live separate. But this is an argu- 
ment common to all rules requiring writing and registration. The 
Transfer of Property Act and the Registration Act have been in 
force for more than forty years and parties have come to realise that 
transactions of a particular kind have to be effected only in this 
special manner. If once it be enacted that partitions should also 
he effected by registered instruments and if it be also provided that 
after a particular fixed date, any partition not complying with this 
formality should be invalid, we do not think that undue incon- 
venience need he apprehended. 

5. In all the Provinces many of the witnesses favoured the 
suggestion that partitions of immovable property belonging to joint 
Hindu families should be effected only by written instruments and 
that such instruments should he registered. 

6. It is necessary to he clear as to whether in all cases of separa- 
tion of interest causing a change of status there must be a written 
instrument notwithstanding that no actual division of the property 
is made. As already pointed out, the unilateral declaration of a 
single member of a Hindu family may effect change in status. Our 
recommendation is that even such declarations of intention should 
be evidenced by a written instrument duly registered if tbey are to 
take effect as partitions in any sense. Tbe issue of a plaint claiming 
partition may be exempted just as the decrees of courts are at 
present exempted by the Registration Act, but we consider on the 
whole that it would he better not to permit this exemption. The 
main hardship arises under the Mitakshara Law. A very frequent 
form of the difficulty is that a daughter or widow is liable to be 
deprived of an inheritance by means of a false claim of succession 
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by survivorship made by agnatic relations from whom the father 
or husband had in fact separated but without preserving any incon- 
testable record of the separation. So too in execution the judgment- 
debtor’s right very frequently depends on the facts as regards 
survivorship. 

T. We have to consider whether the requirement of a registered, 
instrument should be made to apply to cases in which a joint 
family is not possessed of land of the value of Rs. 1,000 hut is 
possessed of money, book-debts or other actionable claims, of a 
substantial value. In certain classes of the community there may 
be trading families of considerable wealth but owning very 
little land. We think, however, that there would be much diffi- 
culty in ascertaining in many cases the value of book-debts and in 
determining whether or not they belong to the joint family or are' 
the separate acquisition of an individual member or members.’ 
We desire in this matter to introduce the requirement of registra- 
tion as cautiously as possible since experience of its actual working 
would be of great assistance in deciding as to the practicability of 
any further extension. Opinions will differ as to the particular 
limit of value which should he taken as exempting property iron} 
the requirements which we propose. We do not think that tli£ 
requirements of different provinces really necessitate a different 
figure being prescribed for each. If Rs. 1,000 he taken as the 
minimum value of immovable property which should attract the 
operation of the proposed rule we consider that this will work well 
throughout, India. In order to secure certainty as regards the value 
of immovable property we think that Local Governments should be 
empowered to prescribe rules for valuation according to the amount 
of the assessment to revenue or otherwise as they think fit. 

8. By certain special and local acts revenue paying estates can 
only be partitioned by means of certain special formalities and in* 
a particular manner. The rule which we suggest would not inter- 
fere with the validity of any such partitions. 

9. Our proposal in these circumstances is as follows: — 

That in the case of any joint Hindu family if the immovable- 
property belonging to the joint family exceeds the value, of 
Rs. 1,000 — 

(a) no separation of interest so as to make the members of the 

family or any of them cease to be undivided shall be 
effected otherwise than by a registered instrument 
whether any actual division of property he or be not 
made or agreed on in connection therewith, 

(b) no partition of the whole or any . part of the immovable 

property belonging to such family shall he valid unless 
the same be made by registered instrument, • - 

(c) exception from these requirements shall be permitted in 

the case of any decree or order of court, and any instru- 
ment of partition made by a Revenue Officer. 
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Other * forms of transfer. 

10. Tiie Transfer of Property Act requires a registered instru- 
ment when property is conveyed by sale, mortgage, exchange, gift 
or lease and an instrument in writing in the case of the transfer of 
an actionable claim. Section 17 of the Registration Act requires 
registration of instruments of gifts, and of other non-test anient ary 
instruments which purport or operate to create, declare, assign, 
limit or extinguish whether in present or future, any right, title or 
interest, whether vested or contingent, of the value of one hundred 
rupees or upwards, to or in immovable property. There is, however, 
no law requiring any instrument in waiting or any particular for- 
malities with regard to surrenders by female heirs in favour of the 
presumptive reversioner, releases by members of joint Hindu 
families in favour of other members, family settlements which alter 
the status of the co-parceners or the allotment of immovable property 
to a widow for her maintenance. 

11. It is now settled law that if a widow" surrenders her property 
to the presumptive reversioner she ceases to have any estate and the 
ultimate reversioner will he bound by her act. When there is no 
law that she should do this only by an instrument in writing 
registered, the fact of surrender can be proved like any other fact 
in issue or relevant fact by any of the modes allowed by the 
Evidence Act. 

'2. A co-parcener without any intention of giving up his share 
in tne joint family property may be absent for a long time in a 
distant place carrying on trade or managing the estate of his wife 
or father-in-law; when he returns to claim his share in the family 
property he can be met by a plea that he has released his share in 
favour of the other members and he is entitled to no share. As the 
Hindu law contemplates union and not partition as the normal 
status of a family, lapse of time is never of itself a bar to the right 
to claim partition. Article 127 of the first schedule of the Limita- 
tion Act bars a suit by a person excluded from joint family property 
to enforce a right to share therein only if it be not instituted within 
twelve years of the time when the exclusion becomes known to the 
plaintiff. As then mere lapse of time is of no avail, the possession 
of one member being that of all, and as the proof of exclusion is 
highly difficult, a release by the plaintiff and a title in the defendant 
based upon a separate status is constantly put forward. Such 
release not being required by law to be in writing, the fact in issue 
has to be decided by weighing oral evidence. 

13. When members of a joint family have differences and are 
for the sake of peace advised by mediators to continue to enjoy the 
family property as theretofore till a final partition is effected and 
each member is in possession of different portions of the joint 
property, after the lapse of a few years, the suit for partition is 
defended on the ground that there was a family settlement which 
effected a complete division and vseparation of status. And not 
infrequently the mediators themselves take sides and a protracted 
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trial follows with all the delay and expense which we have adverted 
to already. 

14. Again, if a widow is in possession of property she may easily 
plead that it was allotted to her for her maintenance when it; did 
not come into her possession in that manner ; similarly the agnatic 
2 ’elations of her husband may resile from a genuine maintenance 
arrangement and trespass on the property allotted to her. In either 
case the absence of documentary evidence impedes the course of 
justice and contributes to the delay in judicial proceedings. 

15. We have indicated the simplest examples of the cases falling 
in the category of surrenders, releases, family settlements and 
maintenance grants. These cases assume various shapes and the 
issues arise for decision not only in suits between the parties to the 
alleged transaction but also in others where the property affected 
by the transactions is in the hands of transferees for consideration 
We do not propose to deal with all the diverse ways in which trans- 
actions of this kind may he placed before courts in the course of 
judicial trials. The Legislature has prescribed registered instru- 
ments for transactions relating to immovable property even of very 
small value in sections 59, 107, 118 and 123 of the Transfer of 
Property Act. We hut desire to have an extension of the principle 
on which these provisions of the law are based to transactions relat- 
ing to immovable property of the classes adverted to above. They 
are often of great value and importance and must he capable of being 
proved in courts by documentary evidence of a satisfactory nature. 

16. It was pointed out in some provinces that till more registra- 
tion offices were opened and villagers became accustomed to them, 
they ought not to be made to undergo the expense incidental to a 
long journey to a far-aw r ay registration office. But we may point 
out that with the increase in registration work more registrars' 
offices are bound to be opened and that we ought not to rest content 
with the prospect of registration becoming popular in the distant 
future and allow unchecked the evil which we have shown to exist. 
The requirement of registration puts the party to a certain degree 
of expense and trouble but security of title is well worth it to the 
party and of great importance to the State. 

17. Our proposals are that all surrenders by Hindu female heirs 
as limited owners in favour of the presumptive reversioner, all 
releases made by a member or members of a joint Hindu family in 
favour of the other member or members, all family settlements 
whereby the rights of different members of the family are adjusted 
and all. grants to Hindu widows for their maintenance, should be 
in writing registered if immovable property of the value of more 
lhan Rs. 100 is affected thereb}^. 
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CHAPTER 37. 

Registration of Partnerships. 

1. There can be no doubt that, if it be practicable to insist upon 
registration of contractual partnerships, a great deal of uncertainty 
in litigation might be saved, even if businesses belonging to Hindu 
joint families be excluded entirely from the requirements of regis- 
tration. Questions concerning the existence and the terms of a 
partnership arise in cases where persons claiming to be partners 
sue for dissolution and accounts, or otherwise to enforce the part- 
nership agreement. A just decision upon a variety of questions 
under sections 240 and 244 of the Contract Act would be much 
assisted, if terms upon which partnerships have been entered into 
were readily ascertainable. Even more troublesome, however, are 
cases in which a creditor of a firm claims to make a defendant 
responsible as being a partner in the firm. The procedure, where- 
by under Order 30 of the Code suits may be brought or defended 
in the firm’s name, would work with much greater facility than is 
alTpresent possible, and the provisions of Order 21, rule 50, would 
be more readily enforceable if partnerships were compulsorily 
registered. 

2. *We have had on this subject much valuable assistance from 
Mr. B. L. Mitter, Standing Counsel in Calcutta, who has made 
a special study of this question. The memorandum which he sub- 
mitted to the Indian Industrial Commission, 1916 — 18, states the 
position so shortly and admirably that we think it would be highly 
useful to repeat it here: — 

' ££ Partnerships can be formed and dissolved in writing', as well 
as verbally. Deeds of partnerships are, however, rare 
among Indian traders. These traders have partnership 
firms spread all over the country and, so long as business 
is carried on honestly, no difficulty is experienced by 
people dealing with them. Trouble commences when a 
partnership seeks to repudiate its just liability and a 
creditor is compelled to go to law.” 

4 ‘ These partnership firms are not always managed by the part- 
ners. Sometimes, the partners or one or more of them are 
’ found to be engaged in active management, but in very 

■ . many instances they leave the management with gomas - 

tas or servants. In the latter cases the gomastas do all 
acts necessary for or usually done in carrying on the 
business of the partnership. A gomasta gets either a 
fixed pay or such pay 'plus a share of profits or a share 
of profits only in lieu of remuneration.” 

“The capital invested in the partnership generally carries 
interest, but the rate of interest sometimes varies with the 
profits, and it frequently happens that a share of profits 
is paid in lieu of interest. The capital invested may be 
the money of the partners or of a creditor having no 
share in the partnership.” 
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Tie constitution of tie partnersiip or tie internal arrange- 
ments as to shares, capital, interest and management 
generally are unknown to tie outside dealer. SucIl 
knowledge is unnecessary in normal conditions of honest 
trade. But it becomes a matter of jDaramount import- 
ance when he is confronted with a dishonest attempt to 
repudiate just liability and the dispute is to be settled 
in Court.” 

It is well known that Indian traders of tie class mentioned 
above do not attach much importance to the name of the 
firm and changes of name are of frequent occurrence. A 
firm name is no guide to its constitution. Very often a 
minor son’s name is tacked on to that of tie father or a 
grandfather long deceased. There is no method or sys- 
tem in a firm name from which any safe inference can be 
drawn.” 

The difficulty which a stranger has to contend against may be 
illustrated by the defences usually set up in Courts of 
law.” 

Suppose A, B, 0, and D are partners of a firm, the first three 
only having furnished the capital and D contributing 
labour and skill as the working partner. D gets a fixed 
allowance and a small share of the profits as partner. P 
brings a suit against all the four partners for the balance 
of the price of goods sold and delivered. A, B, and C 
put in a joint defence denying that they are partners. 
D in a separate defence? says that he is a mere gomasta 
and he supports A, B, and C in their denial of partner- 
ship. P has got to prove that A, B, C and D are partners. 
He calls a number of witnesses who had dealings with the 
firm for many years and they swear that they always 
knew A, B, C, and D to he the partners. In cross- 
examination they cannot support their evidence with 
any definite facts such as division of profits, for such facts 
can not be within their knowledge. They then go on 
inventing things, e.g., that in some adjustment of 
accounts all four took part, or that the defendants ad- 
mitted to them that they -were partners, or that all four 
sometime or other actually took part in the dealings of 
the firm such as buying or selling, or giving or taking 
delivery, or making or receiving payments, or that the 
defendants always held themselves out as partners and, 
in short, they invent circumstantial evidence in support 
of their contention. Palse documents are produced to 
connect the defendants with the firm. Besides these, 
various other shifts and devices are resorted to. Thus, 
false evidence is given to support a case, true in fact but 
difficult of proof. To rebut this evidence, the defendants 
in their turn bring forward another set of mixed true 
and false evidence to establish their irrelation to the 
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firm. A, B, and C's non-participation in the business of 
the firm is easily proved. D J s acts and conduct are not 
inconsistent with his being a gomasta. After careful 
consideration of a large mass of true and false evidence, 
the Court comes to the conclusion that P has failed to 
prove that A, B, C, and D are partners. His suit is 
dismissed with costs. ” 

u Take another illustration. A, B, C, and D are partners. A 
and B are the capitalist partners, C and D bring in no 
capital but get a share each for managing this business. 
The former have money; the latter have none. When 
sued, A and B deny that they are partners. C and I) say 
they are the only partners and that A and B are mere 
creditors of the firm. The plaintiff notwithstanding a 
mass of evidence, partly true and partly false, finds 
himself unable to prove his case against A and B and 
has to be content with a decree against C and D, which 
is of no value to him. The impecunious partners are 
in these cases invariably put forward as the owners of 
the firm, the moneyed partners remaining in the back- 
ground and supplying the sinews of war against the 
honest dealer.” 

“Instances may be multiplied to illustrate the defeat of just 
claims and the failure of justice in the tangled mass of 
true and false evidence.” 

“ Leaving aside false oral testimony, books of account and letters 
are generally produced in these cases. It is a by- word 
in the corridors of the Courts that dishonest traders keep 
three sets of hooks — one for their own use, the second for 
' use in Courts and in view of possible insolvency and the 
third for defeating Income-Tax authorities. Whatever 
may he the truth about this, it is common experience 
that false books and false entries in books are much too 
frequently used in Courts whenever the issue of partner 
or no partner is raised.” 

u The time and money spent in the trial of the issue of partner 
or no partner are always large. If truth prevails, the 
cost is out of all proportion to the benefit. If truth does 
not prevail, all is wasted.” 

“ It has been suggested that the failure of justice indicated 
above and the mass of perjury and forgery may be avoided 
by the simple expedient of registration of partnerships. 
If provision is made for the compulsory registration of 
all partnerships with the names of all the partners and of 
all changes in the constitution of firms, and also that 
none but registered partners shall he deemed to be 
partners in any Court, the waste, indicated above, may 
oe avoided. Further, persons dealing with firms will 
then know to whom they are giving credit. Such a pro- 
vision will obviate the necessity of resort to dishonesty in 
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the manner stated above. ZSTo law can induce honesty, 
but it can deter dishonesty by rendering it futile. 77 

The practical suggestion therefore is the addition of a section 
to the following effect in Chapter XI of the Indian Contract Act 
(IX of 1872): — 

“ An agreement for partnership can be made only by registered 
instrument which shall contain the names and addresses 
of all the partners and the date of the commencement 
of partnership. Any change in the constitution of the 
partnership, including the names and addresses of the 
outgoing and incoming partners, shall also be registered. 
Registration as partner shall be conclusive evidence of 
partnership and no one whose name is not registered as 
above shall be entitled to claim any right or be liable 
as a partner in any suit or proceeding. 77 

* c Explanation . — In an agreement for partnership between a 
Hindu joint family and a stranger, the Karta for the 
time being shall represent such joint family. 77 

The addition of a clause to the following effect at the end of 
section 17, Registration Act (III of 1877), is necessary to give effect 
to the above suggestion : — 

“ Instruments creating partnerships after the day of 

1918 and all changes in the constitution of such 
partnerships shall also be registered. 7 7 

“ I desire to make it clear that the suggestion made in this note 
does not relate to or in any way affect Hindu joint family 
firms. There are obvious difficulties regarding such 
firms. Under the Mitakshara school of Hindu Law, for 
instance, a male child on birth acquires an interest in the 
family business. It is undesirable, if not imoossible, to 
attempt to interfere with such interest by legislation. 
The suggestion made in this note relates only to contrac- 
tual partnerships, such as are governed by the Indian 
Contract Act. It is necessary to make this point clear. 
So long as a business is a purely joint family business, 
with no stranger in it, the suggested registration will 
not apply. But directly a stranger comes into the busi- 
ness, it becomes a contractual partnership, the two con- 
tracting parties being tbe joint family, as a unit, of the 
one part and the stranger of the other part. Registration 
will in such a case he necessary. The joint family in the 
name of the Karta will he registered, and the stranger in 
his own name. So long as the joint family is regarded as 
one unit, however much it chansres internally by birth 
or death, there is no difficulty. The business of a single 
owner need not be registered. T7or, on tbe same prin- 
ciple, tbe business of a joint family which is really one 
unit. But as soon as a second person comes in, the busi- 
ness belongs to two, i.e ., the family and the stranger, 
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their relationship as between themselves being 1 governed 
by agreement and not by birth. Shortly, registration 
will be compulsory if the partnership is contractual ; not 
so, if the different persons interested in the business- 
acquire such interest by birth and not by contract.” 

3. The Indian Industrial Commission, 1916 — 18, reported as 
follows : — 

“ The vexed question whether registration of partnerships 
should be made compulsory has been many times under 
the consideration of the Government of India within' 
the past 50 years. The last occasion was in 1908, when 
the Bengal and Bombay Chambers of Commerce both 
prepared draft bills dealing with the subject; but their 
drafts were irreconcilable, and the Government consi- 
dered that the proposals did not afford a basis for 
legislation.” 

<c The other chief obstacles in the past to the introduction of 
compulsory registration have been, first the difficulty 
of excluding, and the hardship of including, small 
. partnerships, of which there must be many thousands 
among petty shop-keepers and traders in all parts of 
the country; and second the difficulty of applying regis- 
tration to transitory or single- venture partnerships, 
which are said to he common on the Bombay side. We 
see no reason why either small or single-venture partner- 
ships should he exempted from the provisions of any 
legislation that may he found practicable; for to the 
former the analogy of custom in petty transactions in 
land would apply, and as Mr. Mitter points out, these 
are habitually registered without any trouble and at a 
very trifling cost; and the latter should be, and are, 
governed by the law which regulates partnerships. To 
meet in part these suggested difficulties, it has been pro- 
posed that a compulsory Registration Act, if introduced, 
should run at first in the Presidency-towns only; but 
we see no need for this restriction.” 

J> Looking at the matter in its purely business aspect, it appears 
to us that throughout the main stumbling block in the 
way of compulsory registration has been the Hindu joint 
family system, and that the difficulties in this regard 
would to a great extent disappear, if Mr. Mitter’s pro- 
posals were adopted; they have at any rate the two great 
advantages that a joint family can be registered 
as a single entity, and * that it would be difficult for 
a person to deceive third parties by pretending that be- 
was a partner, when in fact he was not or vice versa . 
We, therefore, consider that Government should take an 
early opportunity of examining the whole question- 
thoroughly with a view to legislation, and in so doing 
should invoke the assistance of the leading non-official' 
lawyers in the chief business centres ; for we believe that 
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few among minor measures would do more to develop- 
confidence and promote business relationship between 
Indian firms and their constituents abroad, and especial- 
ly between European and Indian firms in this country. ^ 

4. The proposal in our questionnaire to the effect that all 
partnerships with a capital of Bs. 500 and upwards should 
be required to be registered obtained considerable favour from 
witnesses in all the provinces. In some places, e.g. y Bombay, it 
was very strongly urged upon us as a reform of immense value. 
There is, however, very great difficulty in formulating for India 
a system of registration of partnerships. 

5. "We consider that it would be impracticable in India to insist 
upon the registration of business names on the analogy of the Eng- 
lish Act of 1916. In India the names of firms are very frequently 
changed. Ho reasonable person puts much faith in the assumption 
that names appearing in the style of a firm are the names of tie 
individual partners. The names of relatives, sometimes rela tires 
long deceased, sometimes minors, are used because they are thought 
to be auspicious. There are other obvious difficulties connected 
with Indian names. 

6. If partnerships were required to be registered, the diffi- 
culty as regards Hindu family businesses might be overcome by 
making the requirements to apply only to contractual partnerships. 
Where a stranger enters into partnership with the members of 
a Hindu family, it would be possible to provide that the family 
might be treated as a single person or unit for purposes of regis- 
tration.. In like manner the difficulty presented by small partner- 
ships is not, we think, insuperable in itself. It might be met 
either by refusing to make any exception in their favour or by 
exempting partnerships whereof 'the capital does not exceed Bs. 500, 
Transactions in land, if of the value of Rs. 100, are at 
present registered as required by law. There seems to be 
no insuperable difficulty here. A greater difficulty is presented 
by the transitory or single joint ventures. On this subject the 
provisions of the Contract Act are somewhat different .from those 
of the English Partnership Act, and very careful drafting would 
be necessary to embody the distinction between partnerships and 
joint adventures. 

T. The real difficulty lies in the principle of law, whereby the 
creditor of a firm is enabled to sue a person, of whose existence he 
may not have known at the time of the transaction and to whom 
he did not give credit, merely by reason of the fact that the 
person sued was in fact a partner. This is the doctrine of the 
liability of an undisclosed principal. It would no doubt be possible, 
if all partnerships had to be registered, to lay down that as each 
creditor. could discover from the register the names of the partners, 
no creditor should be allowed to hold any one responsible for a 
firm’s debt wbo.se name was not registered’ as a partner at the time 
of the transaction. This, however, would be to hamper creditors* 
rather than to help them. We consider that any such povisiort 
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would enormously facilitate arrangements of a benami character 
whereby persons with money would be enabled to engage in trade 
under colour of the names of men of straw providing them with 
a certain appearance of having a prosperous business while at the 
same time running no risk themselves. We are unable to recom- 
mend that the law should refuse, at the suit of a creditor, to enquire 
into the question whether in truth and in fact the defendant was 
not a partner. We think that any such provision is calculated 
to do much more harm than good. 

8. As between partners themselves, however, we think that the 
requirement of registration at all events in cases in which 
the capital at the commencement of the partnership exceeded 
Rs. 500 might he insisted upon, that is to say, that no one should 
he allowed to bring a partnership suit for accounts of the partner- 
ship or otherwise to enforce a partnership unless he and the persons 
against whom he proceeds were duly registered. It would pro- 
bably not, however, be advisable to prevent such a person taking 
steps to bring his liability to an end hv obtaining a dissolution. 
Under the English Money-lenders Act and Business Names Act 
the penalty. for non-registration is that the defaulter is unable to 
enforce the contract of the firm. Iso such provision .would, in our 
opinion, work at all well in India. We think that the probable 
result would be that in the case of just claims made by bond fide 
partners, defences would constantly be put forward on the allega- 
tion that some unregistered person was a partner and that accord- 
ingly the firm’s contract was unenforceable. 

9. We appreciate therefore that registraiion of partnerships 
cannot be recommended as a means for avoiding the main class of 
disputes, i.e. y in cases where a person is sued by a creditor of a firm 
as being really in the position of an undisclosed principal; nor 
would it be of service in cases of estoppel by “ holding out We 
think, however, that if as between partners inter se registration was 
compulsory, the existence of such a rule would do much to enable 
persons dealing with firms to protect themselves. Partnerships 
that were not registered at all would, we think, he looked upon 
with suspicion and would find it difficult to obtain credit. It would, 
we think, be quite possible and reasonable to enforce registration 
as against the partners "by providing that the omission to register 
could be dealt with in criminal courts, much in the manner in 
which a similar omission falls to be dealt with under the English 
Business Names Act. The criminal court might be given some 
wide discretion to have regard to the circumstances of each case 
before imposing a fine or even entering a conviction. If in addi- 
tion to this the law refused to entertain partnership suits as above 
suggested, it would not be necessary to enact that unregistered 
partnerships should be treated as tbougb they were illegal associa- 
tions incapable of suing or being sued as such. Provided that the 
evil consequences of failure to register were limited .as above pro- 
posed, we think that a system of registration can and should be 
iftftaduced. 
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CHAPTER 38. 

Wills and Intestacy. 

1. The Indian Succession Act (X of 1865) is in substance an 
exposition of the English law as regards wills and intestacy. It 
contains the general law upon these subjects since it is expressed 
to apply to all cases of intestate or testamentary succession “ except 
as provided by this Act or by any other law for the time being in 
force.” It is, however, misleading, save from a technical stand- 
point, to regard it as being really the general law of India, because 
Hindus, Mohammadans and Buddhists are expressly excepted from 
its provisions and Government has power to make special exception 
for other persons also. 

It is not necessary for our present purpose to consider in detail 
the minor exceptions, nor is it necessary to enumerate the special 
statutes which have from time to time been passed to deal with 
special classes of people. We may note the existence of such a 
statute as Act I of 1869 which is applicable to Talukdars in Oudk 
and which requires that in certain cases wills made by them must 
be executed and attested three months before the death of the testa- 
tor and must be registered within one month after execution. We 
may note also the Malabar Wills Act (Madras Act Y of 1898) under 
which the wills of a certain limited class of people are required 
to be in writing and attested. The case of Indian Christians may 
also be instanced as dealt with by the legislature in a special 
manner. 

2. Putting aside all special cases, we come to a statute which 
though limited as regards the area affected and the classes of people 
affected, makes a wide breach in the rule that the principles of the 
‘English law of wills are inapplicable to Hindus, Mohammadans 
and Buddhists. The Hindu Wills Act (XXI of 1870) was passed 
to regulate the wills of Hindus, Jains, Sikhs and Buddhists in the 
Lower Provinces of Bengal and in the towns of Madras and Bombay. 
It was intended to provide rules for the execution, attestation, 
revocation, revival, interpretation and probate of the wills of the 
members of these communities. Under the combined operation 
of the Hindu Wills Act (XXI of 1870) and the Prohate and 
Administration Act (Y of 1881) numerous sections of the Indian 
Succession Act (X of 1865) are extended to all wills and codicils 
made by the persons described above on or after the 1st day of 
September 1870 within the area already referred to and to all such 
wills and codicils made outside such area so far as relates to immov- 
able property situate within it. The primary result of the Hindu 
Wills Act where it applies at all is to invalidate all wills except those- 
written and attested as prescribed by the Succession Act. Moreover, 
as section 187 of the Indian Succession Act is made applicable to all 
wills to which the Hindu Wills Act applies, it is necessary not 
merely that the will should be duly written and attested but that 
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probate should be taken of the will after the testator’s death if any 
rioht as executor or legatee is to be established under the will in a 
court of law. This involves the payment of what may be called 
probate duty: it is m form a court-fee under the Court Fees Act 
(VII of 1870) and is calculated as a percentage on the value of the 
estate. 

The Hindu Wills Act does not apply to any case of intestate suc- 
cession, and section 190 of the Indian Succession Act is inapplicable 
to Hindus whether in Bengal, in a Presidency Town or elsewhere. 
Letters of Administration to an intestate’s estate are not in form 
compulsory in the case of Hindus, Mohammadans, Buddhists or 
other persons excepted from the Indian Succession Act. 

3. The Probate and Administration Act (V of 1881) applies to all 
persons to whom the Indian Succession Act does not apply, that is, 
broadly speaking to all Hindus, Mohammadans and Buddhists. It 
provides machinery whereby probate or letters of administration 
may be taken out to the estate of any such person deceased. It 
does not however make it compulsory upon anyone to apply for 
probate or letters of administration. The use of this statute is in 
form purely optional. Under it the will of a person entitled by 
his own law to make an oral will may be proved. If, however, pro- 
bate or letters of administration are sought under this Act the 
court-fee representing “ probate duty” is charged on the value of 
the estate. This not unnaturally discourages such applications. 

4. Certain types of debts due to a deceased person cannot with 
safety be discharged by payment to ail alleged representative in 
the absence of probate or letters of administration. The interest 
on Government paper is an obvious example. Again, courts of law 
cannot be asked to pass a decree against the debtor of a person de- 
ceased in favour of the plaintiff without some proper evidence that 
the plaintiff is the true representative of the deceased. Hence it 
is provided by the Succession Certificate Act (VII of 1889) that the 
district court may grant a certificate specifying certain debts and 
securities and empowering the person to whom it is granted to re- 
ceive the interest or dividends thereon or to negotiate and transfer 
the securities or any of them. The court-fee payable is an ad 
valorem fee based on the value of the particular debts or securities 
comprised in the application for certificate — not on the value of the 
whole estate. vSuch certificates are not given where the right of the 
representative ought to be established by taking out probate or 
letters of administration, i.e., in the case of deceased persons 
governed by the Indian Succession Act or the Hindu Wills Act. 

Again, courts in the Presidency towns do not grant such certifi- 
cates and the right of other courts to grant them is limited in an 
ordinary case by the fact that the deceased must at the time of his 
death have ordinarily resided within their jurisdiction. It happens 
therefore that persons who are not by any statute obliged to take out 
probate or letters of administration are in effect compelled to do so 
in order to realise certain specific debts and securities. In such 
cases they pay court-fee on the whole estate. 
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o. The broad effect of the existing* legislation is that except as 
regards Hindus, Jains, Sikhs and Buddhists in lower Bengal and in 
the Presidency Towns, Hindus, Mohaniraadans and Buddhists are 
outside the compulsory effect of the Probate law. Ho particular 
form of will is enjoined for them : though it is not obligatory upon 
them to obtain probate or letters of administration with the will 
annexed according to Act V of 1881, yet District Delegates have 
been empowered to grant probate or letters of administration with 
the will annexed in those cases in which the parties themselves seek 
to obtain the same. Where no such application is made, the ques- 
tion of the validity of a will arises as an issue in an ordinary suit. 
In such cases an oral will is just as valid and can be enforced in the 
same way as a written will. Of course if the will is oral, the 
strictest proof will be required of it. But a paper drawn up in 
accordance with the instructions of the testator even though not 
signed by him is a good will. Petitions addressed to officials and 
answers to queries from public officers have been held to have 
the force of testamentary instruments. Though nuncupative wills 
■are rare and are very difficult to establish and though the volume 
of litigation based upon such wills is not considerable, yet when 
the issue arises it has to be decided almost solely on the balance of 
conflicting oral testimony. If no form be required for a testamen- 
tary instrument, any scrap of paper may be used to convey the 
intentions of a testator. Again, the courts will have to decide issues 
which arise in such a suit mainly upon oral evidence. If the signa- 
ture of the testator and the attestation of witnesses be not necessary, 
the opportunity is great for false claims to he put forward in 
support of testamentary dispositions of property. With no system 
which compels any person to place before a judicial tribunal a 
testamentary instrument within a reasonable time following the 
death of the testator, it is not unusual for wills to be put forward 
many years after. In these and other ways the time of the court 
is occupied in deciding issues on evidence which is neither definite 
nor beyond doubt. 

6. It has been suggested to us that at the present time it is both 
possible and desirable that in each province legislation should he 
introduced for extending, at least to all Hindus, the requirement 
that a will should be in writing and attested and also the require- 
ment embodied in section 1ST of the Indian Succession Act, namely, 
the requirement of taking out probate. In each province there may 
well be areas in which the conditions as to education and otherwise 
necessitate an exemption. Whether it would be in any province 
possible or worth while to apply such rules to the Mohammadan 
community is a matter for special consideration by the Local 
Governments. 

T. So far as the requirements of writing and attestation go it 
seems to us that the experience gained hv the operation of the Hindu 
Wiils Act in the present provinces of Bengal and Bihar and Orissa 
shows that these requirements may he laid down in the case of Hindus 
with considerable advantage. It can be objected that villagers are 
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ignorant; that most are illiterate and that people conversant with 
the requirements of a valid will might not easily be available in 
rural areas. It is, however, difficult to maintain that this objection 
applies throughout the whole of India with greater force than 
within the area subject to the Hindu Wills Act. The law as to 
wills is in the Hindu Law, as in the Common and the Civil Law, a 
late addition. We do not feel that objection can be taken on the 
ground of interference with rules of Hindu Law that have been or 
are regarded as having a special sanctity. Madras Act Y of 1898 
already referred to is, as we understand it, a statute which imposes 
the requirement of writing and attestation without the requirement 
of probate. We understand that at the present time a proposal i& 
under consideration in the Madras Presidency for extending to the 
wills of all Hindus a similar rule. It seems to us that legislation 
on this principle would do something to prevent long and belated 
inquiries having to he held by courts of law and that in other pro- 
vinces also such legislation would be useful. 

8. Whether probate of such wills when made should he compul- 
sory or not is a further and a much more difficult question. Un- 
fortunately when we come to consider whether probate of such 
wills should be made compulsory the question of law reform meets a 
question of finance. Taxation is a matter beyond our province and it 
is no concern of ours to advocate that any estate be burdened with 
additional taxation. We do not think that any extension of the 
probate law would have much chance of favourable consideration in 
any province if it he regarded as a manifest forerunner of serious 
additional taxation. The incidence of the court-fee which we may 
refer to as probate duty is, as we have shown above, controlled by 
divers considerations which lead in the end to considerable anomaly. 
There is necessarily a considerable inequity in any system which 
exacts probate duty in the case of a will but not in the case of 
intestate succession. AYe appreciate, therefore, the difficulty of the 
financial question. Considering the matter entirely in the interests 
of the administration of the law, it appears to us, however, to be a 
pity to rule out an extension of the provisions of the Hindu Wills 
Act to provinces outside lower Bengal for purely financial reasons. 
If the financial difficulty can, in any reasonable way, be accommo- 
dated we think that it is worthy of consideration whether to enable a 
proper probate system to be applied to Hindu Wills generally 
throughout India some differentiation might not be made as regards 
prolate duty according as the testator had deposited the will in his 
lifetime with the registrar or registered it under the Registration 
law or had omitted to take either of these precautions. We do not 
think it is advisable to insist upon the registration of wills or the 
compulsory deposit thereof with the registrar but to encourage 
deposit or registration would be highly useful. 

9. We would add here a short note as to certificates granted under 
sections 31 and 32 of the Administrator-General ? s Act (III of 1913). 
In Bombay it was suggested to us that the limit of value therein 
mentioned should he raised from Rs. 1,000 to Rs. 3,000. The pro- 
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cedure by certificate of the Administrator General is simple] and 
quicker than the ordinary procedure for obtaining letters of admin- 
istration from the Court. It is a great convenience to everyone 
concerned with small estates and in particular to Insurance Com- 
panies. The conditions under which such certificates are granted 
fully safeguard the revenue and they are acted upon only in re- 
spect of such assets as are mentioned in the certificates. The pro- 
posal was urged upon us in Bombay mainly by reason of delays 
occurring in the office of the Testamentary Registrar in the High 
Court. It seems to us that the proper remedy is to strengthen this 
office. At the same time there can be no doubt that procedure by 
certificate is intended to be and always will be simpler than the 
ordinary procedure, and w T e would like to see its benefits extended 
as proposed. This would involve careful consideration by financial 
authority of the proper rate of fee to be charged upon such certifi- 
cates as regards assets exceeding Bs, 1,000, and of the limit of ex- 
emption from the court fee payable upon applications for Probate 
or Letters of administration. 
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CHAPTER 39. 

Attestation of Mortgage Deeds. 

1. Another direction in which it appears to us that the law 
embodied in the Transfer of Property Act should be modified,, 
relates to the attestation of mortgage deeds. Before that Act was 
passed there was no law requiring the attestation of such deeds. 
Under section 59 of the Act, except in the case of mortgage by 
delivery of possession of property of the value of less than Rs. 100 T 
mo rt gages can be effected only by a registered instrument signed 
by the mortgagor and attested by two witnesses. Prior to the deci- 
sion of the Privy Council (Sami Pattar’s case) given in 1912 and' 
reported in I. L. R. 35, Madras, 60T, it was held in several cases 
that it was not incumbent on the mortgagor to affix his signature 
to the instrument of mortgage in the actual presence of the attest- 
ing witnesses, but that it was sufficient if he acknowleged his 
signature before them. By the above decision, it was held essential 
to the validity of a mortgage instrument that the mortgagor should 
sign the document in the presence of the attesting witnesses: and 
that they must affix their signatures after they saw the executant 
sign the document; mere acknowledgment of his signature by the 
executant before the witnesses is not sufficient. 

2. The hardship wrought by the change in the interpretation 
of the law was so great that the Legislature had to interfere by 
passing the Transfer of Property Validating Act, XXVI of 1917, 
the second section of which lays down that a mortgage or gift 
executed under the Transfer of Property Act, 1882, shall not be 
deemed to be invalid by reason only that any person who purported 
to attest such instrument as a witness did not see the executant 
sign it, provided that such person before signing his name on the 
instrument received from the executant personal acknowledgment 
of his signature to the same. The Act applies only to transfers of 
property made prior to 1st January 1915, and to the United Pro- 
vinces of Agra and Oudh, but the Governor-General may extend 
the Act to other provinces. 

3. Unfortunately experience has shown that the requirement of 
attestation in the strict sense of the Privy Council’s decision gives 
rise to many false pleas. Having regard to the rules in sections 
68 — 71 of the Evidence Act which require the examination of at 
least one attesting witness, mortgagees have been placed at the 
mercy of unscrupulous persons who acted as attesting witnesses. 
Such witnesses when won over by the mortgagor depose that they 
signed after obtaining from the mortgagor an acknowledgment of 
his signature but without actually seeing him sign. It does not 
seem necessary to insist upon the execution being proved to have- 
taken place in the presence of the attesting witness. It wonld be- 
sufficient if mortgages are attested in a manner similar to that pro- 
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Tided for in the case of wills by the Indian Succession Act (section 
50). We think that a provision to this effect should be inserted 
in the Transfer of Property Act by way of amendment. 'The 
requirement of the Indian Succession Act is as follows : — 

“ The will shall be attested by two or more witnesses, each of 
whom must have seen the testator sign or affix his mark 
to the will or have seen some other person sign the will 
in the presence and by the direction of the testator, 
or have received from the testator a personal acknow - 
ledgment of his signature or mark , or of the signature 
of such other person ; and each of the witnesses must 
sign the will in the presence of the testator, but it shall 
not be necessary that more than one witness be present 
at tlie same time, and no particular form of attestation 
shall be necessary. 

4. It has been suggested to us that this will not be an 
-effectual relief from the exactions of unscrupulous attestors and 
that the provisions of sections 68 to 71 of the Indian Evidence Act 
should be made inapplicable to mortgage deeds ; indeed some 
opinions go the length of advocating the deletion altogether of the 
provision in section 59 of the Transfer of Property Act relating to 
the attestation of mortgage deeds, and would be content to leave 
mortgage deeds in the same position as sale deeds. There is con- 
siderable force in these suggestions as, when a document is regis- 
tered, there is an admission by the executant of the fact of his 
having signed the deed of mortgage. We are not, however, pre- 
pared to recommend the repeal of the provision as to attestation in 
section 59. As regards the requirements of the Evidence Act, we 
.make a recommendation in our Chapter on Evidence. 
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CHAPTER 40. 

Suits by Reversioners on the Death of a Hindu 
Female Heir. 

1. The present state of the law relating to the powers of alienation 
of the female heirs of a deceased Hindu who take a “ limited estate ” 
in immovable property is unsatisfactory and is a prolific source of 
litigation. A large number of land or “ title ” suits in many of 
the provinces are by reversioners (1) against these c< limited *’ 
owners and their transferees or (2) against the latter after the death 
of the limited owner, calling in question the validity of the trans- 
actions entered into between them. They are almost always con- 
tested and give rise to very great uncertainty. In the second class- 
the propriety of the alienation is very often called in question 
long after the transaction. When the alienation is thus attacked, 
the transferees naturally find it difficult to support it on account of 
the disappearance by that time of the direct evidence required to 
prove the binding character and validity of the transfer according 
to Hindu law. In the Punjab Mohammadan widows some- 
times succeed to their husbands’ lands where there are no sons or 
descendants in the male line and they hold such lands for life or 
till they marry again, exactly in the same way as Hindu widows. 
Suits to set aside alienations made by Mohammadan widows or to- 
have them declared void except for life or till remarriage of the 
widow appear to be quite as numerous in the Punjab as suits to set- 
aside alienations made by Hindu widows. 

2. In the following extracts from the statement of objects and' 
reasons prefixed to a private bill introduced in the Madras Legisla- 
tive Council by Diwan Bahadur M. Itamaehandra Eao in 1915, the 
evil to be remedied is thus indicated. 

£< It is now settled by a long course of decisions of the Judicial 
Committee of the Privy Council and the courts in India 
that a Hindu widow takes only a restricted estate in the 
property of her husband and that at her death such 
property passes to the heirs of her husband except as h> 
such portion as may have been alienated by her for legal 
necessity. Alienations of her husband’s estate, or 
portions thereof for legal necessity, which includes the 
payment of her husband’s debts and other charges on 
the estate, such as the payment of maintenance, debts 
incurred for the funeral obsequies of her husband and for 
other primary religious purposes, are valid and bind the 
actual reversioner succeeding to the estate on the death 
of the widow. The propriety of these transactions is 
generally called into question only after the death of 
the widow several years after they are entered into, when 
most of the evidence in regard to them had disappeared. 
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Tliis lias operated very mueli both to the detriment of the 
wido tv and the purchasers. Even in cases where the 
widow had to dispose of the whole of her husband’s estate 
or such portion as may be necessary for purposes recog- 
nised by law as affording a justification, the widow is 
not able in most cases to realise the full value of the- 
property. The intending purchaser has at present no 
guarantee whatever that the transaction will not be 
called into question after the death of the widow and the 
widow is therefore driven to dispose of the property at 
much below its fair price which it would have fetched 
had the disposition been by a full owner. On the other 
hand the purchaser is still liable to be sued by the 
reversioner after the death of the widow and the burden 
of making out the validity of the transaction is thrown 
on him many years after it takes place.” 

-■ - -v- % *■ 

It is or ten beneficial and even necessary in many cases for 
the limited owner to exchange a portion of the deceased 
male owner’s property for other property. If the party 
entering into the transaction were a full owner, he could 
effect the change without any difficulty, but there is a 
legal impediment in the way of the widow or other 
limited owner doing the same. The Hindu Law does 
not authorise a transfer by way of exchange by a limited 
owner and it has been held that she cannot make an 
alienation of the estate in order to improve it or even 
to develop the estate.” 

* * * * V * 

The law in regard to mortgages by limited owners is also 
equally unsatisfactory. In executing mortgages it has 
.been the usual practice of the country to mention 
merely the particular legal necessity which has com- 
pelled the widow to borrow funds without expressly 
specifying whether her own life interest or the entire 
estate is hypothecated. It is open to the widow to 
pledge her own limited interest even for debts binding 
on the estate or to make it clear that she intends to bind 
the entire estate of the last male owner for the amount 
secured by the mortgage. This question is most often 
raised after a sale is held in execution proceedings. To 
find out what interest has actually passed to the pur- 
chaser it has been held that the pleadings, the documents 
sued on, the decree and all subsequent execution 
proceedings will have to he scrutinised by the court 
with a view to ascertain the intention of the parties. 
(I. L. R. 34 Madras, 188; I. L. R. 37 Madras, 22.) 
There is therefore a great deal of uncertainty in finding 
out the interest disposed of at court sales where limited 
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owners such as a widow or a daughter are judgment- 
debtors.” 

“ It is proposed to empower, with the permission of the court,, 
the limited owner to execute a mortgage or a lease for 
any purpose binding on the estate and that, in that 
event, the mortgage or lease will have the same effect 
as if it were executed by the last full owner. The 
limited owner, the mortgagee and the lessee will, it is- 
expected, be placed in a better position by this provision 
and intending purchasers will be relieved of the diffi- 
culties and pitfalls now existing in regard to execution 
sales.” 

3. The time has, in our opinion, come for devising some measure- 
to combat the evil, to diminish in a substantial manner the volume- 
of this species of intricate litigation and to afford appreciable relief 
to courts, to protect hona fide transferees, limited owners and 
reversioners alike. 

4. Objections to the interference with the existing law in any 
manner were not wanting when opinions were called for on the bill 
by the Madras Government. A widely representative opinion may 
be quoted here, viz,, that of Diwan Bahadur T. Janakiramayya, 
(retired district judge) : — 

The person entitled to inherit the property of the male- 
owner, on the death of the limited owner, is not necessa- 
rily the same presumptive reversioner living at the time 
of the alienation, and, in most cases, it may so happen 
that the presumptive reversioner living at the time of 
the transfer dies before the death of the limited owner 
which is the starting point for succession, and some other 
reversioner might be entitled to inherit the property 
actually; the provisions of the present bill render the 
transfers made by the limited owner in the above 
circumstances binding and conclusive against the latter 
also, and in my humble opinion they defeat and strike at 
the root of the rule of the Hindu law (that after a Hindu 
widow or daughter it is the nearest male heir then living 
that succeeds).” 

<c It may be said on the other hand that the two conditions 
imposed, viz., (1) the consent of the then presumptive 
reversionary heirs for the transfer and (2) the order of 
the court made after hearing both parties and recording 
evidence on both sides, are sufficient safeguards, but they 
are not so.” 

“ A limited owner who_wants to make a transfer of .the property 
may easily purchase the consent of the then presumptive 
reversionary heirs by paying them some bribe and the 
latter may not care at all to consider if the proposed 
transfer is really for the benefit of the estate, as they are 
not sure that they will survive the widow and get the 
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estate for themselves or for their own heirs. The- 
interest which the presumptive reversionary heirs possess 
in the property at the time of the contemplated transfer,, 
is merely a contingent one and very uncertain and they 
might very properly think it better and more profitable 
in their own interests to give away their consent for 
any money they can get, and consent to the transfer of 
the property which they or their heirs might not 
eventually get, thus availing themselves of the common 
saving that ‘ a bird in the hand is worth two in the 
bush . 5 ” 

“ The case of the limited owner is also similar. Until the 
whole property is exhausted and with a view to secure 
some private fund for herself, or for her own relations, 
she may try to invent some necessity, or the other, for 
transferring the property, which she knows full well, 
goes on her death to persons in whom she is not at all 
interested and wdio may even be her enemies, and being 
guided by such motives, she may not care to secure 
proper and adequate price for the transfer.” 
hTow turning to the intending purchasers, they will always 
try to take advantage of the new bill, and directly, or 
indirectly and by various means, fair or foul, induce the 
limited owner to alienate the property for quite an 
inadequate consideration. In this connection it may be 
remembered that limited owners are, as a rule, 
uneducated and ignorant, lacking 'worldly experience 
and wisdom owing to their peculiar social position and 
conditions, and how easily they can he misled and 
defrauded by others can be conceived very easily.” 

<£ As regards the court’s orders the limited owner and the then 
presumptive reversionary heirs would he the only chief 
parties to the proceedings, and when they are guided 
by the personal considerations above mentioned, there- 
can he no guarantee that they place all the facts and 
materials before the courts, and in the absence of such 
a guarantee the courts cannot he expected to pass right 
orders. Also, the presumptive reversionary heir may 
not care to collect all the available evidence and place it 
before the court, as he is not immediately benefited 
materially in any way by doing so, and as his succession 
to the property, if any, is very uncertain and doubtful. 
When the limited owner and the then presumptive 
reversionary heirs as well as the intending transferees 
combine together and act in collusion, it is possible and 
even probable to have the required order passed by the 
court without any difficulty.” 

“ A T o doubt, the present bill mar stop the litigation now going 
on, to some extent, but it is greatly feared that if the 
bill were to be passed into an Act, not a bit of the pro- 
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pertv inherited by a limited owner would hereafter be 
left untransf erred by the time of her death, and thus the 
rule of the Hindu law referred to supra would virtually 
be a dead letter/ 5 

4tf Under the present law", there is a chance for the reversioner 
that survives the limited owner and actually inherits 
the property, to impeach collusive transfers made by the 
latter; and also the transferor, as well as the transferee, 
acts very carefully on account of that fear ; and these are, 
in my humble opinion, a check to some extent against 
collusive alienations by a limited owner. Under the 
present bill, these checks are altogether removed and it 
seems to me to be very unjust to deprive the reversioner 
that is entitled to inherit the propeity under the law, of 
all his rights and chances to establish them, to shut his 
mouth and bind him by a transaction, or an order to 
which he is not a party. 5 5 

5. The Indian judges of the Madras High Court, viz . , the late 
Sir. S. Subramanya Aiyar, Sir Sadasiva Aiyar, Mr. T. Y. Seshagiri 
Aiyar and Sir C. Y. Kumaraswami Sastri accepted in the main the 
need of legislation on the lines of the proposed Bill. Sir S. 
Subramanya Aiyar desired to go much further than the Bill and 
wanted to restore the Hindu Law to what it was before the rule grew 
by a misunderstanding of the text of Yagnavalkya relating to the 
estate taken by female heirs in property acquired or inherited by 
them. The following is an extract from his minute: — 

ec At the very outset, I beg to say with the utmost deference 
to all concerned that the state of the law in regard to 
Hindu limited owners, dealt with by the bill, is most 
unsatisfactory and calls for immediate remedy by way 
of legislation. The present state of things is entirely 
due to the innovation introduced quite unconsciously, 
almost by a gradual imperceptible process by judicial 
decisions really within the last thirty-five or forty years 
in regard to the nature of the estate devolving on Hindu 
women in property inherited by them from their rela- 
tions. This innovation consisted in holding .that in 
such cases the taker is entitled to the property only 
during her life, and that on her death the succession to 
the property was not to her own heir, but to the heir of 
the last full owner, as that owner was called. This 
doctrine of reverter, as it is spoken of, was absolutely 
unknown and foreign to the system of Hindu law 
followed in this Presidency previously for centuries. 
This new doctrine had its origin in Bengal and first 
found its way into the decisions of the courts in that 
Presidency in cases governed by the Dayabhaga school 
of law. Later on the doctrine was applied even to cases 
governed by the Mitakshara school of law, as adminis- 
tered in that Presidency. This extension was eventually 
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upheld by the Privy Council in certain Bengal cases,, 
and the High Court in this Presidency felt bound to 
follow, in cases which came before it, such rulings of the 
final authority. That all these decisions proceed upon a 
total misunderstanding of the passage of the Mitakshara 
on which they purport to rest is no longer controvertible. 
The error was due to the judges having had to act on 
imperfect information. They were thereby completely 
misled as to the indisputable import of the passage. 
Research made by eminent lawyers and judges since the 
date of the leading erroneous decision, has established 
beyond doubt that the law as laid down in that passage 
gave full and complete title to every woman in property 
inherited by her and that such property was to descend 
to her own heirs and not to those of any predecessor of 
hers. This is now acknowledged by all the high autho- 
rities on Hindu law, but such acknowledgment is of 
little avail unless the legislature will step in and rectify 
matters. No doubt such legislative interference would 
be uncalled for, were the error of the courts not produc- 
tive of the incalculable mischief which is accruing to 
the community as a direct consequence of it, and which 
shows no tendency to diminish. Put in a few words, 
the result of the new doctrine is constantly recurring 
ruinous litigation, uncertainty of titles in connection 
with estates large or small, unrighteous speculation in 
law suits and much perjury. Id my humble judgment 
the best, safest and most acceptable remedy is to restore 
the law of the Mitakshara by a declaratory enactment 
to that effect.” 

* * * * * * 

Lastly I submit, even if any section of the Hindu community 
has come to reconcile itself to the existing state of the 
law on the point in question, that ought not to prevent 
legislation necessary to avert the public mischief due 
to such a state of the law. It remains for me briefly 
to indicate the course to he followed if the change I 
advocate be held impossible, which, I hope, will not 
happen. In that case Ihe limited owner should he 
enabled in conjunction with her immediate reversioners, 
for the time being, to delimit the estate, if I may use 
such an expression, so as to make the property free from 
the qualifications and conditions which give rise to the 
anomalies now affecting the possessions of Hindu limited 
owners. While no doubt it is necessary to recognise 
limited ownership as part of a general system of inheri- 
tance, it is absolutely opposed to the well-being of the 
community governed by such a law of inheritance. The 
rule introduced long ago, permitting a limited owner to 
. renounce in favour of the next reversioner, would afford 
ample justification for a law to enable immediate 
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reversioners to co-operate with, the limited owner for 
enlarging* her estate and thereby put an end to the 
difficulties which are unavoidable so long as her estate 
continues a limited one. 57 

I have no hesitation in saying that it is a misnomer to speak 
of the right of a Hindu reversioner as a right in any 
proper sense of the term. It is in reality but a chance 
and in many cases a very remote chance only. That 
is why the Transfer of Property Act has made these 
chances worthless as objects of any legal transaction 
by declaring that a transfer of the right of a Hindu 
reversioner is utterly null and void to all intents and 
purposes. The truth is that the limited estate and the 
reversionary rights in question are judicial creations, 
inherently incapable of being made so as to work without 
friction. For on the one hand the majority of persons 
in the category of reversioners are unconnected by blood 
with the limited owner and thus parties in whom she 
feels no interest whatever. Again, on the other hand, 
the law permits her, in certain circumstances, to enter 
into transactions on their behalf also, so as to bind them. 
In this state of things it is inevitable that conflicts 
between the limited owner and the large body of rever- 
sioners should continue to arise during the whole term 
of the existence of the limited ownership. Ho legal 
ingenuity can devise measures for ensuring good relations 
between parties so situated with reference to each other. 
The best solution of the difficulty which has been the 
outcome of judge-made law is, as I have said, the restora- 
tion of the law under which such conflicts of interest 
did not exist- — a law which prevails to this day in the 
neighbouring French Settlement of Pondicherry gov- 
erned by the Mitakshara, as is also this Presidency. 55 

6. The evidence taken by us was fairly divided. While almost 
everyone realised the existence of the evil, some were against all 
interference. This attitude seems to us to he unduly despondent 
or unduly conservative, though we appreciate the force of many 
of the objections to the Limited Owners Bill. A female heir under 
the Hindu Law is not the owner of a life estate. Her estate is that 
of the owner for the time being but with some restrictions as to 
alienation. For many purposes she represents adequately and com- 
pletely the estate she inherits. As we have seen there are some 
who take the view that the Mitakshara never contemplated a female 
heir taking what is called a cc limited 55 estate. Moreover, as it 
is, a female heir can alienate the whole estate for purposes binding 
on the ultimate reversioner. She is almost the absolute owner of 
the income and it is her own heirs that ordinarily succeed to it if 
left unspent. There is nothing to prevent her surrendering the 
estate to the presumptive reversioner, if she chooses, and the actual 
reversioner at her death will be bound by it, even, it would seem, 
Though she retains a part for her maintenance. 
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7. Many of those who favoured us with their views, realising the 
•existence of the crying evil, suggested various remedies the princi- 
pal of which are as follows : — 

(1) Reduction of the period of limitation prescribed by both 
Articles 125 and 141 of the schedule I of the Indian 
Limitation Act. 

f2) Procedure by way of originating summons to get the sanc- 
tion of a court for the alienation. 

(3) Action to perpetuate testimony, as under Order 37, rules 35 

to 38 of the Rules of the Supreme Court (England) to 
preserve evidence which may otherwise be lost. 

(4) A special enactment on the lines of the Madras Limited 

Owners Bill of 1915. 

8. "We shall first consider the question of Limitation. Articles 
125 and 141 of the Indian Limitation Act run as follows : — 


Description of suit. 

i 

j Period of Limitation. 

Time from which period 
begins to run. 

25. Suit during the life of a Hindu or 
Muhammadan female by a Hindu 
or Muhammadan, who if the 
female died at the date of institut- 
ing the suit would be entitled to 
the possession of the land, to have 
the alienation of such land made 
by the female — or a sale held in 
execution of a decree against her— • 
declared to be void except for 
her life or until her re-marriage. 

I 

j Twelve years . 

i 

! , 

Tbe date of the aliena- 
tion. 

141, Like suit for possession of 

immovable property] by a Hindu 
or Muhammadan entitled to the 
possession of immovable property | 

Twelve years , 

i 

When the female dies. 


on the death of a Hindu or ! 
Muhammadan female. 


Article 125 is expressed to apply to suits instituted by the 
presumptive reversioner, that is, by one who if the limited owner 
died at the date of the suit would be entitled to possession. A 
more remote reversioner may, however, in some circumstances main- 
tain a suit for a declaration that a Hindu widow’s alienation does 
not bind the reversion, e.g ., if the next reversioner refuses without 
sufficient cause to sue or has concurred in the alleged wrongful act 
or is acting in collusion with the widow or is precluded by his own 
act or conduct. There are also other circumstances which may 
give him the right to sue. Until recently it was thought by some 
authorities that any such a suit fell under Article 120, which is a 
residuary article providing six years from the date when the right to 
sue accrues. In the view, however, of a Full Bench of the Madras 
High Court in a case to which we will shortly refer this opinion 
is erroneous. [ ff Yaramma v. Gopaldasayya ” I. L. R. 41, M, 659,] 


s 
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It is, however, clear that under the present law T the omission 
, ;il the part ot the presumptive reversioner or of all reversioners to 
institute a suit such as is contemplated by Article 125 does not 
prevent the institution of a suit for possession by the ultimate 
reversioner under Article 141 upon the death of the widow. 

9. A sale in execution of a decree against a widow may not be 
an alienation within the meaning of article 125 and a suit for a 
declaration in respect thereof was held to fall under article 120. 
Whether a remote reversioner claims through the presumptive 
reversioner and in what classes of cases he should he deemed to so 
claim are matters in which different and divergent views have 
prevailed. 

10. In a suit under article 141 the right to sue accrues only 
on the death of a Hindu female. Where there are successive female 
heirs time runs w r hen the last of them dies. The rule is extended 
to Mahommedans where they have adopted or as in the case of 
Hindu converts to Islam, have retained the Hindu law of property. 
When the ultimate reversioner brings a suit the alienee from the 
female heir is bound to prove that the alienation has been made 
for justifiable necessity. Very often, the female heir or a succes- 
sion of them live for three decades and more after the date of the 
alienation. The Hon’ble Mr. (now Sir) B. H. Sanaa in his speech 
in the Madras Legislative Council when the Madras Limited 
Owners Bill was introduced, referred to a case in which an aliena- 
tion of this kind was attacked after an interval of more than eighty 
years and one of us has tried a case in which the question arose 
sixty years after the alienation. It is obvious that any investi- 
gation made as to justifiable necessity after the disappearance of 
all the relevant and direct evidence must lead to a mass of perjured 
testimony being put forward with no satisfactory result. In such 
cases special consideration is no doubt given in favour of the alienee 
on whom the burden of proof lies but this is no certain benefit. 
Many of the witnesses who appeared before us advocated the modi- 
fication of this rule of limitation in such manner as to minimise 
The great waste of time and manifest insecurity to title, engendered 
by the existing state of the law. 

11. One suggestion is to retain article 141 as it is and reduce 
the period of twelve years to three years so that the plaintiff may 
come into court as early as possible after the widow’s death. A 
further suggestion has also been made, that if the presumptive 
reversioner does not bring a suit to set aside the alienation within 
twelve years after the alienation becomes known to him, he and 
all other reversioners should he debarred from claiming the pro- 
perty after the death of the female. In similar cases the 
provision prescribed in the Punjab Limitation Act of 1900 was 
stated before us to have worked satisfactorily. In a recent case 
fVaramma v. Gopaladasayya- I.L.R. 41, M. 659] a full Bench of 
the Madras High Court has held that a suit by a reversioner to 
set aside an alienation bv a Hindu widow is a representative suit 
on -behalf of all her reversioners then existing or thereafter to be 
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born and all of them have but a single cause of action which arises 
on the date of the alienation. Hence if by failing to sue within 
the twelve years allowed by article 125, the claims of existing 
teversioners became barred by limitation, reversioners thereafter 
born are equally barred. As already pointed out, under the Hindu 
law, as it stands now, the female heir can at once surrender the pro- 
perty to the presumptive reversioner and the ultimate reversioner 
will ordinarily be bound by her act. It has been even held that a 
Hindu widow could, reserving some property for her maintenance, 
surrender the rest of the property. In the case of partial aliena- 
tions, if the presumptive reversioner consents for a considera- 
tion and becomes the ultimate reversioner it would seem that he 
as well as his sons will be estopped from contesting the alienations. 
In any case the consent even without consideration of the then 
presumptive reversioner will be a valuable piece of evidence to 
uphold the alienation. In fact some judges are of opinion that 
this will shift the onus of proof and the ultimate reversioner will 
have to prove want of necessity. It is well known that in the case 
of old alienations this factor almost decides the case in favour of 
alienees. Notwithstanding that no length of possession adverse to 
the female heir would bar the reversioner and although he has 
twelve years reckoned from her death within which to sue, yet 
if she sues to recover the property from a person in adverse pos- 
session and fails, the reversioner may be barred by the decree. 
We make these observations to show that the doctrine that no 
act of the presumptive reversioner should prejudice the ultimate 
reversioner is not an absolute doctrine. In the circumstances 
we think that a very reasonable solution may be found by enacting 
that if none of the presumptive reversioners brings a suit to set 
aside the alienation or a sale held in execution of a decree 
against her, to have it declared void (as contemplated in articls 
125), all reversioners should he debarred after a certain time 
from instituting such a suit or claiming the property after the 
death of the limited owner. A suggestion to this effect will he 
found in the case cited (I. L. R. 41, Mad.) at page 677 in the judg- 
ment of Sadasiva Ayyar, J., wdio would add to article 141 the words 
^ or 24 years from the date of the alienation not declared invalid 
by decree in an appropriate suit, whichever term first expires.” 

12. Those who suggested the adoption of the practice relating 
to “ perpetuation of testimony ” and fC originating summons,” 
have not put forward any definite proposals. The Limited Owners 
Bill of Diwan Bahadur M. Ramachandra Rao seems to combine 
the procedure relating to both these matters as described in the 
Orders and Rules of the Supreme Court. 

Order 37, rules 3b to 38 of the Rules of the Supreme Court 
relate to actions to perpetuate testimony. 

Rule 35 runs as follows : — 

Any person who would under the circumstances alleged by him 
to exist become entitled, upon the happening of any future event, 

s 2 
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to any honour, title, dignity, or office, or to any estate or interest 
in any property, real or personal , the right or claim to which cannot 
by him be brought to trial before the happening of such event, 
may commence an action to perpetuate any testimony which may 
he material for establishing such right or claim. 

Under rule 36 the Attorney-General has to be made a party in 
all actions in which the Crown may have any estate or interest 
in the matter of any action under rule 35. Under rules 37 and 38 
witnesses shall not be examined to perpetuate testimony unless an 
action has been commenced for the purpose and no action to per- 
petuate the testimony of witnesses shall be set down for trial. 

An c; originating summons ” means every summons other than 
a summons in a pending cause or matter [Order 71, rule 1 (a)"]* 
The form and issue of originating summons, appearance to and 
attendance under such summons are provided for by Order 54, 
rules 4-B, 4-C and 4-D. 

In any division of the High Court any person claiming to be* 
interested under a deed, will or other written instrument may 
apply by originating summons for the determination of any ques- 
tion of construction arising under the instrument and for a declara- 
tion of the rights of the persons interested (Order 54 (a) } rule 1). 
But the court or judge shall not be bound to determine any 
such question of construction, if in their or his opinion it ought 
not to be determined on originating summons . 3 9 

Any person claiming to be interested in the relief sought as 
creditor, devisee, legatee, next-of-kin or heir-at-law or customary 
heir of a deceased person may take out, as of course, an originating 
summons returnable in the Chambers of a judge of the Chancery 
Division for such relief of the nature or kind following as may 
be by the summons be specified and as the circumstances of the- 
case may require (that is to say) the determination without an 
administration of the estate of any of the following questions or 
matte rs : — 

(1) any question affecting the rights or interests of the person- 

claiming to be the creditor, next-of-kin or heir-at-law, 

(2) the approval of any sale, purchase, compromise or other 

transaction (see Order 55, rule 3). 

13. The object of the proposals contained in the Limited 
Owners Bill is to bring the case before the court before the tran- 
saction is entered into, compel full disclosure at the time of the* 
existing circumstances and thus to obtain the sanction of the court 
upon, materials the record of which will remain. The object of 
the action for perpetuation of testimony is to preserve evidence in 
cases in which a suit cannot be instituted at once. These sug- 
gestions seem very reasonable, but we think that they are open 
tn serious objections and that they would tend to much litigation 
as to whether or not the evidence led before the court on the origi- 
nating summons had been fully and fairly disclosed and as to 
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whether the evidence that had heen preserved was reliable or per- 
jured. Moreover, considering* the number of such alienations that 
take place grave risk would be incurred of flooding the courts with 
extra work. Every alienee would probably feel obliged to 
have recourse to these means of safeguarding his title. If he did 
not do so, an inference would inevitably be drawn against him. 
After all, the great majority of such alienations do not come at 
present before the courts for one reason or another. 

14. For these reasons we recommend, as the best way of deal- 
ing with this highly important cpuestion, that the right of the’ 
ultimate reversioner to treat the date of the widow’s death, i.e. } the 
opening of the succession as giving a new start to a period of 
limitation and as the date of the accrual of a new cause of action 
for questioning the propriety of the alienation or court sale should 
no longer be absolute. We think that it would be both possible and 
reasonable to revise the law of limitation in these cases and to intro- 
duce provisions of the same character as those which are to be found 
in the Punjab Limitation Act (I of 1900) and Punjab Act I of 
1920. In the Punjab few owners of land have unlimited rights 
of disposition under the Customary Law. This, in the past, gave 
rise to suits brought long” after alienations had been made by 
limited male owners to have the alienations declared void in the 
interests of some heir of the male owner. It may be that in the' 
Punjab the right of the ultimate reversioner under the Customary 
Law is not so uncertain as is usually the case during the lifetime 
of a Hindu woman. The principle, however, is that, if within 
a certain number of years during which the identity of the person 
who will ultimately enjoy the reversion cannot be ascertained, 
the alienation is not attacked by anyone of the persons then 
existing and having the right to sue for a declaration that the 
alienation does not bind the reversion, then the ultimate rever- 
sioner should take the estate as he finds it. The period prescribed 
in the Punjab has recently been shortened from twelve years to six 
years. The suggestion of Sadasiva Ayyar, J., above referred to 
is a period of twenty-four years. In our opinion .for this purpose 
the best period would be twelve years. We proceed to state the 
position of the law as we would like to see it. 

15. In the first place, the application of article 120 and its 
reference to the accrual of the cause of action ” to declaratory 
suits brought by a reversioner other than the presumptive rever- 
sioner was never intended by anyone and should be definitely 
negatived. It should be enacted that all declaratory suits brought 
by any reversioner during the lifetime of the limited owner for 
a declaration that the latter’s alienation does not bind the rever- 
sion are representative suits in the full sense of the term. The 
result of any such suit should hind both the alienee and all 
reversioners except of course when set aside in appropriate pro- 
ceedings as having been obtained by fraud or collusion. For this 
purpose Order I, rule 8, Civil Procedure Code, with any necessary 
adaptation or amendment should be applied compulsorily to all such 
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suits. Tlie circumstances under which, it is open to a reversioner 
other than the nearest reversioner to maintain such a suit may very 
well be left as at present. This being premised, we would allow a 
period of twelve years from the alienation within which any rever- 
sioner entitled to bring such a suit might institute the same. In the 
case, however, of any reversioner not in existence at the time of the 
alienation we would permit no extension of this period of twelve 
years, whereas to a reversioner in existence at the date of the aliena- 
tion we would allow those provisions of the Limitation Act to take 
effect which extend the period of Limitation in favour of minors and 
others. This would, we think, provide a reasonable law of limita- 
tion so far as regards declaratory suits. Indeed it is, as we under- 
stand, almost exactly the position of the present law in the view of 
a Full Bench of the Madras High Court as explained in the deci- 
sion already referred to. Whether it be exactly in conformity 
with the present law or not, it must be observed that any view 
which applies Article 120 to these cases renders abortive and nuga- 
tory the provisions of the Limitation Act as regards declaratory 
suits by reversioners, and leaves it quite possible for sucb a suit 
to be brought a hundred years after the alienation. 

An alienee taking from a limited owner can hardly expect 
that his transfer should have any chance to be held binding on 
th e reversion unless' (1) possession is given to him at or about 
the time or (2) transfer is effected by a registered instrument 
with or without an entry' being made in the revenue or other 
mutation records. In all cases where the transfer is made by a 
registered instrument or by an entry in the revenue records or in 
which possession is given to the alienee, we would restrict the right 
of the ultimate reversioner after the succession has opened to him 
to maintain a suit for recovery of the property to twelve years 
from the date of registration or mutation or delivery of .possession, 
unless within that period a declaration has been obtained by some 
reversioner in the mean time. To this provision, however, we would 
make an exception providing that where the ultimate reversioner 
was, at the moment before the succession opened, entitled under the 
foregoing provisions to bring a declaratory suit by reason of 
minority or otherwise he should be allowed after the opening of the 
succession to bring his suit within three years after attaining 
majority or after other disability had ceased. Where in a suit by 
any reversioner a declaration has been obtained to the effect that the 
alienation does not bind the reversion the ultimate reversioner might 
still be allowed twelve years from the death of the limited owner in 
which to sne for possession. We put this forward not as a draft but 
as the outline of a proposal which seems to us to give as great 
a measure of protection as any law can give or should try to 
give to persons who succeed to an estate which entitles them to 
challenge transactions made by a limited owner at a date when 
thev themselves, if in existence, had a mere spes succe*si^nis. 

It seems to me” “ said Sadasiva Ayvar, J,” that it is a glaring 
affrmaly “ that while an alienee froin a mortgagee or even a 



487 


trustee is protected after twelve years from the date of the 
alienation under Article 134, while an alienee even from a minor's 
guardian is protected after three years from the date of the minor's 
attaining majority under Article 44, when even a son supposed 
to have equal rights with his father in the ancestral property if 
he is born after an alienation by his father cannot acquire by 
birth any right to attack that alienation, a reversioner with a 
sjjes successions and not born till several years after an alienation 
by a female heir should have twelve years from the date of the 
death of the Hindu female heir (who has certainly greater rights 
of ownership than a guardian or a trustee) to sue for possession 
of a property alienated by her, say more than sixty years before 
her death/' 

16. While dealing with this subject we cannot ignore the fact 
that many of the suits to set aside alienations effected by limited 
owners under the Hindu Law are due to the uncertainty surround- 
ing the interpretation of the term ‘‘ necessity " for which alone 
such limited owner can alienate properties. The earliest leading 
case dealing with this question was one relating to the manager 
of an infant's estate, and the ambit of his powers of alienation of 
his ward's estate which was indicated therein has been applied in 
subsequent cases to alienations by other limited owners. The 
Privy Council observed in that case that the guardian could alienate 
not only for what is now termed “ necessity " but also for “ the 
benefit of the estate." In later cases, however, this second con- 
sideration, has been relegated to a subordinate position, if not 
completely overlooked, and courts have gone so far as to hold 
that unless there was some pressure on the estate the limited 
owner will not be entitled to alienate, even if there was an obvious 
benefit by the discharge of debts actually payable by the estate. 
This has opened the door to all sorts of subtle contentions as to 
whether in the particular circumstances of the case there was 
pressure or not, and the consequent flood of oral evidence. This 
narrow interpretation of a limited owner's powers obviously leads to 
positive injustice and is at the present day unsuited to the conditions 
of Hindu society. For example, suppose a Hindu widow is left 
in possession of land, which yields at the time of the death of 
her husband Rs. 200 a year and later by some rise in value becomes 
worth a lakh of rupees, it will be obviously to the benefit of both 
the widow and the reversioners that she should be able to convey 
the land for one iakh of rupees and invest it in such securities 
as will give her ordinarily a monthly income of four to five hundred 
mpees. As the law at present stands, she has apparently no power 
to do this. We think the law should be so restored or changed 
as to permit of alienations, which, though not strictly necessary 
for the preservation of the estate, would be distinctly beneficial 
to it. 
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CHAPTER 41. 

Limitation. 

In response to onr question “ In wliat cases do you consider 
that the law of Limitation might be made more stringent/ 7 a large 
number of suggestions have been made in every province for the 
deletion or amendment of various sections and articles of the first 
schedule of the Limitation Act (IX of 1908). A complete revision 
of the Act involves more labour than we have opportunity 
to bestow, and we confine ourselves to certain, matters as to which 
we are prepared to make recommendations with a view to curtail 
the number of stale claims or the number of unnecessary suits. 
We have dealt with Articles 125, 141, and 182 in other chapters. 

2. It has been suggested to us that section 5 of the Limitation 
Act should be altogether deleted as in practice there prevails con- 
siderable laxity in the use of its provisions. It is also for consi- 
deration whether an appeal should be allowed to the High Court 
against orders under this section passed by lower appellate courts. 
We are -not sufficiently impressed with the volume of unnecessary 
applications under section 5, or appeals against orders passed under 
that section as to make us recommend any change in the law. 

3. The next suggestion relates to the amendment of section 14. 
The Privy Council in Xrityamoni Dassi v. Lakhan Chandra Sen 
(I. L. It. 43, Calcutta, 660), affirming the decision of the Calcutta 
High Court in Lakhan Chunder Sen v. Madhusudan Sen (I. L. It. 
35, Calcutta, 209), allowed a plaintiff to exclude the time occupied 
by him in litigating a former suit in which he w r as a defendant 
and not a plaintiff. It was a suit for partition in which the 
defendant' has the same interest as the plaintiff in the matter 
of division . of the joint property. There appears to be no 
reason why in all cases a defendant should be driven to a separate 
suit, while his rights are in the usual course of things likely to be 
adjudicated upon in a pending suit to which he is a party. Tor 
the purpose of this section, Explanation 2 provides that a plaintiff 
or an applicant resisting an appeal shall be deemed to be prosecut- 
ing a proceeding. On the same analogy section 14, clause 1 may 
be so framed as to permit of the exclusion of time in favour not only 
of the plaintiff who has been prosecuting but also of the defendant 
who has been resisting with due diligence another civil proceeding 
according to the principle of the decision of the Privy Council case 
above referred to. The expression £f Where the proceeding is 
founded upon same cause of action 57 seems too narrow to afford sub- 
stantial relief, and for it may be substituted the words cc where the 
matter in issue is the same 5 7 (as in section 11 of the Civil Procedure 
Code) or other words of more general import. 
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4. Various proposals were made before us with, reference to see 
tions 19, 20 and 21 of the Act. Clause 2 of section 19 runs as 
follows : — 

“ Where the writing containing the acknowledgment is undated 
oral evidence may be given of the time when it was signed; but 
subject to the provisions of the Indian Evidence Act, 1872, oral 
evidence of its contents shall not be received. ?? This is a fruitful 
source of false pleas and we think that the date is so essentially 
a part of the acknowledgment itself, that unless it is in writing 
like the rest of the acknowledgment it should not operate to save 
the bar of limitation. We would therefore suggest that this amend- 
ment should be made. 

5. With regard to section 20, we think that the provisions of 
clause (1) as they stand lead to a number of frivolous suits long after 
the period of limitation prescribed. It is easy in the first place 
for the plaintiff to say that within the time fixed the defendant 
paid him one rupee and two rupees as interest. He attempts to 
prove such payment by adducing oral evidence which takes up much 
valuable time, but ultimately the suit is, in most cases, dismissed. 
There is no reason why the payment of interest should stand on a 
different footing from the 'part payment of the principal of a debt. 
In the latter case the proviso to clause 1 enacts that the fact of 
payment should appear in the hand- writing of the person making 
the same. It seems to us that the payment of interest should also 
be subject to the same conditions as the part payment of principal. 
There does not seem to be any reason for providing for payment. of 
interest as such so long as any portion of the sum paid can be 
appropriated for that interest. Moreover, having in view our 
recommendation that the payment of interest should be also in 
writing, the words “ as such * 7 would lose much of their import- 
ance. 

G. It will save considerable unnecessary litigation and prevent 
vexatious pleas if “ limited owners under the Hindu Law 99 and 
also the Jcarta or manager of a joint Hindu family are enabled to 
make acknowledgments and make payments so as to attract the 
provisions of sections 19 and 20. Conflicting views are held 
with reference to the power of a widow to make an acknowledgment 
binding any interest except her own. A limited owner like a 
Hindu widow fully represents the estate for many purposes ; a 
judgment properly obtained against her will constitute the subject 
matter of the suit res judicata in a suit by the ultimate reversioner. 
There appears to be no reason why in the normal course of her 
administration of the estate of the last male owner she should not 
have authority to acknowledge a debt. The matter may be made 
clear. 

7. Article 5 of the first schedule provides a period of six months 
for a suit under the summary procedure referred to in section 
128, clause 2 (/) from when the debt or liquidated demand becomes 
payable or when the property becomes recoverable. As the article 
stood before amendment it referred only to suits on negotiable in- 
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struments under Chapter 39 of the old Code of Civil Procedure 
(Summary Procedure). When a change was made in the Code of 
1908 giving powers to High Courts to extend the summary proce- 
dure under section 128, clause 2 (/), that section was substituted 
for Chapter 39, Civil Procedure Code in Article 5. In making the 
change, however, the fact that the old chapter was also retained as 
Order 37 of the new Code of Civil Procedure seems to have been 
overlooked. As it stands, Article 5 is now worded so as, strictly 
construed, to apply only to suits affected by rules framed under 
section 128, clause 2 (/) and not to suits under Order 37. It is 
highly doubtful whether this was intended. If so, instead of the 
period of six months applicable to suits under that chapter under 
the old Code the period must now be at least three years under the 
general article for recovery of money lent (Article 57). Article 
5 has, however, been applied to suits under Order 37 and that 
seems to be a widely held opinion, though there is high authority 
for the opposite opinion. There can be no doubt that the period 
of six months is much too short. In 1921 and 1922 a great deal 
of injustice was caused and the courts at Delhi and Bombay in 
particular were rendered powerless to cope with idle defences by 
acceptors of hills of exchange purely by reason of the six months 
limit being applied to Order 37. We have dealt with this matter 
m our chapter on the Original Side of High Courts and in dealing 
nth commercial suits in the mofussil. Some of our witnesses con- 
sidered that if a person desires to take advantage of the summary 
procedure he should be himself diligent and come into court 
as’ early as possible. Accordingly they . considered that a 
period of one year would meet the requirements of the situa- 
tion and would not unduly interfere with the policy which 
originally fixed the period for such suits only as six months 
In our opinion there is no real necessity to have a special period 
of limitation for what is called cc summary procedure/ 5 If once 
it is decided that the conditions of a province or portion of a pro- 
vince are such as to enable rules to be framed for the extension of 
this procedure, there is no justification for curtailing the ordinary 
period of limitation so as to prevent people from taking advantage 
of the quicker method of securing relief provided by the rules. 
There is very special objection to a short period in suits on nego- 
tiable instruments notwithstanding that the six months limit was 
adopted when in 1855 summary procedure was applied to all the 
courts in England by the Statute 19 Yic., c. 67. We think, 
however, that this matter would be reasonably dealt with if in all 
cases for which summary procedure is provided under section 128 
/ 2) (/) and Order 37 of the Code the period were fixed at three 
rears. 

8. Article 47 prescribes a period of three years from the date 
of the final order in the case, within which a suit should be insti- 
tuted by any person bound by an order respecting the possession of 
immovable property made under the Code of Criminal Procedure, 
1898, or the Mamiatdars , Courts Act, 1906. or by any one claim- 
ing under such person to recover the property comprised in such 
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order. The effect of an order under section 145 of tie Criminal 
Procedure Code declaring one of the parties to be in possession is 
that the unsuccessful party’s title is extinguished unless lie bring -fa 
suit within three years. Proceedings started to attack the validity of 
such an order are analogous to those provided for by Articles 11 
and 11 (a), which prescribe the period of one year from the date of 
the orders under Order 21, rules 63 and 103. It appears to us that 
a similar period would be ample in a case covered by Article 47 
also. The sooner such suits are tried by a court the better for the 
parties as well as for the court. 

9. Article 85 provides a period of three years for a suit for the 
balance due on a mutual, open and current account, where there 
have been reciprocal demands between the parties, and time begins 
to run from the close of the year in which the last item admitted 
or proved is entered in the account, such year to he computed 'as 
in the account. The plea of limitation under this article is a com- 
mon one in suits by shopkeepers against their customers. One 
item of account proved to exist within three years by the bringing 
of a suit will not draw after it other items of more than three years’ 
standing so as to prevent a bar of limitation unless there were 
* mutual accounts and reciprocal demands between the parties . 
Controversy has raged round the meaning of the phrases “ mutual, 
open and current account ” and “ reciprocal demands.” It is in 
each case difficult to decide what exactly is the test which will make 
the account fall within the meaning of this article. We think 
that something should be done to formulate a uniform test wliich 
will at once be clear and certain, even though it will have the 
effect of prolonging the period of limitation. Even if it does tha't ? 
it will be less unsatisfactory than the present state of affairs. 

10. Articles 92, 93, 95, and 96 provide for a period of 
three years which, in our opinion, seems to be unduly long, 
as in all these cases the points in issue have to be decided 
mostly on oral evidence. It is desirable in the interests of the 
parties as well as the court that such suits should he heard as sotin 
as possible after the cause of action arises and we accord- 
ingly recommend that the three years period may be curtailed to 
one year. Eor example, Article 92 deals with a suit to declare the 
forgery of an instrument issued or registered. This is really the 
civil counter-part of a prosecution for forgery. If a prosecution 
for forgery is instituted three years after the facts were known, the 
diffieultv of proving the charge has only to he stated in order to be 
appreciated. Similar considerations should also apply to a civil 
suit. Moreover, suits to which Articles 92 and 93 apply relate 
merely to declaration, and the omission to sue for a declara- 
tion within the period prescribed does not bar the plaintiff of his 
substantive rights. If such a declaration is wanted by a party, 
he should he diligent in securing it. As regards a suit under 
Article 95 which is to set aside a decree obtained by fraud or for 
any other relief on the ground of fraud, there appears to he no 
reason to allow a man to wait for three years after the fraud becomes 
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known to him. It need hardly be added that in very few cases 
fraud can be proved by preponderating documentary evidence. 
Similar considerations will apply to Article 96 which relates to suits 
founded on mistake. In these cases the cause of action is when the 
fraud or mistake becomes known to the party wronged or the 
plaintiff. 

V . Article 109 provides a period of three years for a suit fox 
profits of immoveable property belonging to the plaintiff which has 
been wrongfully received bv the defendant and time begins to run 
from when the profits are received. Difficulty is experienced in 
some cases, e.y., when salt is rightly gathered and afterwards 
wrongfully appropriated from salt pans, as to the determination of 
the date “ when the profits are received We think that the third 
column should be so amended as to make it clear that the starting 
point in such cases is the date of the wrongdoer’s appropriation of 
the profits as his own. 

12. Article 113 prescribes, for a suit for specific performance 
of a contract, a period of three years from the date fixed for per- 
formance or if no such date is fixed when the plaintiff has notice 
that performance is refused. Suggestions have been made to 
us that the period prescribed is too long. We are certainly of 
opinion that suits . for specific performance are sometimes enter- 
tained in India though brought after undue delay. This article, 
however, is of very great importance having regard to the require- 
ments of Indian Law which make certain transfers valid only 
when effected by a registered instrument. The discussion in 
Chapter 35 of this report of the doctrine of part performance 
may be here referred to as showing the fundamental importance 
of this article. In Bengal, and possibly elsewhere, some decisions 
reflect a tendency to regard the law of Limitation as modifying 
the discretionary nature of specific relief. The view taken appears 
to be that the Indian Limitation Law is in general very strict 
and that if a party sues within the three years for specific relief 
he ought to be given it unless the defendant can show that he has 
changed his position in consequence of delay, has acted on the 
assumption that the plaintiff would not require specific perform- 
ance or can show otherwise that in addition to the delay and 
because of it there is a special and particular reason in the cir- 
cumstances of the individual case why waiver or acquiescence should 
be imputed to the plaintiff or why specific relief should be refused. 
In other words, the position is really this, that the law gives to 
a plaintiff three years from a certain time in which to bring his 
suit and that if he comes within the three years special reason 
is necessary to deprive him of his right. This doctrine appears 
to he applied uncritically to all forms of specific relief and tc* 
the specific performance of very different types of contracts. In 
an old case before the Privy Council in which the judgment was 
delivered by Sir Barnes Peacock [Lindsay Petroleum Co., v. 
Hurd 1873 5, P. C., 221], the plaintiffs were a company seeking 
dk> have a purchase of land mado by them set aside as having been 



induced by fraud. There liad been some lack of diligence in 
bringing the suit but not a great deal. The defendants having 
a Thoroughly umiieritorious ease attempted to resist a decree that 
the transfer should be set aside by exaggerating the importance 
of delay. Sir Barnes Peacock in dealing with this plea observed 
as follows : — 

"Where it would be practically unjust to give a remedy 
either because the party has, by his conduct, done 
that which might fairly be regal'd ed as equivalent to 
a waiver of it, or wdiere by his conduct or negdect 
he has, though perhaps not waiving that remedy, yet 
put the other party in a situation in which it would not 
be reasonable to place him if the remedy were after- 
wards to be asserted ; in either of these cases, lapse of 
time and delay are most material. But in any cas^ 
if an argument against relief, which otherwise would 
be just, is founded upon mere delay, that delay of 
course not amounting to a bar by any statute of limi- 
tations, the validity of that defence must be tried 
upon principles substantially equitable.” 

This ease and others have been regarded as authority for the 
following propositions which we take from the judgment in a 
purchaser's suit for specific performance of a contract to sell a 
house and premises situate in Clive Street, Calcutta [Kissen Gopal 
Sadaney, v . Kally Prosonno Sett, 33, C. 633]. 

££ I am speaking of the case, where a defendant does not contend 
that the plaintiff has given up his rights, or does not contend that 
he has been prejudiced by the belief that the plaintiff has fore- 
gone his rights; but of the case where the defendant simply 
says: — £ The plaintiff has been slow to come to the court. I have 
nothing more to say against his claim which, however, should be 
dismissed for this delay, although his suit is brought within the 
period of three years allowed by the Limitation Act.’ ” 

k£ There may be some decisions which appear to warrant sue!) 
a view. But on the whole the tendency of the courts is to dis- 
courage the plea of laches , unless somebody has been damnified 
by it ; and, as in this country, the period of limitation enacted 
by the statute is generally very short, there is the less need for 
the application of the equitable doctrine relating to delay.” 

££ In my opinion delay is not material so long as matters remain' 
in statu quo , and it does not mislead the defendant or amount 
to acquiescence. It must he shown that delay has prejudiced the 
defendant. To operate as a bar to relief the delay should he 
such as to amount to a waiver of the plaintiff’s right by acquies- 
cence, or where by his conduct or neglect he has, though perhaps 
not waiving that remedy, yet put the other party in a situation 
in which it would not be reasonable to place him, if the remedy 
ivere afterwards to be asserted. When such is not the case, 
any lapse of time, short of the period allowed, under the Li mi * 
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taiion Act should not disentitle the claimant to relief, to which 
he is otherwise entitled/’ 

We understand that in other High Courts the observations 
made in the case last cited are not always regarded as correct. 
We appreciate that the language used by equity judges a hundred 
years ago as regards the special character of equitable remedies 
and the peculiar jurisdiction of the Court of Chancery have lost 
a great deal of their force. W r e appreciate further that the 
administration of equity in the time of Sir George Jessel tended 
largely to modify the discretionary character of equitable relief 
so as to make it more certain in its operation. In modern times 
a judicial discretion does not sit loose to principle. Even in suits 
by a purchaser upon an open contract for the sale of land one 
-would probably not be prepared now to say, with Romilly M. R., 
that a plaintiff must show himself “ ready, prompt and eager.” 
There is, however, a danger that the reaction should be over-done. 
This is to be noticed in text books of very great utility and of 
high authority. During the years following upon the War land 
values in presidency towns and elsewhere rose to great heights. 
In or about 1921 they fell. At various times speculation in land 
was rampant and prices of land rose and fell. When in these 
conditions principles of law are applied to the effect that a pur- 
chaser has three years in which to stand by without forfeiting 
primd facie his right to compel specific performance of his contract 
unless the defendant can show acquiescence or that he acted 
reasonably upon the assumption that he would not be held to 
the contract, or other special reason, the law of specific performance 
departs from its original character and exceeds the limits within 
which alone it is reasonable. A purchaser under an open .con- 
tract is, as has often been observed, in a highly advantegeous 
position being able, as a rule, to take exception in the last resort 
to the title. Again, in such a suit when brought against a party 
who has taken subsequently to the contract from the vendor, the 
defendant is put in the position of having to prove that he is a 
bond fide purchaser for value without notice. So long as it 
is thoroughly understood by very one concerned that except in 
special circumstances a plaintiff who is not reasonably prompt and 
diligent in suing for specific performance will be relegated to a 
remedy in damages, the law of specific performance will operate 
, reasonably. It is not the function of the law of Limitation to 
affect in the least degree the discretionary nature of the remedy. 
Its sole function is to provide in the interests of certainty and of 
repose a limit of time beyond which neither the greatest hardship 
for the most special circumstances shall be permitted to induce a 
court to grant this form of remedy. We think that in these 
circumstances the form of Article 118 as it stands should not he 
altered. It is true that courts have liberally applied its language 
with the result that a plaintiff who has abstained from making 
& demand for specific performance may escape the provisions of 
the Article even after 20 years, the time running only in certain 
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cases from the defendant’s refusal. But we are not prepared to 
suggest that this should in principle be changed as there are cases 
in which this principle is reasonable enough. Where a time for 
performance has been fixed we think that the period of three 
years might be reduced to two and in other cases to one year 
from the date when the plaintiff has notice of refusal. K~o juggling 
whh Limitation will, however, affect the matter much. The 
remedy is and should remain discretionary. Limitation is a 
principle which in extreme cases removes the discretion. It is 
not a principle by reference to which the discretion has to be 
exercised. 

13. Article 128 provides a period of 12 years for a suit by a 
Hindu for arrears of maintenance from the time when the arrears 
are payable. In cases where the maintenance is a fixed amount, 
there is little difficulty in giving effect to this long period of 
limitation. Where, however, the amount has not been fixed, but 
has to be ascertained with reference to various circumstances such 
as the receipts and expenditure of the family during a series of 
years, the matter has to be determined almost entirely by oral 
evidence. It is well known that accounts are not ordinarily kept 
in joint-Hindu families, unless they are traders or there are other 
special reasons for maintaining accounts. The result is that per- 
jured testimony and often spurious accounts are produced in support 
of the rival contentions advanced in such cases. The evil will be 
greatly minimised if in all cases where the amount has not been 
fixed, the arrears should be claimable only for a period of three 
years, the Article being left as it is with reference to cases where 
the rate or amount of maintenance is fixed. 

14. Article 132 prescribes a period of twelve years for enforcing 
payment of money charged upon immovable property from the 
date when the money sued for becomes due. This period of limb 
tation has not been applied by some judges to cases in which not 
money specifically, but something which can be valued in money 
such as grain, is charged on the immovable property. Not infre* 
quently in Hindu families maintenance is allotted to female 
members in the shape of grain from a particular parcel of land 
and the maintenance is charged on that land. Money lending 
cases are not uncommon in which money is repayable in grain and 
the obligation is charged upon property described in the instru- 
ment. There has been difference of opinion whether Article 132 
applies to these cases and after some conflict of opinion, it has 
now been held in Calcutta that a suit to recover the value of 
paddv charged upon immovable property comes within Article 132, 
See Hamehand Sur v. Iswarchandra Giri (25, Calcutta Weekly 
Notes, p. 57 F. B.). The matter is one which should he made 
clear by the amendment of the statute itself. 

# 15. Article 166. There is a difference of opinion as to whether 
this article which deals with a petition to set aside a sale in execu- 
tion of a decree applies when the petition is by a judgment-debtor 
under section 47 of the Civil Procedure Code. It is sometimes 
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contended that that article applies only to a petition under Order 
XXI, rule 90 alone.^ It will be better if tlie matter is made clear 
by adding words “ including a petition under section 47 of Civil 
Procedure Code ?5 in tbe first column. 

16. It appears to us tliat recent decisions liave shown the neces- 
sity of a revision of Articles 133 and 134. In particular the aliena- 
tion of property vested in the head of a religious institution raises- 
special problems for limitation purposes and should be specifically 
provided for. 
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CHAPTER 42. 

Evidence. 

1. Sections 11, 13, 32 and 157 of the Indian Evidence Act . — 
Recitals in a document executed by a person giving the boundaries- 
of bis immovable property furnish valuable evidence when the issue 
as to the ownership of the tenements described as such boundaries 
arises. Faced by conflicting oral testimony courts till recently 
treated these recitals made ante litem mot cm as valuable factors 
in testing the veracity of witnesses. Such evidence is now held not 
to be relevant. The Madras High Court in Sarapalli Yenkataraja- 
gonalaraju r. TIota Xarasayya 1914. M. W. 1ST., 7T9, has held such 
evidence to be inadmissible : See also Abdullah v. K/unj Behary 
Lai, 16 C. W. X., 252. There is danger no doubt in accepting 
such recitals as conclusive evidence: the weight to be attached 
to them must depend on the circumstances of each case. While 
such evidence cannot be conclusive nor sufficient by itself to prove 
the ownership of the “ boundary ” property, it should not be 
treated as wholly irrelevant and whatever its weight, it should 
not be overlooked. Witnesses examined but occupy the time 
of courts while they do not help them in reaching the truth in the 
same way as recitals in documents executed long before any dispute 
arose relating to the immovable property which is the subject matter 
in issue. Receipts of this kind are in some circumstances admissible 
as evidence under sections 13 and 32, the court in each case being- 
allowed to determine their weight (c.f. , Yingawa v. Bharamappa, 
I. L. R. 23, Bombay, 63). Such recitals cannot be inferior in 
probative value to those admitted under section 157 as former 
statements of -witnesses for purposes of corroboration. Yet these 
recitals are not admissible under that section unless made at or 
about the time when the property described in the recitals was 
acquired, or £C at or about the time when the fact took place or 
before any authority legally competent to investigate the fact.” 
It appears therefore necessary to provide that recitals of this kind 
are relevant. We recommend that the law* should be changed 
accordingly. 

2. Section 35 relates to the relevancy of any entry in the public 
record made in the performance of a duty. In a decision reported 
in Tripurna Seethapati Rao Dora r. Rokkam Venkanna Dora 
(I. L.R. 45, Madras, 332), the Madras High Court held that the 
summary of pleadings given in a judgment is not relevant evidence 
as to the contents of those pleadings. The pleadings in old suits are 
often not available and the only evidence available to prove their 
contents is not infrequently the recitals thereof in the judgments in 
such suits. Such recitals are entries in public records relating to a 
fact-in-issue or a relevant fact, and made by a public servant in the 
discharge of his official duty Rule 4 of Order XX of the Code of 
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Civil Procedure requires a concise statement of the case to be given 
in the judgment and this usually tabes the form of a summary of 
the pleadings. It is difficult to see why such recitals cannot be 
treated as coming within the purview of section 35. Even if they 
are not covered by section 35 as it stands, it should be made to 
embrace them. Otherwise valuable evidence of a reliable character 
will be lost, letting open the door for perjured testimony. The 
possibility of the summary being not altogether accurate affects its 
weight and not its admissibility. 

3. Under section 44 of the Evidence Act a party may show that 
any judgment relevant under sections 40, 41 and 42 was delivered by 
a court not competent to deliver it or was obtained by fraud or collu- 
sion. At one time it was held that consent gave no jurisdiction in 
any case. A party to a judgment could show in a collateral proceed- 
ing that it was not binding on him on the ground of want of 
jurisdiction even if he had not appealed against it. But according 
to section 21 of the Code of Civil Procedure, an objection as to 
jurisdiction relating to the place where the suit is instituted is not 
allowed to be taken in any court of appellate or revisional jurisdic- 
tion, unless the same was urged duly in the court of first instance at 
the earliest possible opportunity, and in all cases where issues are 
settled at or before such settlement, unless there has been a conse- 
quent failure of justice. Under section 44 as it stands, this objection 
can be taken in a collateral proceeding and the judgment can be 
objected to. This is anomalous. Under the Court Fees Act of 1870 
^ every question relating to valuation for the purpose of determining 
the amount of any fee on a plaint or memorandum of appeal shall 
be decided by the court in which such plaint or memorandum, 
as the case may be, is filed, and such decision shall be final as 
between the parties to the suit,” and an appellate court can deal 
with such a dispute only if it has been decided wrongly to the 
detriment of the revenue. An objection by 'reason of the 
over-valuation or under-valuation of a suit or appeal in a court 
of first instance or in a lower appellate court which had not 
jurisdiction with respect thereto shall not be entertained 
by an appellate court unless (a) the objection was taken in the 
court of first instance at or before the hearing at which issues were 
first framed and recorded; or in the lower appellate court in the, 
memorandum of appeal to that court, or (b) the appellate com! 
is satisfied, for reasons to be recorded by it in writing, that the suit 
or appeal was over-valued or under-valued, and that the over-valua- 
tion or under -valuation thereof has prejudicially affected the 
disposal of the suit or appeal on its ‘merits (section 11 of the Suits 
Valuation Act). Mere non-competency, even if there is an error 
as to pecuniary jurisdiction, is not thus a ground for vacating a 
decree on appeal. There is therefore no point in a person being 
allowed to object to a judgment being proved against him on the 
ground of want of pecuniary or territorial jurisdiction, where he had 
not taken such objection in the proceedings in which the judgment 
was passed or in appeal therefrom. The use of such judgments is 
calculated to prevent frivolous defences being taken, ignoring the 
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judgment of a court otherwise competent. It should not be left to 
a litigant to lie by quietly when a judgment is passed against 
him, and ignore it on the ground that the court which passed it had 
no pecuniary or territorial jurisdiction. The recommendation we 
make leaves unaffected other grounds of want of competency of the 
tribunal which passed such a judgment. We recommend that 
section 44 should be so modified as to enable courts to admit in- 
evidence judgments if not reversed or set aside, even though the 
court that passed them had no territorial or pecuniary jurisdiction 
to do so. 

4. We think that secondary evidence should be allowed to bo 
given under section 65 in some cases not specified therein. 

When copies of registered documents have to be used in evidence 
objection is taken that the original ought to be called for and the 
person in possession of the original has to be summoned. This, 
objection is taken simply to prolong the trial for ulterior purposes 
and not because there is the slightest intention of attacking 
the genuineness of the original. Great formalities attend the 
registration of documents and care is bestowed on the preparation 
of certified copies in the Registration department. A registration 
copy is, ordinarily, in no worse position than that of a public record 
kept in British India of a private document which is also a public- 
document within section T4 of the Evidence Act, and of which 
according to section 65, clause (c), a certified copy would be good 
evidence. We would therefore suggest that after clause (g) a new 
clause may be added, viz., “ where the original document has been 
registered according to the law of registration in force in British 

5. According to section 68, if a document is required by law to 
be attested, it shall not be used as evidence until one attesting 
witness at least has been called for the purpose of proving its execu- 
tion, if there be an attesting witness alive and subject to the process 
of the court and capable of giving evidence. Insistence on this 
provision has led to serious delay and injustice in the case of 
mortgages in several parts of India, especially after the decision in 
vSamu P attar’s case (I. L. R. 35, Mad. 60T), to w T hich we have re- 
ferred in Chapter 39. To combat that evil we have therein 
suggested an alteration in the definition of the term “ attest.”’ 
That alteration will however not sufficiently prevent the delay caused 
in demanding formal proof by the examination of an attesting 
witness which has to be done even if the defendant does not contest. 
The courts have often to wait for such formal proof of these docu- 
ments. Tbe object of this provision is obviously to ensure proper 
proof of execution. In the case of registered documents, there is 
primd facie proof of such execution, and there is therefore not the 
same necessity for calling an attesting witness as in the case of 
unregistered instruments. We therefore suggest that the court 
should have power in the case of non-testamentary registered 
instruments to dispense with this special requirement of section 68, 
unless the execution or attestation is expressly denied. In the case* 
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of suits, execution or attestation should not be deemed to be 
expressly denied unless it is specifically denied in the pleadings 
and an issue has been framed thereon. 

6. According to section 74 (2) public records kept .in British 
India of private documents are considered to be public documents 
for purposes of proof. There has been difference of opinion as to 
whether plaints and written statements are such records, and doubt 
as to whether petitions and affidavits filed in the course of the pro- 
gress of a suit are public documents. Inconvenience is felt in 
sending for the originals of these documents, and when the originals 
are sent for, they in most cases serve no better purpose than the 
certified copies. We would therefore suggest that it should be 
made clear that all pleadings and proceedings filed by either party, 
including affidavits, should he deemed to be public documents within 
section 74. In a proper case, those w r ho attack the genuineness of 
the original will not he prevented from doing so by this provision. 
On the other hand, proceedings will not be hung up for want of the 
original which may not be forthcoming for many weeks and months 
owing to various reasons unnecessary to detail here. 

7. According to clause (< 5 ) of section 78 the proceedings of a 
municipal body in British India can be proved by a certified copy 
of such proceedings. Having regard to the improved organisation 
of all local bodies including local boards, we think that their 
proceedings and house-tax and other registers and accounts, all 
maintained under the provisions of various local enactments ami 
rules framed under them, should be allowed to be proved by certi- 
fied copies. Such hooks have often to be summoned and entries 
in them exhibited. The inconvenience caused to all local bodies in 
the removal from their office of registers and accounts is often great, 
Several courts summon them simultaneously and one or 
another has to wait. As stated above, the offices of these 'bodies 
have to be conducted at present with as much regularity and care 
as Government offices ; and it seems to us therefore that there is no 
danger in the change advocated. 

8. The Privy Council observed in “ Gangamoyi v. Triluckhya- 
nath Chowdhry 55 (I. L. B. 33, Calcutta 537), — the case of a 

# will the execution of which was disputed — “ The registration is a 
solemn act, to be performed in the presence of a competent official 
appointed to act as registrar, whose duty it is to attend the parties 
during the registration and see that the proper persons are present, 
are competent to act, and are identified to his satisfaction, and all 
things done before him in his official capacity and verified by his 
signature will be presumed to be done duly and in order. Of course 
it may be shown that a deliberate fraud upon him has been success- 
fully committed ; but this can only be by very much stronger 
evidence than is forthcoming here. 55 We think that it is time to 
prevent the delay caused by requiring formal proof of duly regis- 
tered documents, and to give effect to the statement of the Privy 
Council above quoted concerning the effect of registration by em- 
bodying it in a statute. We therefore suggest that after section 85, 
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tlie following should he added as a separate section. “ The court 
may presume that a document registered under the law of regis- 
tration in force at the time of its registration was executed by 
the person by whom it purports to be executed 3 and that he was 
competent to act, and that all things done before the registrar in 
his official capacity and verified by his signature were done duly 
and in order/’ A large number of witnesses examined before us 
have suggested that there should he no proof required at all of' any 
registered document and we think that the rule that we have sug- 
gested will satisfy that demand. 
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CHAPTER 43. 

Champerty. 

1. In Halsbury’s Laws of England, Volume I, pages 51-53, 
maintenance and champerty are defined as follows: — Maintenance 
is defined as “ Giving of assistance or encouragement to one ofc* 

- the parties to an action by a person who has neither an interest in 
the action nor any other motive recognised by the law as justifying 
his interference.” Champerty is defined as “ A particular kind of 
maintenance, namely, maintenance of an action in consideration 
of a promise to give to the maintainer a share in the subject matter 
or proceeds thereof.” 

2. Champerty and maintenance are illegal under the law of 
England, and, although the provisions in restraint have been con- 
siderably modified in practice, the prohibition exists. In India 
there is no prohibition against champerty as such. 

3. Prom an early period in the administration of justice by 
British courts in India, champerty was discovered to be rife and 
to approach a scandal. The following remarks of Mr. Justice 
Pkear made about 1869 refer to an instance of champerty that had 
arisen in a suit. “ This case unfortunately is of no exceptional 
character. It is hut a type of w r hat goes on daily. In every 
court of civil justice throughout Bengal speculative traffic m law 
proceedings has assumed the dimensions and respectability of a 
regular trade. A large class in the community fattens and grows 
rich on the spoils of needy suitors. Litigation is promoted and 
fmaintained without reference to the wishes or interests of the 
|nominal parties. As often as not, in cases where proprietary 
interests are in contest, the names on the records represent puppets 
which move at the bidding of persons who are in no way before 
the courts. The proceedings are carried on not to adjust the 
rights of suitors seeking equity and justice, but in order that con- 
tingencies may he determined according to which the successful 
player in a great game of speculation will draw the stakes. I 
feel it impossible to exaggerate the magnitude of the evil.” 
(Ghose v. Amirtamayi Dasi, 4 B. L. R., 1, pp. 12 and 13.) 

4. Between 1825 and 1876 there are many reported cases deal- 
ing with champertous claims hut it is not necessary to refer to 
them as their substance is stated in the decision of Judicial 
Committee of the Privy Council imX L. R. .2, Cal. 233. Ra$i 
Coomar Coqndqo /r, Chunder .Canto Mookerjee, of 25th November 
1876. This is the leading case on the subject of champerty in 
British India. Their Lordships said at pp. 254-57 : — 

It will now be convenient to refer to two cases before this 
Committee in which the subiect has been to some extent considered. 
In Fischer v_. I Lamala Naic ker. 1 the court below having held an 
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503 


■agreement to be void for champerty, this tribunal thought the 
judgment to be wrong on the grounds that the point had not been 
raised by the pleadings and also that the agreement w r as in no 
sense champertous, and, this being so, their Lordships observed; 

4 It was unnecessary to decide whether under the law which the 
court was administering these acts which in the English law are 
denominated either maintenance or champerty, and are punish- 
able as offences, partly by the Common Law and partly by 
statute, are forbidden.’ But in the course of the judgment they 
made the following observations : ‘ The Court seem very pro- 

perly to have considered that the champerty, or more properly the 
maintenance, into which they were enquiring was something which 
must have the qualities attributed to champerty or maintenance 
by English Law; it must be something against good policy and; 
justice, something tending to promote unnecessary litigation, some-;, 
thing that in a legal sense is immoral, and to the constitution of 3 
which a had motive is 'in the same sense necessary.’ It is un- 
necessary now to say whether the above considerations are essen- 
tial ingredients to constitute the statutable offence of champerty 
in England, but they have been properly regarded in India as an 
authoritative guide to direct the judgment of the Court in deter- 
mining the binding nature of such agreements there. 

f<r In the more recent case before this tribunal, Chedambara 
Chetty v. ftenga Krishna Muthu Yira Puchaiya Naickar, 1 in which 
a suit to enforce an unrighteous and champertous bond was dis- 
missed, the following observations were made: — 

( "With respect to the law of champerty or maintenance, it 
must be admitted, and indeed it is admitted in many 
decided cases, that the law in India is not the same- 
as it is in England. The Statute of Champerty being 
part of the Statute Law of England, has of course no 
effect in the mofussil of India; and the courts in India 
do admit the validity of many transactions of that 
nature, which would not be recognized or treated as 
valid by the courts of England. On the other hand 
the cases cited show that the Indian Courts will not 
sanction every description of maintenance. Probably 
the true principle is that stated by Sir Barnes Peacock 
in the course of the argument, viz., that administering, 
as they are bound to administer, justice according to 
the broad principles of equity and good conscience, 
those courts will consider whether the transaction is 
merely the acquisition of an interest in the subject of 
litigation bond fide entered into, or whether it is an 
unfair or illegitimate transaction got up for the purpose 
merely of spoil, or of litigation, disturbing tbe peace 
of families, and carried on from a corrupt and improper 
motive.’ 


1 L. R. I. ]. A. 241. 
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Tlie result of the authorities, then, appears to be that the 
English Laws of Maintenance and Champerty are not in force 
as specific laws in India; and the decisions to this effect appear 
to theii Lordships to rest on sound principles. So far as concerns 
the mofussil, there is no ground on which it can be contended that 
these laws are in force there. The question has chiefly been 
whether they are in force in the presidency towns, although the 
distinction between the presidency towns and the mofussil has not 
been always borne in mind. 

*’ It is to be observed that the English Statutes on the subject 
wire passed in early times, mainly to prohibit high judicial officers 
and officers of State from oppressing the King’s subjects by main- 
taining suits or purchasing rights in litigation. No doubt, by 
the Common Law also, it was an offence for these and other per- 
sons to act in this manner. Before the acquisition of India by 
the British Crown, these laws, so far as they may be understood 
to treat as a specific offence the mere purchase of a share of a 
property in suit in consideration of advances for carrying it on with- 
out more, had become in a great degree inapplicable to the altered 
state of society and of property. They were laws of a special 
character, directed against abuses prevalent, it may be, in England 
m early times, and had fallen into at least comparative desuetude. 
(Tnless, therefore, they were plainly appropriate to the condition 
of things in the presidency towns of India, it ought not to be 
held that they had been introduced there as specific laws upon 
the general introduction of British law. The principles on which 
the exclusion from India of special English laws rests are explained 
in the well-known judgment of The Mayor of Lyons u. the East 
India Company . 1 It appears to their Lordships that the condition 
of the presidency towns, inhabited by various races of people, and 
the legislative provision directing all matters of contract and deal- 
ing between party and party to be determined in the case of 
Mahommedans and Hindus by their own laws and usages respec- 
tively, or where only one of the parties is a Mahommedan or 
Hindu by the laws and usages of the defendant furnish reasons 
for holding that these special laws are inapplicable to the towns. 
There seems to have been always, to say the least, great doubt 
whether they were in force there, a circumstance to be taken into 
consideration in determining whether they really were part of 
the law introduced into them. 

It would be most undesirable that a difference should exist 
between the law of the towns and the mofussil on this point. 
Having regard to the frequent dealings ‘between dwellers in the 
towns and those in the mofussil, and between native persons under 
different laws, it is evident that difficult questions would constantly 
arise as to which law should govern the case. 

fC But whilst their Lordships hold that the specific English 
Law of maintenance and champerty has not been introduced into 


1 Moore’s P. C. C. 175, 
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India, it seems clear to them upon the authorities that contracts 
of this character ought under certain circumstances to be held to 
be invalid, as being against public policy. Some of the circum- 
stances which would tend to render them so have been adverted 
to in the two judgments of this tribunal already cited. 

“ Their Lordships think it may properly be inferred from the 
decisions referred to, and especially those of this tribunal, that a 
fair agreement to supply funds to carry on a suit in consideration 
of having a share of the property, if recovered, ought not to be 
regarded as being, per se, opposed to public policy. Indeed, cases 
may be easily supposed in which it would be in furtherance of 
right and justice, and necessary to resist oppression, that a suitor 
who had a just title to property, and no means except the property 
itself, should be assisted in this manner. 

“ But agreements of this kind ought to be carefully watched, 
and when found to be extortionate and unconscionable, so as to be 
inequitable against the party; or to be made, not with the bona, 
fide object of assisting a claim believed to be just, and of obtain-, 
ing a reasonable recompense therefor, but for improper objects, as 
for the purpose of gambling in litigation, or of injuring or oppres- 
sing others by abetting and encouraging unrighteous suits, so as 
to be contrary to public policv, — effect ought not to be given to' 
them.” 

5. Erom the above statement of the law it will be seen that the 
maintenance of an action in consideration of a promise to give 
to the maintainer a share in the subject matter or proceeds there- 
of can seldom invalidate the action or afford any defence to the 
party against whom it is brought. If the action is founded on 
good ground it will not usually be considered a gambling tran- 
saction, whatever be the degree of speculation involved, and, if the 
suit. be unrighteous, it will fail on the merits. In either alter- 
native, it is necessary to examine the merits before decision of the. 
plea. The party may proceed against the financier if the agreement 1 
be extortionate or unconscionable. This 5s not hownver a per- 
ceptible addition to the right of any party to any agreement. 

6. These views have been upheld constantly since. There are 
reported. instances in which such agreements have been altered 
substantially on the ground that they were unfair and uncon-j 
scionable. In the case of Chunni Kuar v Rup Singh, I. L. R. 11, « 
Allahabad, 57, a Bench consisting of Sir John Edge, Kt., Chief 
Justice, and Mr. Justice Tyrrell" in 1888 refused to enforce the 
terms of a bond, by which a litigant had agreed to pay Rs. 25,000, 
in event, of his success in a certain appeal on receipt of Rs. 3JOo! 
Kith which to conduct it. The court, while refusing to enforce the 
ierms of the bond as they stood, awarded to the plaintiff the amount 
which had actually been advanced with interest. The same Hti- 
gam- bad subsequently executed a deed of sale of a portion of tbe 
property in suit, which was valued for the purpose of transfer at 
Rs. 50,000, on receipt of Rs. 8,500 with which to prosecute an 
appeal to the Judicial Committee in England. The Allahabad 
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High Court refused to give effect to this transfer, holding its terms- 
to be contrary to public policy, and that the reward was excessive 
and unconscionable. In appeal, in 1893, their Lordships of the- 
Judicial Committee upheld the decree of the Allahabad High Court 
(I. L. E . 15, Allahabad, 352). They did not decide the question 
whether the transfer was contrary to public policy, but accepted 
the finding that the reward was excessive and unconscionable. In 
1893 in an appeal from Oudh (Kunwar Earn Lai v . Nil Kanth and 
others, Indian Appeals, Vol. 20, p. 112) their Lordships upheld a- 
decree of the Court of the Judicial Commissioner, in which that 
court refused to give effect to an agreement under which a person 
bound himself to sell a nine-sixteenth share of certain property 
to a money lender on the condition that he would finance litiga- 
tion for the recovery of the property. The money lender having 
financed the litigation with success had sued to enforce the agree- 
ment. The Court awarded the money lender Es. 1,000 as com- 
pensation for the expenses legitimately incurred by him. Their 
Lordships of the Judicial Committee stated at p. 115, in their 
decision The English Law of Champerty is not in force in 
India, and documents which set up agreements to share the subject 
of litigation if recovered, in consideration of supplying funds to- 
carry it on, are not in themselves opposed to public policy; but 
such documents should be jealously scanned, and, when found 
extortionate and unconscionable, they are inequitable as against 
the party against whom relief is sought, and effect should not be 
given to them. The plaintiff in this suit w r as a money-lender, and 
was dealing with illiterate persons; he must have represented to- 
them the likelihood and the necessity of extensive litigation — a re- 
presentation unwarranted by the facts ; further, the fee paid to 
the vakil, Bansi Lai, was most excessive, and disproportionate to 
any work likely to be done by him.” 

7. In the case of Achal Earn v. KaHm Husain Khan, I. L. K. 
XXVIII, Allahabad 271, which is quoted at length in another 
portion of this chapter, their Lordships of the Judicial Committee- 
refused to go into the question as to the validity of an agreement 
by which a certain Ardawan Singh had sold property, of which 
he was not in possession, to a third party, mainly in consideration 
of the third party financing the expenses of the litigation. But 
it is to be observed that the question of the validity of this contract 
as between Ardawan Singh and that party was not before their 
Lordships, for Ardawan Singh was no party to the appeal which 
was between the financier and the trespasser in possession. 

In a recent case which came before the Judicial Committee from 
the High Court of Madras (1924) (Madras Weekly Notes, 607, 
Venkata Subhadraymma v. Venkatapati Eaju) it is again laid down 
i at p. 621 “ In India, of course, champerty or maintenance is- 

Inch illegal.” 

8. The law is clear. In our opinion, however, its provisions^ 
do not go far enough to remedy tbe evils which arise from cham- 
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pertous litigation. We have already referred to tlie remarks of 
Mr. Justice Phear. Nearly twenty years afterwards Sir John Edge 
stated in I. L. E. 11, All. 57 at pp. 72-73 (Chunni Kuar v. Kup 
Singh) <4 Gambling in litigation and what are called in England 
maintenance and champerty are unfortunately only too common; 
in this country. The abuses which in 1869, Phear, J., in his! 
judgment in Ghose u. Amirtamayi JDasi* stated to exist in every 
court of civil justice throughout Bengal, unfortunately exist at; 
the present day in these provinces.*' 

We are satisfied that the evils have not diminished since Sir 
John Edge made this pronouncement. 

9. Transactions of this nature are at best speculations in liti- 
gation, which merge almost imperceptibly into pure gambling. At 
their worst they are even more objectionable. We cannot estimate 
the full extent of the evil. It has not been possible in the time 
at our disposal to extract from witnesses or collect from Local Gov- 
ernments and High Courts any thing like sufficient information on 
this point. A full enquiry to ascertain only the extent to which 
such practice prevails in the whole of India could hardly be 
completed in less than two years. But we have found instructive 
instances in more than one province, and have found in one 
province — the province of Oudh — sufficient to justify conclusions^ 
both as to the objectionable nature of the practice and as to possible)} 
remedies. 

10. The province of Oudh corresponds to the old Kingdom of 
Oudh. It contains twelve districts and has a population of some 
twelve millions. After annexation it was a ’separate administrative 
unit under a Chief Commissioner. Since 1877 it has been amal- 
gamated with the old North-West Province — the present province 
of Agra — and is now a portion of the United Provinces of Agra and 
Oudh. Conditions in Oudh are dissimilar to conditions in any 
other part of India. In Oudh the vast mass of landed property is 
concentrated in the hands of a comparatively limited number of 
individuals. It would require considerable space to describe how 
the Talukdari system grew up or attained the form it had taken 
in 1869. It is sufficient for the purpose of this report to state that 
in 1869 the Crown recognised only two hundred and seventy six 
individuals as Talukdars. 

Act^ I of 1869, now in force in an amended form, regulates/ , 
succession to the estates of Talukdars, regulates the rights of] 
transfer in such estates and decides other points. The Talukdars* 
of Oudh are noblemen of position. They are the land-holders of 
Oudh, only a comparatively small portion of the soil being; owned 
by other persons. Their estates are usually of high value. The 
largest is of an estimated value of as much as seven crores of 
rupees, that is to say, nearly five million pounds. Only a very 
small minority of the estates are of slight value. When the 
•question of succession to a Talukdar’s estate arises in courts it is 


* Vide supra. 
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usually io an estate which yields an annual income of not less than 
a lakh of rupees. 

11. Throughout the history of the Kingdom of Oudh, succession 
to such estates as had then come into being, had always given rise 
to disputes. These disputes were not then decided by legal tribu- 
nals. They were supposed to be decided by the King himself with 
the advice of his ministers, but were frequently decided by force 
of arms. These disputes were hardly ever determined on merits, 
and never on the consideration of merits alone. During the period’ 
after annexation 1856 — 1SG9 excluding the interregnum (1857 — 
1858) these disputes were decided in law courts. In that period, 
however, there were not many such disputes. As the holders recog- 
nized in 1858 were mostly in existence, questions of succession had. 
not then arisen very frequently, but from considerations as to what 
was likely to happen when such disputes did arise, and also to regu- 
larise the law' as to the rights of this important body, the authorities’ 
lafter prolonged consideration determined to embody their decision’ 
lin a legislative enactment. This took the form of Act I of 1869. 

Unfortunately that Act, so far from improving the situation, 
has rendered it more obscure. Not only did it not foresee many of 
ithe difficulties, but it was so drafted that it was possible to arrive 
|at conflicting opinions as to the interpretation of every essential 
"clause. In suit after suit, that arose under it, the dispute was 
carried to the Judicial Committee in England. A new point was 
involved in almost every suit. Attempts have been made to 
improve the Act by amendment, but with little success. 

The result at the present day is that in all questions relating. , 
to succession to or the transfer of rights of Talukdars of Oudh, the 
; provisions of the law must be examined with extraordinary 
minuteness and a labyrinth of reported decisions must perforce be- 
traversed. By no means every point has been determined, and a. 
new dispute may. still contain points on which there has yet. io be 
an authoritative decision. The” greatest expert in Talukdari Law 
has real difficultyUn forecasting the result in any particular suit. 
In consequence litigation in Talukdar incases j i,s of the nature of a 
Jgamble. It is not surprising. that it attracts gamblers. 

12. Where the contest is between the parties actually interested 

with no intervention from an outside financier, the situation is- 
sufficiently unsatisfactory. The difficulties, which have already 
been described in the handling of ordinary contested cases, will be 
found in an exaggerated form. In pleadings are 

more prolix, more complicated, and less likely to lead to useful 
D-uies. An overwhelming quantity of useless documentary evidence- 
is filed by both sides, and the number of unnecessary witnesses- 
produced is greater than in other classes of contested suits. Where 
'ordinary parties would file ten documents, the parties to a 
[Talukdari suit would file a hundred, where other parties would 

! call one unnecessary witness the parties to a Talukdari suit would 
icall ten. The witnesses are examined and cross-examined at in- 
ordinate length. 
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13. Tiie element of champerty increases the delays. T\ hen a suc- 
cession opens to a Talukdari estate, or even <vhen an owner is 
attaining advanced years, or showing- symptoms of failing healthy 
there is a stir throughout Oudh, and occasionally outside Oudh. 
There are meetings, and consultations behind closed doors in which 
the chances of various claimants to the succession are calculated 
minutely. After a time these consultations take effect, and finally 
either a financier or a group of financiers approach a claimant or a 
claimant approaches a financier. As the result a suit is usually 
launched. 

14. There is a second jfiLass of suits. When a Talukdar is in 
possession, so long as his title can be attacked within the period of 
limitation, there are always to he found persons on the look-out 
for a possible weakness in his position. This weakness may in their 
opinion exist owing to their apprehension or misapprehension of 
settled facts, or their opinion may be based on the interpretation or 
misinterpretation of a dictum in a recent Privy Council ruling. But 
if a defect can be suggested, there are too many people ready to< 
pounce upon the opening and to institute a suit. It may be the 
financier who originates the idea, or the discoverer of the real or 
imaginary flaw who invokes the aid of the financier. 

15. The third class remains. There are persons who knowing 
that the title is unassailable on merits are ready to launch an 
attack relying upon false evidence. In the latter class of suits it is 
difficult to see how the claimant can be so sanguine as usually to 
expect success before an intelligent court. But, although they 
have faint hopes of succeeding, they have hopes, which are fre- 
quently realized, that they may be able to wear out the man in 
possession, until he is ready to pay sufficient blackmail as the price 
of the withdrawal of the claim. The worst men and the worst 
financiers are attracted by this class of suits. 

The circumstances of Talukdari families are such that it happens 
more often than not that although the Talukdar himself is a man 
of wealth, the person with the next claim (in event of the Talukdar 
having no direct heirs capable of succession) is a man in humble 
circumstances. He frequently is no more than a peasant proprietor 
with, some ten acres of land. The Talukdari system concentrates 
all property in the hands of one man. The collaterals are generally 
struggling and impoverished. It is here that the speculator finds 
an opportunity which is readily taken. 

The extent of the practice can be best j udged from a consideration 
of cases which have been decided. Some of these are given as 
illustrations. They are selected from a mass. There is no space 
for all. 

16. We shall first consider the suits where a claimant has a 
genuine claim which is eventually successful. 

A well known case of this nature was the case, the final stages- 
of which are described in the decision of Their Lordships of the 
Privy Council in Achal, Bam JLazim,H«e8eifr Khan (T.L.R. 27. 
Allahabad 271). * 
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Prithipal Singh was tke Talukdar of the Birwa Melmon estate. 
He died in 1859. The family which owned the estate was des- 
cended from a certain Earn Singh. There were two branches, the 
Datt Singh branch and the Bhawani Singh branch. Prithipal 
Singh had no male issue. He was succeeded by his widow Sarfaraz 
Earn war. She died in 1870 and was succeeded by her daughter 
Brij Eaj Kunwar who died in 1879. 

On her death succession opened. There were apparently no 
persons left in the Datt Singh line. In the Bhawani Singh line 
there were among others three collaterals (1) Tide Partab Singh 
Baja of Bhinga, (2) Narindar Bahadur and (3) Ardawan Singh. 
Achal Earn, 1 tie husband of Brij Jtiaj Kunwar obtained possession. 
In 1879 Hde Partab Singh instituted a suit against Achal Bam 
for succession to the estate. The suit failed. In 1886 Narindar 
Bahadur instituted a suit against Achal Bam for succession to the 
estate. Before he instituted the suit he sold a half share in the 
property in suit to Eaj a Kazim Husain Khan, who was made a 
party to the suit. That suit was also unsuccessful. 

In 1888 Ardawan Singh, as a preliminary to instituting a suit, 
sold half the estate to the same Eaj a Kazim Husain Khar-.. The 
transfer was for the following consideration. A lakh of rupees was 
stated to have been paid to Ardawan Singh in cash. It was sub- 
sequently found that no money passed, and that Ardawan Singh 
received nothing under this head. The remainder of the considera- 
tion was maintenance at seventy rupees a month during the pro- 
ceedings and half a lakh of rupees. The latter sum was not paid to 
Ardawan Singh, but retained by Eaj a Kazim Husain Khan in order 
to finance the expenses of the suit which was about to he brought. 
The balance was to be paid to Ardawan Singh. A suit "was then 
filed on behalf of the two men in 1891, but later in the 
year Ardawan Singh was bought off by Achal Earn, and withdrew 
proceedings against him. Ea j a Kazim Husain Khan applied to 
continue the proceedings in respect of his purchase. He was per- 
mitted to do so. His suit was dismissed, but on appeal was sent 
back for re-hearing, on certain issues. It was finally decreed lor 
half the estate in 1899. The Privy Council decision, upholding the 
■decree was passed in 1904, twenty-five years after the death of 
Brij Eaj Kunwar. 

Their Lordships of the Privy Council upheld the validity of the 
transfer. 

17. This case illustrates what can happen when a litigant enlists 
the support of a financier. Ardawan Singh obtained a very trivial 
amount in comparison with what was obtained by the financier. 
The financier obtained half of a very valuable estate. 

It is true that had Ardawan Singh gone into court in order to 
contest the arrangement which he had made with Eaj a Kazim 
Husain Khan it is possible that he might have obtained a modi- 
fication of the agreement. But owing to the course of action which 
he chose to adopt, he left the financier in possession of the field 
which they had agreed to divide. While the present provisions of 
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the law afford some protection to the litigant, the financier hopes- 
that that protection will not he very great. We have come across 
other instances where agreements which appeared tobe unconscion-(l 
able have been left undisturbed. 

18. We shall next consider the suits in which a claimant has a 
speculative claim wdiich. a man of reasonable prudence would not 
bring and which eventually fails. 

The following suit was one of that class: — 

19 . Raja S. S. was a Raikwar Rajput owning the Taluka R. D. 
He was born in 1829 and died in 1899. He married two ladies. 
From his second wife he had a son U. E. S. who was born in 1861. 
Up to 1882 the father and the son were on reasonably good terms,, 
but in 1882 they became estranged and the son was turned out of 
the father's house. Under Act I of 1869 it was open to the father 
to disinherit the son and devise the succession by will. It was- not 
established that the father ever took this step. The attitude which 
he took towards his son was this. He asserted that U. E. S. was 
not his son, and went so far as to say that he was the child of 
Ahir parents. He maintained that attitude until his death. In 
1888 the Court of Wards assumed management of the R. D. estate, 
as Raja S. S. was found incapable of managing his own affairs. 
The Court of Wards accepted U. E. S. as the Raja's son and gave 
him a suitable allowance from the estate income. On the death of 
Raja S. S. the Court of Wards handed over the estate to U. E. S. 
who assumed the title of Raja. 

In 1901 a woman called E. J. B. instituted a suit against Raja 
U. E. S. for possession of the estate alleging that she was the sole 
surviving widow of the late Raja S. S. and was entitled to succeed 
to the estate, under the provisions of a will made by him. She 
further alleged that Raja U. E. S. -was not the son of the late Raja 
and was the child of Ahir parents. She repeated the allegation 
which the late Raja had maintained during the latter years of his- 
life. This woman withdrew her claim upon receiving certain benefit 
from Raja U. E. S. In 1906 a daughter of K. J. B. instituted a 
second suit against the Raja for possession of the estate claiming 
through her mother and as heir of her mother. This suit was also 
withdrawn, the plaintiff receiving benefit in consideration of the 
withdrawal. 

Shortly before the period of limitation expired two persons C. S. 
and S. B. S. instituted one after another suits for the estate as the 
nearest collateral heirs of the late Raja S. S. It was eventually 
found that C. S. was the nearest collateral heir, and if he could 
have shown that Raja U. E. S. had no claim to the estate, he 
would have succeeded. 

The decision of the suits turned almost entirely upon one point, 
i.e., whether Raja U. E. S. was, as he had always asserted himself 
to be, the legitimate son of Raja S. S. and his second wife Rani 
G. K. or whether he was, as the plaintiffs asserted, the child of two- 
Ahir servants of Rani Gr. K, The plaintiffs' case was that the 
Raja had been taken into the Rani's house at a very tender age. 
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.and had been brought np by her as her own child, and bad thus 
attained bis position. 

The suits were decided by the trial court on the 3rd January 
1916 and the appeals were decided on the 12th April 1920. In the 
result it was found affirmatively that the story put forward by the. 
plaintiffs was absolutely untrue and that there was not the least 
foundation for the assertion that Raja IT. N. S. was the child of 
Ahir parents. The evidence which the plaintiffs produced to 
support that story was false and fabricated. The Raja, on the 
other hand, was able to establish affirmatively that he was the 
legitimate son of Raja S. S. and Rani G. K. 

The value of the estate was in the neighbourhood of three 
quarters off a million pounds. The income was about three lakhs 
■of rupees. The two plaintiffs were small peasants. Their suits were 
financed by an outsider, who put down a large amount of money 
towards the expenses of prosecuting their claims. His own name 
never appeared on the array of parties. The transfers which were 
made for his benefit were made in the names of third parties against 
whom it was not easy to execute a decree. As far as can he 
gathered, if the suits had been successful, the actual plaintiffs would 
have received a very small portion of the benefit, and the financier 
would have received practically every thing. 

The defendant Raja IT. NT S. was set a difficult task to prove 
his paternity affirmatively. At the time the suits were brought, 
he was nearly fifty-six years of age, and a great deal of evidence 
upon which he might have relied at an earlier period had dis- 
appeared, as witnesses had died. He had himself married into a 
Thakur family of high caste and his children had also married into 
Thakur families of high caste. Had the false evidence pi*oduced 
by the plaintiffs been believed, he would have been ruined not only 
pecuniarily, but socially, and his children would have shared his 
fate. In the end he was unable to recover anything like the 
amount he had expended in establishing his genuine case and was 
heavily out of pocket as a result of the litigation. 

20. The main objections here are that the successful defendant 
incurs very .heavy charges in order to defend a genuinejjtle. He 
cati never hope to recover these charges. TEe Actual claimant is 
a man of straw. The financier is frequently (as here) not a party to 
the suit. He can always conceal his identify, even if he takes a 
transfer of the property, by not taking the transfer in his own namej 
The practice in fact is generally to take a transfer in the name 
of a relative of tender years, from whom nothing can he recovered 
in the way of costs. Occasionally the financier does not take a 
transfer of the property, and is content to secure himself by obtain- 
ing the execution of promissory notes in his favour. Even when a 
financier is a party to the suit and can he made liable for the 
payment of costs, the costs decreed are a mere fraction of the amount 
expended by the successful party. The inadequacy of the costs 
•awarded (which in no way bear any proportion to the costs 
actually incurred in cases of any importance) can he remedied by 
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alteration in the rules, but, as the rules stand at present in Oudh as 
elsewhere, the inadequacy of the costs awarded is almost ludicrous. 
Small as they are, howeyer, they are usually irrecoverable except in 
eases where the financier has been made a party to the suit. 

21. We come finally to the suits in which the main intention 
is to force the payment of blackmail. We are naturally unable to 
quote instances, where blackmail has been levied successfully. We 
are satisfied, however, that there are many such instances. We are 
able to give an illustration of a suit of this nature which failed 
to effect its object. 

22. The estate of A, one of the most important estates in Oudh, 
descended to Maharaja H. S. in 1855. He died in 1890 without 
issue. His widow Maharani S. K. claimed the estate mainly on 
the authority of a will of 1864. P. If. S. the son of the daughter 
of the Maharaja instituted legal proceedings to obtain the estate. 
There was considerable litigation. His claim was finally recognised 
as the claim of the son of a daughter who had been treated in all 
respects as the predecessor’s own son. This claim was based on the 
provisions of old Section 4 of Act I of 1869. 

Maharaja P. If. S. obtained possession of the estate and 
continued therein until he died without issue in 1906, leaving two 
widows Maharani S. K. and Maharani J. D. He had executed in 
1891 a registered will in accordance with the provisions of Act 1 
of 1869 by which he devised the estate to his younger widow 
Maharani J. D. with power to adopt. On his death he was 
succeeded by Maharani J. D. the estate being placed under the 
management of the Court of Wards. Maharani J. D. adopted in 
1909 D. H. If. S. who was a member of the late Maharaja’s 
family. 

On the 11th February 1915 T. If. S. the nearest collateral in the 
line of Maharaja H. S. instituted a suit against the Maharani, 
H. H? If. S. and the Court of "Wards. 

In order to establish his right to sue, T. If. S. had in the first: 
place to show that he was entitled as a collateral of Maharaja H. S. 
to succeed to the estate. There were two possible views. One was 
that after the succession of P. If. S. the properly would devolve 
under intestate succession upon the line of the father of P. If. S. 
The other view was that it would devolve upon the line of his 
mother’s father. The point was a doubtful one, and in the final 
decision of the Court of Appeal in this suit, the Judges composing 
the court were divided in opinion in regard to the principle 
governing intestate succession to P. If. S. But when the plaintiff 
succeeded in establishing the fact that he was the nearest * collateral 
in the line of Maharaja H. S. he had to overcome the following 
obstacles before he conld succeed to the estate. 

In the first place he had to upset the registered will of 1891. 
Under Act I of 1869 Maharaja H. S. could devise his property 
validly to whomsoever he wished. If the will of 1891 stood, the 
breaking of the adoption of D. H. If. S. would not have assisted 
the plaintiff materially for it was open to Maharani J. D. to adopt 

T 
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another child. Even if he had succeeded’ in upsetting the will, he 
did not succeed to immediate possession for under the law Maharani 
S. If. had in absence of a will a right to held the property during 
her life time. 

The plaintiff put his case in the following manner : — He 
commenced with a plea which had iic-i the slightest foundation that 
the defendants were estopped from disputing his title. He then 
alleged that P. IT. S. had succeeded Maharaja II. S. not on the 
grounds on which the Courts had held he had succeeded, hut on 
other grounds which would bring the' plaintiff within the line of 
succession. He then took up the one point on which he did not 
fail absolutely-, that, applying- old clause 4 of section 25 of Pet I 
of 1869, intestate succession was with the line of Maharaja H. S. 
He attacked the will of 1891 on the ground that its execution had 
been obtained under undue influence; he also attacked It on the 
ground that it had been revoked. 

Then came the sting of his case. He attacked the characters 
of both the Maharanis, i.e., Maharani S. X. and Maharani J. D. 
He asserted that Maharani J. D. had never been legally married 
to Maharaja P. IT. S. The parties were Brahmins. He suggested 
that Maharani J. D. was a Taish girl who Lad been kidnapped 
by Maharaja P. IT. S. and at to: wards become his mistress. He 
accused Maharani J. D. of acts of une hastily with seven different 
men during her husband’s life time and with acts of unohastity after 
her husband* s death. 

In the end every allegation which - the plaintiff had made in 
respect of undue influence having* been exercised over the Maharaja 
to cause him to make the will of 1891, the revocation of the will, the 
unchastity of these two ladies and the allegation that Maharani J. D. 
was not a Brahmin and had not been married to Maharaja P. NT S. 
were found to be absolutely false. The plaintiff was convicted of 
perjury in respect of the statements which he hod made in court 
and some of his more important witnesses were also convicted of 
perjury. This was not a case of unsubstantiated claims. It was 
an absolutely false case supported by false evidence. 

23. How did this claim come into being and what was its object? 
The plaintiff was a man of no position whatever. His total income 
was less than Es. 50 a month. He never at any time of his 
existence had sufficient funds to finance the litigation. The liti- 
gation was not inexpensive. Leading counsel were employed on 
his behalf. It was self-evident, that he was being backed bv men 
possessed of a fair amount of money, who were expending their 
money freely. Their names never transpired. In no wav was 
any responsibility brought home and it was difficult to sea how 
responsibility could have been brought Lome to Lis supporters. 
This ^as how the claim came into being. A worse case of cham- 
perty could hardly be discovered. 

The next point is why this suit was brought. From the state- 
ment of the case already given it is clear that no reasonable man 
could ever have hoped that such a claim would succeed.. 
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This Fact was dearly recognised "by the persons responsible 
for its institution. But they had hopes — and very strong hopes — 
that the disgraceful false allegations that they were making 
against the characters of two high caste Indian Maliaranis would 
bear fruit. What they hoped and expected was that they would 
be bought off to withdraw the case. They were not successful 
in this respect, mainly owing to the fact that the Court of Wards 
was party to the suit. If the matter had been left to the ladies 
themselves, they might have been successful. 

In the end the estate of A was left to pay the costs of defending 
the suit which may be estimated in the neighbourhood of two lakhs 
of rupees. There was no, great delay in disposing of the suit as ihev 
authorities put a special judge on to hear it at the first convenient 
opportunity. It was instituted as lias been said on the 11th 
February 1915 and was decided by the judge on the ISth October 
1910. The appeal was decided on the 4th March 1918. 

This case is sufficient to show what can be the sufferings cf 
innocent people, so lone; as poisons such os tie plaintiff in this suit 
are permitted to briny such claims, and so long as t 1 • e 3 aw effect- 
ively safeguards those who conceive the idea and provide funds for 
its execution, it is true thw; eke iTaiwrff was convicted of perjury 
and renUoc-d \m T ; r ww . '*• —wo Wain d the pwiatiff 

underwent no far they loss thou the less of their money. They 
were never brought to justice. The main sufferers iu the ease -were 
the two unhappy ladies who acre insulted and disgraced hv the 
false witnesses produced by the plaintiff. 

24. If those ci* am perrons suits were conducted fairly audtj 
honestly, the situation would be had enough, but they are notj 
fairly and honestly conduced. Li F clear mat in the 3rW class 
of suits, they cannot, he conducted otherwise than dishonestly owing 
to the very nature of I’m -iaim. but even in ihe other classes tlmro is 
much to lake exception to. 

The records show that in both classes oral evidence is fabricated 
and produced in urns, forgeries are very common, attacks of the 
vilest personal nature are made, as has been seen, on the persons 
in possession, especially when they happen to be women. Every 
form of licensed abuse is employed when the intention is to tvear 
down the defendant so as to drive him to buy off the plaintiff. 

The production of one false witness after another is likely to 
assist in the attainment of that object. It is a noticeable feature 
that the financier who conducts these proceedings usually expends 
less than his opponent. His practice usually is to pay his witnesses 
in promises rather than in cash. From the point of view of delay 
( the question is of sufficient importance. It has wider aspects. The| 
4 strain involved in meeting claims of this description tells severely! 
Mon the successful defendant. Certain estates have been crippled W| 
| such expenditure. Landlords so impoverished are apt to be less! 
j considerate to their tenants, and the tenants suffer. The cankejj 
; eats into the agricultural life of the whole province, and throng fl 
it into the industrial life. 

x 2 
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25. Xo solution lias yet been found. The situation is compli- 
cated by the difficulties of protecting the persons interested from 
themselves. The Talukdars seem reluctant to consider remedial 
measures. Attempts made by presiding officers to persuade even the 
party who is in the right not to adduce unnecessary evidence and 
not to protract the proceedings unduly are usually resented, some- 
times resented bitterly. Better advice should be expected from 
counsel, but it is not always forthcoming. Even as matters stand, 
much might be done which is not done by the injured parties to 
help themselves. 

26. The main objection which we have to the existing state of 
the law is that it does not in practice protect the litigant sufficiently 
against the financier, and that it usually in no way protects the party 
ngainst whom a speculative case is brought. We do not propose 
any alteration of the law which will make such agreements as 
fall within the definition of champ ertous agreements in the English 
Law void under section 23 of the Contract Act (Act IX of 1872). 
We propose no alteration under section 6 of the Transfer of Pro- 
perty Act (Act IY of 1882), but we do propose that all agreements 
|of a champertous nature should be made voidable under the pro- 
visions of Act IX of 1872. We suggest that whenever an agree- 
ment is made by which a financier secures undue advantage to 

himself by assistance given to the successful party in litigation, it 
should be open to that party to avoid the agreement by suit on 
the condition that he refunds the actual consideration with interest 
to be fixed by the court. Such interest would be awarded at a 
uigher rate than the prevalent rate in view of the risks involved 
but should not be unreasonable. Where the agreement is merely 
for the repayment of the amount advanced with reasonable interest 
even when that interest is higher than the ordinary rate, it would 
be maintained. In so far we do not materially alter the law as it 
was interpreted in I. L. R. 11, Allahabad, 57. We extend the 
law laid down in I. L. R. 15, Allahabad, 893. There it was decided 
that where the financier had obtained title to the property in suit 
for inadequate consideration the parties should be put on terms. 
jWe would carry this further. In no circumstances would we allow 
|fche financier to obtain title to the property in suit if the plaintiff 
is prepared to pay what the court considers to be a sufficient sum. 
We would, however, give the financier a charge upon the property 
recovered for any sum awarded to him. The modification in the 
existing law is very slight. We are proposing a statutory altera- 
tion to give effect to principles already accepted in the main. But 
we consider statutory enactment necessary, for w r e are satisfied on 
the facts that the law is not properly understood by the persons 
entering into these transactions. 

27. There remains the situation of the defendant to an un- 
substantiated champertous claim. In Oudh a special remedy 
necessary to protect him having regard to the conditions in this 
province . 

It seems to us that in all cases in which an element of mainte- 
nance or champerty can be shown express power should be.^gi^ 11 
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to the court not only to award, in the end, costs on a special so&js 
approximating to the actual costs reasonably incurred by the defen- 
dant hut also to require security for the estimated amount of siudg 
costs or such proportion thereof as from time to time during the" 
progress of the suit the court may think just. This rule should 
be made applicable even where the financier ha- taken a transfer 
of the property claimed in the suit- and has joined as a plaint id. 
The defendant should have the benefit of a presumption that a 
transfer is champertous if taken from a claimant who is out of 
possession and followed by a suit to establish his transferor's title. 

Objections have been taken that such alterations will tell hard lx 
against an honest financier, and will prevent a claimant with a good 
claim from obtaining such financial assistance as will enable him 
to proceed with the suit. We adhere, however, to these suggestions. 
We consider that the defendant in a Talukdari suit deserves a 5 
great a protection against a claimant of this nature as a defendant 
enjoys already under the law, in accordance with the provisions ol 
Order XXV, against a plaintiff who resides out of British India and; 
does not possess sufficient immovable property within British India. 
The position of the poor but honest litigant with a claim likely 
to succeed should not be greatly endangered. If a claim is a gooe 
claim, and lias been recognised as a good claim, the financier takes 
little or no risk in finding security for the costs of the other side, 
for he will never be called upon to pay the costs. He should he in 
a position to judge whether the claim is good or not. We see no 
reason to protect the persons who bring gambling claims. 

In any circumstances something should be done to protect the 
other side. There are the rare instances of the poor plaintiff with a 
good case who must get his money somehow in order to proceed 
with it. Even then, as matters stand, in order to proceed with the 
case he usually has, as a preliminary, to part with the substance and 
retain the shadow, in circumstances which frequently render it 
advisable for him to sell his title out-right. On the other side 
there are a mass of unfortunate people who are exposed to prolonged 
anxiety and are finally involved in excessive expenditure in order 
to save their just rights from speculative financiers. It is this 
majority who deserve protection. 

We are not satisfied as regards provinces other than Oiidhjhat 
special power to order security for costs is necessary, hut the" mat ter 
may be commended to the attention of High Courts. 

Finally we wish to emphasise the necessity of the courts taking 
criminal proceedings against persons who have been found 
by the courts to have instituted blackmailing or dishonest claims. 

If these suggestions be accepted, it is possible to hope that there 
may not he so many persons who will be ready in the future to launch 
false or unfounded claims. If these remedies are adopted, it seems 
more than probable that a large number of such persons will retrain, 
but even if they do not refrain, the successful defendant with a*s 
honest title will be recouped for the expenditure incurred and then 
the evil will be lessened considerably. 
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CHAPTER 44. 

Costs. 

We have in the Chapter on Local Bars dealt with the 
qne.'.uen u; the rem unerat ion of legal practitioners in the various 
stages 01 a litigation and indicated that a person who resorts to a 
court lor idles d«*e> <.m gei e\en troin the most unreasonable oppo- 
nent an adequate measure of compensation. The existing provisions 
which regulate the award of costs are contained in section 35 of 
the Civil Procedure Code. 

Sec lien ..25 provides that “ subject to such conditions and limi- 
tations as may be prescribed, and to the provisions of any law for 
the time being in idee, the costs of and incidental to all suits shall 
he in the discretion of the court, and the court shall have full 
power to determine by whom cr out of what property and to ivlia.t 
fa tent such costs are to be paid, and to give all necessary directions 
for the. purpose aforesaid. The fact that the court has no juris- 
; diction to try the suit shall he no bar to the exercise of such 
powers/ 7 Though this provision is general, it is well known that 
the costs awarded by courts under rules framed by the High Courts, 
do not make any provision for the loss of time caused to the suc- 
cessful party and arc often not commensurate with the actual 
expanses incurred by him. go far as we Lave been able to as- 
certain, costs in no part of India, in the ea*e of a successful 
plaintiff, include anything more than the court-fees, the process- 
fees paid into court according to the Rules of Practice of each 
province, a percentage on the value -d the suit — in many cases 
5 per cent. — for the fees of his legad practitioner, and a few minor 
items of incidental expenditure. No provision is made for the 
expenses of the journey to headqvwLrs which is necessarily under- 
taken before the plaint or written statement can h* prepared, for 
the loss, of time and of earnings which such attendances may 
involve, for the cost of . making copies of pleadings, applications 
or affidavits which by the .rules are required to he served on the 
opposite party or for the money spent in paying searching fees 
at Registration offices in order to obtain necessary documents. 
In some provinces when a judgment is put in evidence by the 
successful party the cost of obtaining the copy is not recoverable 
but only the filing fee. The same applies to copies of registered 
documents. As regards searching fees, it has to be noticed that 
in mortgage suits and in execution it is frequently necessary to 
get an incumbrance certificate the cost of which should always 
he paid for out of the security or added to the cost of execution. 
We consider that there is no practical difficulty in giving a proper 
indemnity to a successful party in such cases 

2. As regards compensation for the neenxsniyyatf en da nee at the 
couxt’s. headquarters let us take a concrete ’ex ample 7 Suppose 
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a man institutes a suit falsely claiming possession of a Iiouse 
from bis neighbour. Tlie neighbour, to meet the case, lias to 
engage a pleader and get a 'written statement prepared, contesting 
tlie plaintiffs claim. For that purpose lie will have either to go 
himself to the headquarters of the court where the suit has been 
laid or send there an agent for that purpose wit!i instructions. 
Money will have to be spent for such travel. He must stay at 
the headquarters for some time according to the convenience of his 
pleader. After the written statement is hied, usually there is a 
hearing for settlement of issues. The defendant or somebody on 
his beiiali has usually to bo present, as the court might desire to 
examine the party or somebody acquainted with tlie facts of the 
case. Then, when the trial begins the defendant has to wait for a 
short or lung period according to the nature of tlie case, before the’ 
evidence on the plaintiff’s side is closed. Even if lie is not there, 
his agent at least lias to be present. In most eases the defendant 
should get into the box and speak to his defence. If Jie does not 
so, adverse inferences will be drawn. Having done that, in several 
cases he has to wait rill his other witnesses aie examined or to ap> 
point an agent to wntcli Lis case. This is the normal course of a 
eonloted suit. All this travel and stay mean expense and los- of 
time which he might have utilized for Iris business. In such a case 
tlie plaintiff also lias to incur similar expenses. In addition, he has 
also to incur the cost of pieparing copies to be served on the defen- 
dants. The expenditure connected with the travel to the headquar- 
ters and the sojourn of parties there is not included in the taxation 
of costv. TTe think it desirable not only with a view to compen- 
sate an innocent party for loss incurred owing to no default 
of his, but to prevent frivolous defences being advanced, that some 
provision should be made for the payment of such costs by the 
unsuccessful party. The objection to such a course being adopted 
is the practical difficulty in estimating what such expenses and 
costs are or are likely to be, and an enquiry concerning such matters 
causes more delay and waste of the court’s time. A rough 
and ready method would he to pay t lie party for such visits in each 
case, at the conclusion- of the trial, what he would have been paid if 
he had been cited as a witness. Courts might have power to award 
costs to him for (say) three such attendances in a contested case' 
and for tv o in an uncontested ease. For similar reasons, in the 
case of applications for execution, and in appeals and second 
appeals also, the successful party should be allowed the expenses 
which he has to incur in going to and from the place where the 
application or appeal has to he tiled and is heard. The same method 
as is suggested above in the case of suits may be adopted for- 
calculating tlie amount payable. 

3. The new section 35- A runs as follows:— “ If in any suit or 
other proceeding, not being an appeal, any party objects to the 
claim or defence on the ground that the claim or defence or any 
part of it is, as against the objector, false or vexatious to 
the knowledge of the party by whom it has been put forward, and 
if thereafter as against the objector, such claim or defence is rlis* 
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allowed, abandoned or withdrawn in whole or in part, the court 
if the objection has been taken at the earliest opportunity and if 
it is satisfied of the justice thereof, may, after recording its reasons 
for holding such claim or defence to be false, or vexatious, make 
an order for the payment to the objector by the party by whom 
such claim or defence has been put forward, of costs by way of 
compensation. 55 Though conceived with the object of putting 
down false and vexatious claims or defences, its operation is bemmed 
in witb conditions, which in our opinion greatly detract from its 
usefulness. It has to he established that the claim or defence was 
false or vexatious to the knowledge of the party putting it forward 
and the objection must he taken at the earliest possible opportunity. 
It will be difficult to prove affirmatively that any claim is false or 
vexatious to the knowledge of the party by whom it has been put for- 
ward, and to insist that the objection should be taken specifically 
on that ground at the earliest possible opportunity at or before the 
; framing of the issues means that it should he taken at the first 
| hearing. An omission to take the objection in a specific form may 
jvery easily occur. As this provision is very recent and must he 
taken to represent the opinion of the Legislature it seems reasonable 
that some further experience as regards its utility should he obtained 
before the Legislature is asked to reconsider the necessity for all of 
the elaborate safeguards which were inserted. The section has not 
yet been brought into force in most provinces. We think that very 
little further experience should show whether the provision is 
likely to be of any real service. The falsity of a case, .whether 
it is entirely dishonest in substance or is merely a bad case, is 
only made plain as a rule at or towards the end of the trial. The 
evil which section 35(A) is directed against cannot, we think, be 
met save by arming the trial courts with a complete discretion, 
slf a right of appeal is permitted, this right might, in our opinion, 
be regarded as a sufficient safeguard 

4. It is frequently of great service that pleadings filed in the 
mofussil courts should be typed and it may be that in some cases 
where the cost of printing is low it is even reasonable that they 
should he printed. Everything possible should be done to save 
the eye-sight, time and trouble of the court in dealing with docu- 
ments so important as the pleadings. We do not consider that 
it would involve hardship if a successful party who had- filed 
ins pleadings in type or in print were allowed to recover the cost 
of having the document typed. Difficulties might arise if printing 
charges were allowed. 
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Ex parte injunctions. 

1. Much delay and injustice is occasioned by interlocutory 
orders for stay of proceedings, stay of execution, interlocutory 
injunctions and by the bolding up of proceedings pending appli- 
cations in revision. For tbis reason we bave felt obliged to 
lecommend that careful and complete statistics should be kept 
so as to sbow wbat bas happened. We are very loath to suggest 
a heavy increase in the burden of tbe statistical work done in tbe 
offices of courts and we quite appreciate that useful figures bear- 
ing upon these matters are not easily compiled. It is urgently 
necessary, however, that delays occasioned by orders of tbe class 
we bave referred to should be minimised. 

2. It appears to us that interlocutory injunctions are, through- 
out India, granted much too freely and without sufficient care to 
impose terms. There is moreover a specially noticeable freedom 
in the granting of such orders ex parte. It seems to be very 
inadequately appreciated that the right to an interlocutory in- 
junction and the right to liaye it granted ex parte are tw r o very 
different things. We have been struck by the fact that in cases 
in which it is clear from the plaint itself that the parties have 
been at difference for months as to a right in immovable property, 
the plaintiff .has been granted an ex parte injunction to restrain 
digging or building operations on the part of a defendant in pos- 
session. Having regard to the congestion in many courts one 
can readily see that a plaintiff by such an order is put at once- 
into a strategic position. Indeed a lax practice in granting such 
orders is an open invitation to blackmail. We do not attempt 
to set out here the principles governing the grant of interlocutory 
injunctions or the special conditions under which it is right to 
grant them ex parte. It may be that a reiteration of these by 
circular orders of the High Courts would do something to improve 
the practice. 

3. The causes of the evil are, however, complex. The first 
cause is that junior officers not considered fit to exercise very 
high small cause court powers have under the ordinary procedure 
to deal with applications for injunctions. The smaller the value 
of the right alleged to be infringed tbe more likely it is that such 
applications will come before junior officers. Such officers are 
not always able to appreciate the business consequences of the 
orders they make. For the purposes of an ex parte application 
they are far too uncritical of plaints and affidavits. They do 
not appreciate -the unfair advantage which plaintiffs constantly 
seek to get by lying by, by pretending that they have just heard 
of an invasion of their rights and by putting forward ludicrous 
suggestions of irreparable damage. Experience shows that the 
great majority of affidavits with the words fC irreparable damage 
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me proof cf little .save tlie absence of irreparable damage. In 
many cases rhe plaints and affidavits fail utterly to explain that 
any Ting Las happened in the last few days to justify a sudden 
churn to interference with the defendant from behind bis back. 
They fj equeiitly show that the plaintiff might and should have 
brought his fiut lory beiure and proceed on the assumption that 
so hug as it is conceivable that the plaintiff's right is being 
Infringed the count is bound to restrain the defendant until the 
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given of the application to the opposite party, in all cases except 
where it appears that die object of granting the injunction would 
be defeated by the delay. Accordingly, looking; solely to the words 
of exception contained in this mle, the counts appear to -grant 
ex parte injunctions to restrain all sorts of acts even although 
it is manifest that the plaintiff has long known that the acts 
were intended. It is much to be wished that the subordinate 
courts would appreciate that an interlocutory injunction should 
be granted ex -parte only in very exceptional circiim stances and 
practically speaking should never be granted unless the plaintiff 
establishes in a convincing manner that by no reasonable dili- 
gence on his part could he have avoided the necessity of apply- 
ing behind the back of the defendant. It is important to notice 
that the question here is not whether since the plaint was filed 
he has had time to serve the defendant. Plaintiffs constantly come 
to court at the last moment for the purposes of getting the advan- 
tage of commencing with an ex parte injunction. Even in cases 
where this is not the deliberate purpose it is wholly wrong to 
reward dilatoriness at a heavy expense to the opposite party. 

5. -Again, we consider that a court which is not prepared to 
hear the defendant on an application of this sort in a few days 
and which gives an ex parte injunction which it knows must con- 
tinue for weeks is exercising its jurisdiction in a highly danger- 
ous manner. Such injunctions when granted at all should in- 
variably be limited to hold good only until a specific and early 
date. By early is meant for this purpose not a month but a 
week or less, i.e a minimum time within which a defendant can 
come effectively before the court assuming that to get rid of the 
injunction he will be prepared to use the greatest expedition 
possible. 
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6. Again when such an injunction is granted the greatest care 
should be taken to state exactly what the acts forbidden are. 
Such orders when drawn up frequently disclose incurable vague- 
ness or they are made up by copying out a long rigmarole from 
the plaint. Where it is sought to restrain a series of acts of 
different kinds, with respect to one of which some possible claim 
of urgency can be made, the ex parte injunction frequently 
embraces all the possible acts that can be objected to by the 
plaintiff. 

T. The recklessness with which injunctions are sometimes- 
granted ex parte is a special evil in a country where rights and 
interests in land are apt to be complicated and uncertain. It is, 
for example, a heavy drawback to industrial progress if a firm 
buying land to build a factory, however careful it may be to get 
a good title and however good in fact be the title which it gets, 
should run a great risk of having expensive building operations 
stopped for weeks by an injunction granted by a junior officer 
at the instance of a plaintiff claiming a small and fractional 
interest in a portion of the land. Again, we understand that in 
recent times the ordinary operations of local bodies are being 
constantly interfered with by ex parte injunctions at the suits 
of plaintiffs whose grievance is in no way commensurable with 
the damage which an interlocutory injunction is bound to do. 
There can be no greater encouragement to blackmailing and mali- 
cious suits. The serious interruption of public business in the 
interest of a protagonist in a local quarrel is by no means unknown. 

8. We have been at pains to consider why it is that subordi- 
nate courts constantly grant ex parte injunctions in circumstan- 
ces which in no way call for the exercise of this very drastic 
jurisdiction. We think that some part of the explanation lies 
in the fact that if notice goes to the defendant he is extremely 
unlikely to file his affidavit so as to enable the application to be 
heard as a contested application until after the lapse of a month 
or more : that when a contested application comes on for hear- 
ing parties and their pleaders will put everything in issue — even 
facts that are obviously true, — and will be restrained only with 
difficulty and after much waste of time from an endeavour to 
fight out the whole suit upon the application. Accordingly there 
seems some basis for the view that time will be saved by grant- 
ing the injunction ex parte in the hope that the defendant, until 
the trial of the suit, will find it impossible to get rid of it, and 
tli e damage having been done, will put up with the injustice. All 
this, however, is entirely wrong. If the plaintiff’s case taken by 
itself shows sufficient ground for an interlocutory injunction and 
the defendant has been given a short period within which to indi- 
cate his defence the fact that he is not able to do so fully will 
justify a reasonable postponement of the hearing of the applica- 
tion, but it will not necessarily justify an unconditional postpone- 
ment. It is quite possible that a short adjournment should bn 
granted, but that at the same time an injunction to cover this in- 
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ierim should be gi anted ex parte , or that an undertaking should be 
obtained from the defendant as a term of the adjournment. Much 
is gained by bringing the defendant before the court and finding 
out the kind of case he claims to be able to make. If diligence will 
pay he will be diligent. It is not the case that once notice issues 
to a defendant of an application for injunction the court’s powers to 
grant in a proper case an ex parte injunction have come to an 
end. It seems to us that definite rules are required whereby the 
defendant shall be served with a copy of the plaint and affidavit 
and given a very few days thereafter within which to file his 
affidavit in answer; the plaintiff in like manner should have a 
very short time indeed within which to file his affidavit in reply, 
and the date for hearing the contested application should be 
definitely fixed accordingly. The judge should then either dis- 
pose of it or if it be necessary to adjourn, should take proper 
steps in the presence of the defendant to make an order covering 
the adjournment period, and covering this only to the extent that is 
absolutely necessary. 

9. This matter is one which urgently requires the attention of 
district and High Court Judges both when dealing with appeals 
and at inspections. "What is wanted is that the materials upon 
which ex parte injunctions are granted should be scrutinised in 
as many cases as possible by the inspecting officer. When he 
finds them to have been insufficient he should go through them 
with his subordinate and explain their insufficiency. If the 
subordinate officer’s ideas are defective as to the principles which 
should govern the exercise of the powers given by Order 39 the 
inspecting officer will have every opportunity to discover the 
defects. The order as formally drawn up should be very care- 
fully examined. It should be noticed whether any provision has 
been made for ensuring to the defendant an early opportunity to 
be heard or whether the order made ex parte has been limited to 
take effect for a substantial or for an indefinite time. A very 
important matter for inquiry is whether or not the court granting 
the injunction ex parte has been played with by the plaintiff failing 
to pay the process fee, failing to supply an identifier or failing to 
serve some pro forma defendant in the same interest? If so, it will 
be desirable to inquire as to what step was taken by the court. It 
may be found that the same order by which the ex parte injunction 
was granted gave the plaintiff a week in which to deposit the process 
fee. Or it may be found that when the defendant appeared to 
contest the . in junction the court was engaged in trying old suits 
and adjourned the matter for months, or adjourned it for the 
plaintiff or his pleader’s convenience, or in order to let the plaintiff 
make a new case. An inspection which is worth anything will 
always disclose the merits or demerits of the way in which injunc- 
tion matters have been handled. So far as comparatively junior 
officers are concerned, we are convinced that no great improvement 
will he effected in this matter unless they are made to appreciate 
that the granting of an ex parte injunction is a serious responsi- 
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bility; mat having granted tliey are raider a duty to take the 
greatest pains to do everything possible to protect the absent de- 
fendant; and that they will in general be called upon at inspections 
to show that they have handled injunction matters not merely 
without breach of the rules in Order 39 but in accordance with 
legal principle and common sense. 
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CHAPTER 46, 

Numerous Parties and Representative Suits. 

The opinion has been expressed more than once by persons of 
experience in the law that there is need to extend the scope of what 
may be called “ representative suits ” so as to include cases in 
which there is a large number of parties but to which Order I r 
rule S, of the Code does not apply. There are obvious attractions 
in this proposal and it would seem only reasonable to expect that 
in India a more highly developed system of “ representative suits 
than is to be found in England would become a necessity. In the' 
course of our enquiry, however, we elicited very little that was 
definite or constructive on this subject and no scheme was brought 
to our notice which seems to us to offer a balance of advantage over 
disadvantage. We are not prepared to recommend an extension 
of the present rule either by taking its very general language and 
making it wider, or by taking the principles by which, according 
to the decisions, it is controlled and merely abrogating some of 
these. We would not, however, rule out in advance specific 
measures for dealing with specific types of case if in any province 
the volume and character of the litigation calls for special treat- 
ment of certain cases. The observations which follow are intended 
not only to explain why we have arrived at a negative result, hut 
also to show our view of certain important features of the problem,, 
of the danger points and of the possible alternative remedies. 

Order I, rule 8, runs as follows : — 

“ Where there are numerous persons having the same interest 
in one suit, one or more such persons may, with the permission of 
the Court, sue or be sued, or may defend, in such suit, on behalf 
of or for the benefit of all persons so interested. But the Court 
shall in such case give, at the plaintiff’s expense, notice of the 
institution of the suit to all such persons either by personal service 
or, where from the number of persons or any other cause such 
service is not reasonably practicable, by public advertisement, as 
the court in each case may direct.” 

This rule is in substance taken from Order XVI, rule 9, of the 
Rules of the Supreme Court in England. In addition to rule 9, 
Order XVI of the English Rules contains rules numbered 32 (a) 
and 32 (b). Exile 32 (a) applies to cases in which the right of an 
fie i r or lew evsiwmrv heir or rim next-of-kin or a class depends on 
the construction which the court or a judge may put upon an 
instrument. In such cases the court is given power by the rule 
to appoint some one or more persons to represent such ail heir at 
law, cuRomarv heir, or next-of-kin, or class and the judgment of 
the court is made binding upon the heir at law, customary heir, or 
next-of-kin, or class so represented. Eule 32 (b) extends the same 
principle to any other case in which an heir law or customary 



heir or auv rex t-of-kin or a class is interested in any proceeding. 
The>e two rules, however, come under tlie lieaciing c ‘ administration 
ttiid ex e curio i] of trusts. They are not of universal application. 

There is a further rule in the same Order ('Order XVI, rule 37) 
In all cams of actions for the prevention cf waste or otherwise 
tor the protection of property, one person may sue on behalf of 
himself and all persons having the same interest.’ 5 


2 . The Indian rule renin ires the court when it makes a repre- 
mnuiiion order to give no! ice to all persons affected eiijmr by per- 
sonal w twice or by ad cert is eme lit. It gives, moreover, a right to 
any such person to a;.pb~ to t lie court to be made a party to the 
suit. The caw in which the Indian or the English rule can be 
an, died as regards defendants are not numerous. They would seem, 
aw a. i ago to be oaww where the plaintiff claims a declare: cry judg- 
ment defining lih rights as against a numerous class — the class of 
people It chdi a a ceirw'n rights in a market, a body of persons who 
hare termed themselves into a sewew or club, a person wiio has 
taker pair of or now. c.; ,*.(yr re-, or aebeu lures conterriiig upon the 

relic t in aaaiwb om- hi :u>*Ti ::: distinction Irani arc mo 


3. if v o to" to s v ' cut what seem to be the cases m winch 
parries is ml b/ he umncu:-, we hud that so far as India is con- 
cerned c o iv a i ? as to hows ; — 

(1) Suits by and against members of a joint Hindu family — 

Hit a iwh ara a lid Dayabh aga . 

( 2 ) Suits bv and against heirs of an in! estate Hindu or Mohaim 

m a dan. 

{•)) Suits by reversioners or others against persons howling land 
uihW an alienation made in the past by a limited owner 
whose rigid to convey is attacked. 

; w Saits by and against co-owners. 

i5) Suits by and against villagers or comm unities. 

:(j! SuiJs bv and against Karnavans and Anandaravans in 
I'd Li labor Tarwa ds. 

(7) Suits a an hist a number of tenants and under-tenant? rawing 
analogous questions as to the rate of rent, or depending 
on a root question as to the plaintiffs’ title. 

4. So far as the tiro last mentioned classes are concerned they 
seem to us to present special local problems. The Malabar tarwa d 
is an institution of an exceptional character. We were unable to 
discover that this question had received much attention at the hands 
of those who are familiar with the social conditions of these com- 
munities and the law applicable to them. The most careful con- 
sideration of the structure and circumstances of such a community 
is clearly necessary for the present purpose. If, therefore, ve make 
no recommendations on the subject of the Malabar tarwa d t is not 
because we consider that the present law is satisfactory or that 
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reform is necessarily impossible. ATor, so far as third parties am 
concerned, do we regard the question as one which can be entirely 
concluded by the opinion of the members of such communities. 

5. Again, as regards the seventh class above mentioned the rent 
laws and revenue systems of different provinces diverge much too 
widely to admit of any general solution of the difficulty. Under 
this head the main types of case in which the number of parties is 
apt to be unmanageable require to be carefully singled out, and 
considered concretely with reference to the revenue machinery or 
to Acts like the Bengal Tenancy Act. If the expression same 
interest 77 in Order I, rule 8, is to be widened, it is necessary to 
know what similar or analogous interests may in each type of suit 
be regarded for the purposes of the claim for relief as identical. It 
is necessary further to consider the practical effects of so doing 
including the effects in execution proceedings or in subsequent liti- 
gation. These are matters which must be inductively approached. 
High Courts by their rule-making power or local Governments and 
legislatures may see their way from time to time to a limited ex- 
periment, but we are satisfied that the experiment will in all 
probability have to be different in Madras and in the United Pro- 
vinces, in the Punjab and in Bombay. The “ recorded land- 
holder 99 and the cc recorded tenant 77 are words that mean much 
in one province and little in another. In Bengal when a rent 
decree is obtained and the holding is sold in execution the question 
whether and in what circumstances the defendant represents the 
complete interest in the holding by representation or otherwise has 
been the subject of many decisions under the Bengal Tenancy Act. 
Again, it is possible for a ryot holding under a trespasser to acquire 
in certain circumstances ar, occupancy right which is good as 
against the true owner. 

G. Both the English and the Indian rules — they differ slightly — 
are subject to the obvious comment that they try in substance to 
state the matter in the same form of words for plaintiffs and for 
defendants. Where a person has a right in respect of which he 
cannot, claim relief save upon the terms that he must permit other 
persons to share in the benefit of the relief, the difficulty of allowing 
him to represent such other persons is comparatively slight. The 
creditors 7 sitft Ur administration of the estate of a deceased or a 
debentrirehoicjevU action to enforce the security are common ex- 
amples of this. In such cases the requirement of leave would seem 
to be of doubtful necessity. In any case the main difficulties would 
appear to be (1) ensuring that the suit will not be so conducted as 
to end total or partial dismissal owing to fraud or negligence; 
(2) that in doubtful coses persons -who have no property will be 
put up to sue oil behalf of others who could he made answerable 
for costs. Other persons who have notice of the suit may, however, 
apply to be made parties. It does not seem necessary so far as 
plaintiffs are concerned that they should all have the same in- 
terest 77 so long as they have a common grievance (as distinct from 
analogous grievances) and the relief sought is not individual (e.g., 
damage?) but one relief whic-h is beneficial to them all. The words* 
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are ie same interest in the suit ? ‘ and not “ same interest in the 
property in suit.’’ So far as we can see tlie true construction of tlie 
rule according to tlie decisions is to this effect, but the rule appears 
to be narrower than it is. The real question here is whether in 
order to enforce his own right a plaintiff is or is not put by the law 
as it now stands in the position of having to join with himself a 
large number of other persons in order that his snit may not be 
dismissed as defective. There may he some fairly common types of 
suit of such a character which are not within the scope of Order I, 
rule 8, as understood in certain High Courts and which might be 
brought within it. The difficulty, we believe, to be that no one has 
much confidence in the language of Order I, rule 8. The rule is 
onH intelligible when construed by the aid of the practice of the 
old Court of Chancery. It must be noticed, however, that under 
the present Code (0. I, r. 1) it is open to plaintiffs to join together 
in one suit in many cases where the law does not require them so 
to do. The manager or hirta of a joint Hindu family can in 
some circumstances sue on behalf of the family apart altogether 
from Order I, rule 8. Again, it seems clear that as against 
a trespasser one of several co-owners can maintain a suit though 
it is not so clear whether the form of decree in ejectment can or 
should be limited to a decree for joint possession to the extent of 
the plaintiff’s share. Again, in a suit by the heirs of a deceased 
Maliommedan to recover a debt due to his estate the law as to Suc- 
cession Certificates supplies a solution. So far as plaintiffs are 
concerned we find it difficult to satisfy ourselves that Order I, 
rule 8, requires to be made wider. From a defendant’s point of 
view, who desires to avoid a succession of suits brought by different 
persons one after another there may be room for some complaint 
as regards the present procedure : this, however, is another problem. 

7. When we come to Order I, rule S, as it applies to a numerous 
body of defendants, here again, a person is to he bound by the- 
decision although lie is not effectively a party, hut different con- 
siderations apply. Subject to a discretion in the Court to allow him 
to appear and defend for himself certain other persons nominated 
by the court at the instance of the plaintiff are to he constituted 
his representatives. Notice of the suit may be given in certain 
eases by public advertisement — an ineffective device in many parts 
of India. Tbe purpose of the suit is to damnify, not to benefit, 
the represented person. This makes a great difference for the 
purposes of any proposal to permit suits to he brought under a 
representation order claiming relief of a kind inconsistent with the 
rule as it at present stands. Such proposals may easily give rise 
to greater difficulties than they would obviate. Even in extreme 
cases — like the suit referred to hv Sir Tej Bahadur Sapru in his 
note of Cth December 1922 where over 1,200 persons were defend- 
ants — unless all defendants have the same interest in the suit, it 
may well he better to leave the plaintiff to cope with the difficulties 
which fate or folly has imposed, than to permit him to bring one 
suit for the purposes of affecting in different ways the rights or 
interests of a large and floating population, many of whom will 
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Trlioll 7 fail 10 understand what is happening. If there are in- 
superable difficulties of this sort in tfie plaintiff’s way, it is better 
lino: iiie>.r should be encountered at 1 lie beginning* rather than 
postponed to the stage of execution or relegated to subsequent lib- 
rarian. Again, the interests even ol members of (he same- Hindu 
family are not seldom remarkably divergent when they wight have 
been supposed to be identical. The colluding defendant is by no 
means uncommon and will tend to figure pioiuinently as a represen- 
tative defendant if the present rule be relaxed. Even when ’ ‘ the 
interest in the suit 99 is the same, theie may be side interests affecting 
parties differently. Ill the last resort a plaintiff can always attempt 
to make special terms with the representative in fraud of the 
represented. 

8. The root notion of the rule is that of a class, but the were 
fact that a number of persons are all interested to oppose Hie 
declaration cr other relief sought by the plaintiff does not make 
them a class. (liven such an interns! 5 tie quest ions are: Vvhat 
shall be deemed to be classes? What forms of relief shall in the 
case of each class be permitted ? In which of such cases shall there 
he a power to dispense with notice and to rely on some form of public 
advertisement? 

9 . be wire by advertisement is allowed by the rule where personal 
service is not reasonably practicable 55 from the number of persons 
or any other cause. This is necessary and unobjectionable in some 
types of case, e.u>, about the rights of vary of the inhabitants of a 
village. But it is quite common in India for p:w anal service to be 
highly difficult: and the reasonableness of binding a person by a 
decree in proceedings of which he has. not had actual notice differs 
according to the nature of the svE. if the procedure by advertise- 
ment was ruled out as regards certain types of ease it would be 
much easier to apply the representation principle. A defendant 
who is personally served vuth a notice under Order I, rule 8, is not 
likely to be refused the light to make his own defence for himself 
if he shows any semblance of reason in his request. If, on the other 
hand, he is satisfied to let others defend, the plaintiff gains much: 
he does not have to serve him Avitli copies of the plaint and other 
documents; to read and wrestle with another written statement; 
to substitute his heirs on death; to serve notices of appeal. These 
are the things that matter: but for these it is almost as easy to 
implead a party as to serve him with notice. In suits with 
numerous defendants, the great majority of them take no part in 
the proceedings after service of the summons. They attain fre- 
quently great importance by dying in the middle of the suit or 
pending the appeal. 

10. Let us consider two types of case. Trouble is frequently 
caused by suits against numerous lieirs of a Muhammadan for a 
debt due by the deceased. It would not seem unreasonable to pre- 
scribe by rule that a representation order might be made, provided 
that personal service of notice was necessary on all the heirs, 

rand that, as against represented persons, the decree should be in 
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a form which would have the same effect as if judgment had 
been given against the deceased in his lifetime. As against persons . 
who were impleaded as defendants in the full sense of the term 
the judgment might be as at persent. But before any such rule a& 
this could be approved certain questions must be answered. In 
a suit against one of several heirs to what extent is the defendant 
liable? Is it to the extent of his share or in proportion to his 
share or to the extent of assets that come to his hands? In what 
circumstances will a snit against the heir in possession he regarded 
as an administration suit and permitted to affect the rights of other 
heirs? Hot till these questions .are answered will it be possible 
to say whether such a rule as above suggested is in general needed, 
whether it would be "worth while, whether it could be worked out 
in practice without in effect changing the Muhammadan law, and 
whether other methods might not wrork better. 

How, it appears first that the property of ail intestate Muham- 
madan vests in his heirs in specific shares at the moment of his 
death. Secondly that the liability of heirs for debts of the deceased 
is different according as the estate has or has not been distributed. 
Before distribution they are liable to the extent of the assets to 
which they have succeeded. After distribution each is liable to 
the extent of share of the debts proportionate to a share of the 
estate. Thirdly , distribution is not liable to be suspended until 
payment of the debts. Fourthly , different High Courts take 
different views as regards the case where a creditor sues some only 
of the heirs before distribution has been made. Calcutta in such 
a case treats the suit, if brought against heirs in possession of the 
whole or any part of the estate, as a suit to administer the estate of 
the deceased ; and holds that a sale in execution binds other heirs 
who were not parties. Allahabad holds that the rights of heirs 
not impleaded are unaffected by such a sale. Bombay seems to 
have come round to the latter view and recent opinion in Madras 
appears to show’ this tendency. 

Looking broadly at the matter, the introduction of the re- 
presentative suit ” as regards such claims made after distribution 
of the estate seems to be beset with insuperable difficulties. Prior 
to the distribution of the estate the difficulties are less, but the need 
for a new procedure would appear to vary according as the law is 
taken from the Calcutta High Court or the other High Courts. 
Evan prior to distribution it would seem to be matter for considera- 
tion whether a suit again*}" representative heirs should be permitted 
S'W'p Hr the purpose of obtaining a decree for administration under 
which all parties could come in and establish their own interests. 

11. Let us next lake the ease of a suit against a large number 
of persons in possession of different plots of land as the lessees or 
other transferees of persons who hold or held under an alienation 
which is attacked by the plaintiff as invalid or as no longer binding 
against him. The ground of the invalidity alleged may he of 
several different types, hut a common type is to he seen in the suit 
by a Hindu reversioner challenging a widow’s alienation as not 
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made for necessity. To rip up transactions entered into over a long 
period — e.g. } between the widow’s alienation and 12 years after her 
death — may necessitate mass litigation of the most inconvenient 
kind. But before putting many heads upon one neck for the con- 
venience of the plaintiff, the legislator will desire to consider 
several things. The present rules as to joinder of parties and joinder 
of causes of action are very wide, and in ordinary cases work 
not the less efficiently for their lack of scientific precision. They 
are taken from England — a country in which the social conditions 
afford little temptation or even opportunity to any one to attempt 
litigation against masses of people. In such cases as we are now 
considering the right to join all persons as defendants against whom 
the plaintiff alleges any right to relief in respect of or arising out 
of the same act or transaction or series of acts or transactions is 
pushed to an extreme already. The demand for simple machinery 
wherewith to carry it out to its logical conclusion is not necessarily 
reasonable : it may be sheer unreason in the garb of logic. 

It seems distinctly hard upon (say) an agricultural tenant to 
oracket him in a class with all other persons whose right must be 
traced back to a given transfer executed in years long gone by. 
This seems to be pushing the representative principle beyond the 
facts as to representation. Such persons are not, like co-heirs, 
persons who have joined an association, or joined in taking up a 
series of debentures. When, as would appear in certain provinces, 
it becomes a common practice to challenge in one suit several 
different alienations made by the limited owner, and to implead 
everyone whose title or possession is derived under any of such 
alienations, the circumstance that this procedure produces extreme 
inconvenience is not of itself a reason for introducing new principles. 
We understand that the practice which we have mentioned is, 
according to the decisions, authorised by the Code in the case of 
the ultimate reversioner whose right arises on the death of the 
limited owner. We do not understand that the reversioner is ob- 
liged by law to take such a course. It is presumably taken in most 
cases because the plaintiff desires to litigate once and only once 
certain issues common to all the cases, 6. <7., whether the plaintiff is 
the true reversioner. Now many separate suits may have issues 
common to them all. If the parties are not prepared by consent to 
treat one suit as a test ease, a scheme for compelling them so to do is 
certainly difficult to devise. It may he a great hardship upon a 
defendant who may have several conclusive answers to the plaintiff’s 
case to require him to take part with numerous other people, 
strangers to him, in litigating one point by itself. To require a 
plaintiff to prove the same thing twice or oftener against different 
defendants may well be the lesser evil. We are not prepared to 
make recommendations upon the principle that some means must 
be devised at all hazards to enable an issue common to the cases of 
many different people to be decided once for all. It appears to us a 
very serious question whether more good could not be done at all 
events in cases of this type, by further limiting the plaintiff’s right 
to join defendants and causes of action in one suit, or by making a 
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more convenient rule as to what “ cause of action v means in this 
connection. The intolerable position of a defendant, impleaded 
together with a multitude of other people strikes us even more 
forcibly than the difficulties of the plaintiff, and it is matter for 
consideration whether Order II, rule G, gives the court sufficient 
power to protect such defendants. 

12. It is necessary to compare alternative remedies. If a 
e: concise statement 55 was in such cases allowed to be served under 
Order V, rule 2, instead of a plaint, if tbe system of “ registered 
address 17 were enforced, if by amendment of Order I, rule 6, 
the court could require parties to appoint an agent for service 
within the jurisdiction, if on appeal it was made possible in a 
proper case to obtain an order dispensing with the need to sub- 
stitute the heirs of respondents who took no part at the trial, 
some of the unnecessary trouble and expense might more safely 
be eliminated. 

13. We have made our recommendations as to these matters. 
In particular we are prepared as stated in a previous Chapter to 
recommend that the principle of Order XLY, rule 9 (A), should 
be applied in India subject to the leave of the court. It is we 
think possible to go somewhat further on the same lines in cases 
where defendants are very numerous, viz., to provide that after 
the trial has commenced it should he open to the court to absolve 
the plaintiff from the necessity to substitute the representatives 
of any defendant who did not in his lifetime file a written 
statement or who, having done so, did not appear to contest at 
the hearing. Beyond this we are not prepared to go, not having 
succeeded in devising any scheme or schemes which satisfy our- 
selves. In our opinion the ff representative suit 77 as a device 
to overcome difficulties of service has a very limited application. 
As a device to require people to make common cause after service 
its utility for the purposes of particular types of suit may possibly 
be increased. As a device to avoid useless substitution of repre- 
sentatives on the death of a party the more limited experiment 
which we have suggested might be attempted first. 
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CHAPTER 47. 

Codification. 

1. We Lave found great difference of opinion in all the pro- 
vinces as regards the advisability of further codification of the law. 
The merits and demerits of codification in the abstract have, since 
Bentham, been canvassed by eminent writers owing allegiance to 
many different schools of law. Though the advantages are perhaps 
more frequently exaggerated than the difficulties, it seems necessary 
to recognise that codification has many special advantages in India 
and that even in England much codification has been successfully 
undertaken during recent years. The earlier English codes are 
well-known — the Bills of Exchange Act, 1882, the Partnership Act, 
1890, the Sale of Goods Act, 1893, the Marine Insurance Act, 1906. 
Lord Birkenhead in his book Points of View ” has described the 
method adopted in England by Lord Loreburn and his advisers with 
reference to the substantive criminal law. They decided that it 
was expedient to abandon the ambitious attempt to produce a com- 
plete code of law. “ They determined therefore to proceed piece- 
meal to codify the several branches of the law seriatim so that when 
the process had been completed the various chapters dealing with 
the se's eral branches might be incorporated in a single Act which 
would constitute a complete criminal code so far as substantive law 
was concerned.” In pursuance of this policy bills dealing with 
Perjury (1911), Forgery (1913) and Larceny (1916), have been 
introduced and passed into law, and the work still goes on. The 
process will contrast itself forcibly in the mind of an Indian reader 
with that whereby the Indian Penal Code was placed upon the 
statute hook. Ambitious schemes of codification — like the Evi- 
dence. Act or the Contract Act — were necessary in order to provide 
a common law for India and have on the whole been justified by 
their results. It seems desirable to observe, however, that the 
grand manner is not the only manner, and that in the codification 
of civil law we are far removed from the conditions of the seventies. 

2. Subjects as to which codification appears to be advocated are 
Hindu Lav/, Muhammadan La w and Burmese-Buddhist Law. We 
have found extremely little reason to think that the Muhammadan 
community would welcome a code of their personal law, assuming 
that such a code could he drawn up so as to work in practice over 
any large area. We know little of Burmese-Buddhist Law — much 
too little to be able to answer the first question which has to be 
considered — namely whether or not this law should he stereotyped 
at its present stage. So far as Hindu Law is concerned, the project 
of a code cannot, we think, be rejected as impracticable from a 
purely legal point of view, provided that the attempt is made by 
stages. Whether when the full meaning of codification is appre- 
ciated by the community concerned it would be found to be obnoxi- 
ous to religious ideas as to the authority of sacred writings is of 
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course a difficult question. As to this we think that opinion varies 
much at present thimyrivvd Lidia. The proposal to codify Hindu 
Law deserves re.-pect i i it be made in the some spirit and manner 
a- would be avybicahL. *y t , . , r,. a prunosal to c* unify commercial 
lavs. L e vd ert tiiis .diu si ration cecame in tPe hook already 
referred Io Lard Birkenhead im rood convincing! v nomted out 


with reference to commeiviai law the dilwr 
a useful code and writing a leu i -book. TI 
be of great import mice. We have -cne 
Hindu Lav : some of teem « over the v/Lbe 
field so tar as tent-books can cover it. But 
the work or many moo fur many ymrs : a :u 
clovui; and in the end the Je- Lakilirv of the 


•ones between compiling 
vs point seems to us to 
wee- leaf tent-books on 
oj nracti -ally tire whole 
a code of Hindu Law is 
royairne ha- 1o he laid 
code can univ he indued 


of by the results of the attempt. The alterant if carefully made is 
quite likely to ha success nil in some branches and almost abortive 
in others, alindii 7w is m.vhiv logical Out i< of a verv high 
degree of eurrbicai hei and the ' Id princ'ides are n ehhv vifi new 
social conditions ;.o :s ic - vobm c n-fbus wind, if.- oi ! logic 
does i ; o L ahwyv serve. Lor the limi: u vurgows or rnL cum mit ■ ecu 
a recommendation that Hindu Law do ndu; W ccdined would he 


entirely misconceived. That we inn- umbo woo: $ olverv- 

ations on the subject b- due sow iy to, !,Po consideration that slap- 
das]- rouifiowbw vou:d do homer sr cable harm. We would not 
w : dm ohy be ua Iwstoca in regard with prejudice the ultimate 
chances of a Tentative and carefully constructed scheme, designed 
with due appreciation of the length and difficulty of the task. We 
are not prepared io suggest any particular branch of Hindu d aw 
as capable of codification independently of other branches and as 
one in which codification would produce immediate special ad- 
vantage. 

o. Connected with this question is the question whether steps 
should not in some part of India be taken to codify or to tabulate 
some of the different type- (f ■: Worn which conic before the courts, 
particularly customs as regards slice- v-ioii. Tins is essentially a 
provincial question, and t r e problem in i : a province is the same as 
in another. We were io] 1 by witnesses in 1 lie Thm jab the t tne 
Punjab Customary Law Would be codified; we were also told that 
the allegation of special cm loin L carried to extreme lengths. We 
understand that the policy recently pursued has been io compile by 
authority a table or icgisler of customs and that a register of the 
•cuBioms of the centra] districts of the Punjab was published in 1922. 
We see no reason to criticise this policy nor can we intrude with 
any confidence into the discus sum of Punjab customary lawn We 
think it very probable that the necessity to bring custom within 
stricter limits will press more and more upon the authorities in 
the Punjab. 


4. It has long been noticed that there is in India no code of the 
law of torts or civil wrongs and some witnesses urged us to recom- 
mend that such a code should be compiled. This matter has been 
under consideration for some years. So far as we can see, there is 
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no branch of the law which is more free from the blame of contri- 
buting to the law's delays. A large part of this work is done in 
India, and is better done, by the criminal courts. That justice, 
equity and good conscience afford an insufficient lamp to the feet of 
courts in difficult cases is plainly true. We would say nothing 
against a proper programme of codification, save that here again 
the subject is wide, the success of the attempt will be very unequal 
in the different branches of the subject and can be judged of only 
when the draft code is produced. 

5. For our purposes it is beyond question that the most useful 
recommendation to be made is that the codes we have should be 
revised carefully and at frequent intervals. Here there is much to 
be gained and daily difficulties can be removed. The best code 
must necessarily produce a crop of new litigation. The existing 
codes cover a very large area and in amending them it is possible to 
know within limits what one is doing. The work to be done by 
High Courts in keeping smooth the working of the Rules in the first 
schedule to the Civil Procedure Code is insisted on elsewhere in 
this report. The revision of the Transfer of Property Act upon 
which we understand that much pains have already been taken is. 
another urgent work. The Indian Contract Act was in some res- 
pects a far-sighted statute hut it was never among the best of our 
codes and to-day it needs amendment. The sections affecting the 
Sale of Goods and Partnership if they be compared with the English 
Acts of 1893 and 1890 will be seen to call aloud for amendment. 
The ideas as to public policy require revision. This statute too 
contains some very indifferent attempts at definition — chiefly at un- 
necessary definition. Several sections seem to be out of the proper 
order and others read like extracts from an inferior text-book. In 
most cases of contract — even in quite difficult cases — the right reason 
of the matter is clearer without the code than with it. 

We have dealt elsewhere with other statutes and suggested 
amendments in some detail. 

6. We appreciate that the constant revision of our codes must 
throw a quantity of work upon the Legislature which may from time 
to time leave insufficient room for other matters more important or 
less easily ignored. It is much to be wished that the special posi- 
tion of India in respect of its codes may receive due consideration in 
the constitutional discussions of the future. The necessity of sys- 
tematic revision has always been admitted ; the difficulties of 
systematic revision become greater as the statute book -gets larger 
and new problems press for attention. 
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CHAPTER 48. 


Bengal and Assam. 

1. In Bengal there are twenty-one district judgeships and in 
Assam two, the total number of districts being twenty-six in Bengal 
and eight in Assam. In recent years, in addition to the twenty- 
three district judges, the average number of additional district and 
sessions judges annually employed has been fourteen. The num- 
ber of munsifs employed on civil work has recently averaged about 
254 and of subordinate judges 53; but throughout Assam, except in 
the district of Sylhet, and in the district of Darjeeling and part of 
the district of J alpaiguri in Bengal, members of the executive ser- 
vice do the work of subordinate judges and munsifs in addition to 
their executive work. In Bengal the number of these officers is 
usually about five and in Assam about twenty-four. In Calcutta 
itself there are the sixteen judges of the High Court and seven 
judges of the Presidency Small Cause Court. 

2. The population of Bengal is, according to the last census, 
48,695,538 and of Assam 7,990,246. The population under # each 
judgeship varies considerably. In Mymensingh the population is 
4,837,000; in Dacca 3,125,000; in seven other judgeships, i.e., 24- 
Parganas, Midnapore, Tippera, Dacca, Backergunge, Faridpur and 
Sylhet, the population is over 2,000,000: while at the other end of 
the list is the district judgeship of Birbhum, the only one with a 
population of less than a million. 

3. A comparative statement of the average number of institu- 
tions, cases disposed of and cases pending in the different grades of 
district courts in the two tri-annual periods of 1912-14 and 1920- 
1922 is set down below : — 


Bengal. 


• 

X at ure of ease and court. 

Average number of 
eases instituted. 

Average number of 
cases disposed of. 

Average number of 
cases pending. 


1912-14. 

1920-22. 

1912-14. 

1920-22. 

1912-14. 

1920-22. 

Munsifs — original suit 0 . 

579,305 

062,587 

595,171 

663,057 

156, 5S4 

188,134 

Subordinate and district judges’ 
courts — original suits. 

33,514 

28,137 

33,299 

29,570 

9,878 

13,238 

Ilegular civil appeals 

17,809 

17,049 

16,975 

20,438 

15,052 

19,936 

Criminal appeals 

3.535 

3,184 

3.. 528 

3,192 

197 

296 

Sessions cases 

j 

1.2G6 

! 

1,318 

j 

1,213 

1,291 

172 

248 
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As*am. 


Xat:U’H g: ease and court. j 

! 

A' erage number of 
| ernes instituted. 

Average number of 
< a e b ■ osed of. 

j Average number of 

! eases .endin'.,. 

! 

1 Id’ 2“" 

1 

j 192C-22. 

•912-14. 

j 1920-22. ; 

J 1912-14. 

| 1920 22 

Munsifs — oWci-ij; -4 Ws . 

33,172 | 

40,905 

08,7 ‘-S 


19,689 

10,824 

Suln: JinrJ e and *: jsrrl* t \ 
court*' — nrigina I ?uiU. 

, J 


1.072 

7 40 

J31 

522 

Regular civil appeals 

1 1 1 -I- 

I C< 5 1 

932 

1,0 -jo 

S60 

590 

Criminal appeals 

074 

550 

674 

544 

42 

or* 

Sessions cases 

227 

202 

228 

234 

27 

38 


It may bo added that for the earlier period the numbers of 
whole-time munsifs, subordinate judges and district and additional 
district judges in the two provinces averaged 254, 48 and 33 respec- 
tively, the number at the present rime being approximately 254, 
51 and 87. 

4. This statement shows an average increase in institutions in 
the munsifs’ courts in Bengal of about 14 per cent. On the other 
hand there has been a decrease in the number of suits before sub- 
ordinate and district judges but the outturn in those courts has 
decreased with the result that the amount pending is almost half 
as much as the overage annual institutions. The number of civil 
appeals pending has large! v increased. Sessions trials and cri- 
minal appeals have not increased in number; but since 1918 in 
Bengal (except in the districts of Darjeeling and Jolpaiguri) and 
practically throughout Assam most trials have been by jury and in 
consequence a much greater time has to be devoted to criminal work. 
However we look at the figures, it is clear that the present staff does 
not succeed in the present conditions, with cases getting more and 
more complicated and, when contested, being more and more seri- 
ously contested, to do much more than keep pace by disposals with 
the current institutions. It cannot effectually deal with the accu- 
mulated arrears of many years. The policy in Bengal, when there 
has been an increase at all in the judicial staff, which so far is 
almost negligible, has been to increase, when necessary, the number 
of superior courts. But this is mainly due to the necessity of 
having additional district and sessions judges for the trjpl of sessions 
cases, with little time to devote to civil appellate work. 

5. In the Chapter dealing with the Constitution of Courts we 
have referred, generally for the whole of India, to many proposals 
that have been made for relieving district judges of some of the 
work which they alone can now take, by giving further jurisdiction 
to subordinate judges, by enhancing the powers of munsifs (which 
at present in these provinces normally extends only to Bs. 1,000) 
and by the development of village courts for the trial of simple suits 
in the mofussil. We have also proposed an extended jurisdiction 
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in certain matters to small cause courts, and an increase in tlie small 
cause courts’ pecuniary jurisdiction. But whatever is done in 
order to put things on a footing under which in future delays may 
be avoided, it appears to us above all to be essentially necessary 
that something should be done at once to clear off the main block 
of old pending cases without detriment to what should really be 
current work. It is beyond our province to deal with increase of 
establishment ; nor are we in a position to make any concrete pro- 
posals as to the staff required. This can only he done by the High 
(.hurt after a detailed examination of the needs of each district. 

6. Again, though we have recommended an extended jurisdic- 
tion for village courts where the circumstances of a province admit 
of it, so far as Bengal is concerned courts established under the 
Village Self-Government Act are only just beginning to function. 
None exist in Assam nor are there any yet in the heavy districts 
of the 24-Pa rganas and Midnapore. There are only 8 in the 
whole of the ilymensingh district, 15 in Faridpur, 10 in 
Hooghly, 4 in Nadia. 2 in' Bhbkum, 9 in Burdwan and 19 in Tip- 
pera. The only district where village courts can be said to be at 
all numerous is the district of Dacca where there are 90. The total 
number of these courts in the province is only 157 and as a union 
board would not cover mere than 10 square miles at the most, less 
than 1,000 square miles is covered out of a total area of 70,000 
square miles in the Province of Bengal. We cannot, therefore, 
expect that for many years to come village courts are at all likely 
to, give any substantial relief in the administration of civil justice, 
and the court of lowest jurisdiction must for all practical purposes 
long continue to he that- of the munsif. 

7. Any proposal to enlarge the powers of munsif s in suitable 
cases upto Bs. 5,000 has the advantage that the increase in. cost by 
increasing the lower grade of officers would not be so much as if the 
increase were made among district and subordinate judges. But 
any devolution which, may be determined on would, if not accom- 
panied bv an increase of staff, of i i self' only remove the congestion 
from one place and put it in another. 

8. Taking first the munsif s’ courts in Bengal, the following 
statements set out for 1922 the work disposed of. 


A. 


Suits of all classes . 


Pending from 1921 

. 

178,010 

Disposed of in 1922 

Pending at the end of 1922 — 

. 

603,690 

Ordinary 

. 134,810 ) 

163,761 

Small Cause Court . 

29,451 ) 

Pending over one year 

. 

12,892 
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B. 

Disposals, 

Ordinary — 

Contested 
Uncontested . 

Small Cause Court — 

Contested 
Uncontested . 

0 . 


54,436 | 
402,930 j 


12,909 f 
133,415 ) 


146,324 

603,690 


Percentage contested. 

All suits . . . . . . . . 11 

Ordinary 11*9 

Small Cause Court ...... 8*8 


D. 

1921. 1922. 

Average disposal for one niunsif , 2,730 2,454 

Of wliicli contested cases were . 311 274 


E. 

Disposals under ordinary procedure . . 457,366 

Contested. ■ 

Money or Movables . . 57,594 8,434 

Under tlie rent law . . 335,414 32,724 

Title 64,358 13,277 

457,366 54,436 

E. 

Duration of suits , 

Ordinary — 

Contested . . . . . .276 days.* 

Uncontested ...... 137 ,, 

Small Cause Court — 

Contested ...... 126 days. 

Uncontested 64 ,, 

G. 

1921. 1922. 

Cases decided by subordinate courts in 

which. an appeal lay .... 57,915 51,706 

Regular appeals brouglit to subordinate 

appellate courts ..... 15,915 13,830 

or about 26 per cent, of appealable decisions — 

* Average duration in suits for possession is probably muck greater. 
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9. In 1922 niimsifs determined without contest 402,930 ordinary 
suits and 146,324 contested and uncontested small cause court suits. 
In these latter there is no appeal and they were disposed of on an 
average, if contested, within four months and, if uncontested, within 
two months — an ample but not unreasonable time. But under the 
ordinary procedure an uncontested suit takes longer than a con- 
tested suit does under small cause court procedure, viz., 41 months : 
a contested suit takes nine months, and the decree is' subject to 
appeal save in suits for rent under Es. 50 before specially empowered 
munsifs where the rate of rent or the title is not in question. 

10. Of the 402,930 uncontested suits no less than 302,690 were 
suits under the rent law of which about 94 per cent, were foi 
arrears of rent and of the 54,436 contested suits under the ordinary 
procedure 32,724 were under the rent law. These suits congest the 
munsifs 5 courts in Bengal from May onwards in each year as regards 
the office and from June till October as regards the munsifs, and 
we have considered the question whether anything can be done to 
relieve the courts in respect of this mere rent collecting work. Any 
shortening of the period of limitation (now, four years ending with 
the Bengali year) would increase the number of rent suits : noi 
is it politic to force landlords to come to court and sell their 
tenants 5 holdings sooner than they feel inclined to do. So far as 
th§ mass of uncontested cases is concerned, it does not appear to 
us that any substantial saving of time would he gained by any 
form of procedure for summary judgment. It has been suggested 
that more might be done by means of the certificate procedure 
under the Bengal Public Demands Recovery Act, 1913. Under 
this Act at present the Local Government permits certain landlords 
who have satisfied certain conditions to obtain from the Collector 
a certificate which is equivalent to a decree for rent, leaving it to 
the tenant on showing a sufficient defence to have the certificate set 
aside. At present the granting of such certificates and the execu- 
tion proceedings thereunder are done hv deputy collectors. It has 
been suggested that certificate procedure might he put into the 
hands of munsifs and applied generally or at least be much extended. 
The difficulty is that cases tried ex parte would occupy munsifs foi 
quite as much time under this proposal as at present. It takes 
only a few minutes as a rule to record the evidence of the plaintiff 
and scrutinize the plaint before decreeing the suit. 

If a claim for rent involves a question of title as distinct from 
the mere question whether there exists between the parties a rela- 
tionship of landlord and tenant, or if the decree decides a question 
as to rate of rent, then the ordinary law applies and the losing 
party has the ordinary rights of first and second appeals irrespective 
of the value of the suit. If, however, a rent suit be free from the 
complications abovementioned, then at present in the case of special- 
ly empowered judicial officers, there is no right of appeal where 
the amount decreed by the munsif does not exceed Rs. 50 or the 
amount decreed by the subordinate or district judge at first- 
instance or on first appeal does not exceed Rs. 100. The relations 
between landlord and tenant in these permanently settled provinces 
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■are the subject-matter of much, contest and we do not feel com- 
petent as a Committee to pronounce with any confidence upon wide- 
reaching projects of reform. We understand, however, that the 
limits of Us. 50 and Rs. 100 respectively could without much objec- 
tion be raised at least to Us. 100 and Us. 200 subject always to 'the 
maintenance of the present exceptions as to cases where title or rate 
of rent is concerned. We would suggest, however, that these figures 
are themselves somewhat low and that the law should be so amended 
as to make it clear that in any case under the selected limit of 
value appeals should only lie upon a question of title or rate of rent. 

11. The balance of contested suits under ordinary procedure is 
21,711 and of imcentesied 121.952, of which 57,594 and 8,434, are 
the figures of uncontested and contested suits for money or movables 
and 64,358 and 13.277 the figures of uncontested and contested title 
suits, a large number of which are simple mortgage suits. A 
certain number oF the money suits are suits of low value and if 
some of these and the simple mortgage suits could be dispose; 1 of 
more rapidly by extending the powers of the small cause courts 
delay might be lessened. The delay in disposals could also lie 
considerably reduced if as we propose, in simple mortgage suits 
one decree only has to be passed. 

12. The following statements set out the civil work of the sub- 
ordinate and district and sessions judges and the amount of tifiie 
dished and additional judges were able in Bengal to devote to civil 
work in 1922: — 


Nature of cases. 

Me 

lib'.’rof T'aS’.s. | 

Durt vtiox 

■ ix revs. 

instituted. 

Disposed 

of. 

Pending •' 

(Vm- 

Ihccn- 

leUed* 

Subordinate Judges. 





! 

j 

Suits — Ordinary 

0.4ui 

6, SIS 

8,346 

571 

345 

Small Cause Court 

17,689 i 

19,152 

3,789 

126 

j 64 

Regular Appeals 


9,697 

5,036 

34, 

Miscellaneous appeals 


9S2 

309 

1 

79 

Distkict Judges. 






Suits — Ordinary 

4 S3 : 

460 

354 

340 

1 256 

[ 

Miscellaneous suits 

7,913 

7,268 

3,358 


t 





i ios 

Appeals — 






Regular 

13,420 

9.834 

10,010 

51. 

5 

Miscellaneous 

3,245 

2,2 So 

1,039 

11 

o 


* Of the suits and regular appeals pending 3,160 suits and 3,754 appeals were 
pending ouer one year. 
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.Additional Judge, HowjuIi. 

('■) Two Additional Judge*. Separate figutefam* •dsown hi flu Inmmli eAo ns 
(b) Two Additional Judges. Separate figures )M /kown in lho Amnia 1 ; .darns. 
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13. Taking first the work of the subordinate judges, the state- 
ment shows that the average period required for disposal of un- 
contested suits is practically a year, but it must be remembered that 
in Bengal suits are recorded as uncontested not if there has been 
no contest at any stage but if they are finally disposed of without 
a full judgment having to be written. Thus many a case in which 
a defence has been entered is finally shown as uncontested. Both 
this figure and the figure of 571 days for contested suits are also 
inflated by the number of mortgage suits shown as still pending in 
which the preliminary decree has been passed and which are wait- 
ing for the period of six months to elapse until they can be disposed 
of on final decree. But apart from this, it is perfectly clear that 
in certain districts contested title suits take a very long time and 
the records show that in certain cases judgment follows long after 
the cases have been finally heard. In addition to hearing ordinary 
suits the subordinate judges in 1922 heard 9,697 appeals, district 
and additional district judges hearing 9,832. 

14. In Bengal there used to be three subordinate judges solely 
engaged on small cause court work, the courts being the small 
•cause courts of Sealdah in the suburbs of Calcutta, Narainganj, 
a commercial town in Dacca district and Hooghlv, Serampur and 
Howrah, a commercial area near Calcutta. The small cause court 
■of Sealdah which hears cases upto the value of Rs. 1,000 is fully 
employed on that work, a munsif as registrar helping the judge in 
matters of Rs. 20 and under in addition to his other work as 
munsif. The judge at Narainganj is able to dispose of a certain 
number of civil appeals in the Dacca district. The third small 
cause judgeship has recently been abolished and for sometime 
before the abolition of this special court with an expensive special 
establishment the judge was able to hear a certain number of 
appeals when sitting at Hooghly. Except for Sealdah, if our pro- 
posal to increase the jurisdiction in small causes is accepted there 
should he no need for any court of this nature. The work can be 
more satisfactorily done by the ordinary subordinate judicial 
service. 

15. Most of the district judges, as the statement shows, have to 
devote a very considerable portion of their time to criminal work 
though no doubt in the bigger districts relief has been afforded to 
them by the appointment of additional district and sessions judges. 

Iu certain districts too their miscellaneous work is extremely 
heavy, especially in the 24 Parganas and Dacca. Except in the 24 
Parganas district where one of the additional district judges is 
mainly engaged on land acquisition cases, the district judges do 
practically the whole of the land acquisition work. This may be 
very heavy especially where a development of railways in a district 
is taking place and we noted that in the district of Burdwan there 
has recently been great delay r in clearing off the land acquisition 
file. 

In most of the districts in recent years district judges have been 
afforded shorthand-typists and where this has been done the neces- 
sity for any great delay in recording judgment is not apparent. 
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16. Though there are in the mufassil roughly over 340 judicial 
officers engaged in civil work, courts are concentrated in 
108 places and the tendency in recent years has been, as far as 
possible, to do away with what are locally termed “ choukies ” and 
have the munsifs’ courts at headquarters, that is, at the same place 
as the subdivisional magistrates courts. This makes for stronger 
courts and a stronger Bar, and with the improving facilities of 
transport, complaints about distance of courts from villages are 
of rare occurrence. It is quite exceptional for any subordinate 
judge’s court to sit anywhere except at the headquarters station of 
a district. At the present time the only one exception is that a 
subordinate judge, usually with the powers of an assistant sessions 
judge, sits at Asansol, a sub-division in the Burdwan district, the 
importance of which is that it is one of the two main centres of the 
Indian coal fields. The following table sets out the distribution 
throughout Bengal, including Sjdhet, in 1922, temporary courts 
being included. 


Stations with one munsif only . . . . .28 

Stations with two munsifs only . . . .29 

Stations with three munsifs only . . . .18 

Stations with four munsifs only ..... 5 
Stations with five munsifs only ..... 1 
Stations with 1 munsif and 1 subordinate judge . . 3 

Stations with 1 munsif and 2 subordinate judges . 1 

Stations with 2 munsifs and 1 subordinate judge . 5 

Stations with 2 munsifs and 2 subordinate judges , 1 

Stations with 2 munsifs and 3 subordinate judges . 1 

Stations with 3 munsifs and 1 subordinate judge . 4 

Stations with 3 munsifs and 2 subordinate judges . 4 

Stations with 3 munsifs and 3 subordinate judges . 2 

Stations with 3 munsifs and 4 subordinate judges . 1 

Stations with 4 munsifs and 1 subordinate judge . 2 

Stations with 5 munsifs and 5 subordinate judges . .1 

Stations with 7 munsifs and 2 subordinate judges . 1 

Stations with 7 munsifs and 3 subordinate judges . 1 


The courts of Bengal and Assam are regulated by the Bengal, 
Agra and Assam Civil Courts Act and under that Act the principle 
is that each munsif’ s and subordinate judge’s court is given an ex- 
clusive local jurisdiction. In our Chapter dealing with the Officers 
of Courts we have dealt at length with the question of the advis- 
ability of appointing Registrars, to relieve district judges at head- 
quarters and where several courts are congregated together in one 
place to take up the uncontested and execution work. We have 
there given two examples, one of the headquarters station of the 
Mvmensingh district and the other of the hTarainganj sub-divi- 
sion of Dacca and shown how this system would work. We lay 
stress on our proposals in that Chapter especially for Bengal where 
the number of uncontested suits before munsifs is high. We con- 
sider that this system has much to commend it as relieving those 
who have to try contested cases of a large amount of work mainly 

v 
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of a routine character. This would involve an alteration in the 
Act and the abolition of the invariable rule of division of work 
within a district or munsifi on a territorial basis. 

IT. Another point on which we would lav particular stress is the 
necessity for more adequate inspection of all courts. At present 
the annual reports show that for practical purposes no High Court 
Judge has inspected any district court at all for years past. This 
is due to the stress of work in the High Court itself. District 
Judges too do not regularly inspect subordinate judges' and munsifs’ 
courts under them. This, we consider, to be a great mistake 
and we hold that the district judges’ work of inspection is as 
important as any of his other duties. No provision has been made 
requiring each subordinate judge and munsif to inspect his own 
office yearly. This has been tried in certain provinces especially 
in Behar and Orissa, with, we understand, good results. We are 
convinced that no system of periodical returns can adequately take 
the place of personal inspection. 

18. Besides the delays caused by want of time, one of the other 
causes in many of the title suits especially in cases of alluvion 
and diluvion is the need for appointing commissioners to prepare 
maps of the lands in dispute. There are frequent complaints about 
the delay in execution of these commissions which are usually 
given to pleaders, who have passed the pleadership survey examin- 
ation, the old class of civil court amins being now almost extinct 
as none have been appointed since the passing of Bengal Act III of 
1899. In Bengal the delay may often be due in part to causes out- 
side the pleader’s control. The period of the year during which it 
is possible to work in the fields, i.e., when the rivers are low, is 
short and if once the opportunity is missed owing to the negligence 
of the parties or for any other reason, the result will be the hanging 
up of the whole commission for the best part of a year. At the same 
time it cannot be too strongly urged that more supervision is needed 
to see that commissions are completed within the period fixed by 
the courts. 

19. In Bengal and Assam there is no regular system of village 
officials but in recent years in certain places in Bengal union 
boards have been established. It is therefore impossible as a rule 
to use village officials to assist in the service of summons but where 
union boards exist we consider that as they now serve certain classes- 
of criminal and revenue processes for which the union receives fees, 
it is worth considering whether similar arrangements for the ser- 
vice of certain classes of civil processes cannot be introduced. 

20. The High Court has been pressing for a scheme of reduc- 
ing the age at which munsifs shall be recruited and providing for 
ft probationary period. This appears to be very necessary but we 
understand that financial difficulties in the province stand in the 
way of this and many other improvements. 

21. We would also refer to the proposals for a general amend- 
ment of the Bengal Tenancy Act. The Committee’s report with 
its draft bill which, however, have not yet been entirely accepted 
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by Government, would put on tlie munsifs a considerable addition 
to their present duties, much of this work being of a quasi-adminis- 
trative character. As we have shown the munsifs are already over- 
loaded and it is to be hoped that any changes in the law will be so 
carried out as not to increase the delay in these courts. 

22. From ike 1st March 1916 the jurisdiction of the High. Court 
of Calcutta which had extended since 1866 not only over Bengal and 
Assam but also over the old provinces of Bihar and Orissa, and since 
1912 over the district of Sambalpur, has been restricted to Bengal 
and Assam. We have dealt with some of the work in <-he High 
Court in the Chapters dealing with the Appellate and Original Sides 
of the High Courts and do not here repeat our recommendations. 

The following statement sets out the outturn in appellate work in the 
High Court from 1916 to 1923 inclusive. 


1st Appeals. 


2nd Appeals. 


Appeal against 

Hemain- 
! ing at ! 
close of i 
preceding 
! year. 

Insti- 

tuted. 

Dis- 

posed 

of. 

Differ- 
ence 
between 
the figures 
in 

columns 

2 and 3. 

Eemain- 
ing at 
close of 
previous 
year. 

Insti- 

tuted. 

Dis- 

posed 

of. 

Difference 
between 
the figures 
in 

columns 

6 and 7. 


1 

2 

o 

4 

5 

6 

7 

8 

1916- 

Decrees 

977 

304 

499 

+ 195 

4,401 

2,711 

2,793 

+ 82 

Orders 

593 

258 

450 

+192 

193 

108 

240 

+132 

1917- 

Decrees 

782 

334 

372 

+ 38 

4,319 

2,716 

2,695 

+ 21 

Orders . 

401 

299 

316 

+ 17 

61 

128 

150 

+ 22 

1918- 

Decrees 

744 

342 

399 

+ 57 

4,340 

2,836 

3,405 

+ 569 

Orders . 

384 

219 

290 

+ 71 

39 

106 

140 

+ 34 

1919- 

Decrees 

687 

316 

427 

+ 111 

3,771 

2,810 

2,767 

— 43 

Orders . 

313 

236 

384 

+ 152 

5 

143 

44 

— ^9 

1920- 

Decrees 

576 

286 

339 

+ 53 

8,814 

2,985 

2,749 

— 236 

Orders . 

165 

241 

200 

— 41 

104 

200 

164 

— so 

1921- 

Decrees 

523 

224 

294 

+ 70 

4,050 

2,616 

1,343 

— 1,273 

Orders . 

20 G 

232 

173 

— 59 

140 

155 

152 

— 3 

1922- 

Decrees 

453 

337 

308 

— 29 

5,323 

2,705 

3,548 

+ 843 

Orders . 

265 

234 

229 

— 5 

143 

181 

182 

+ 1 

1923- 

Decrees 

482 

263 

239 

— 24 

4,480 

2,837 

3,401 

+ 564 

Orders . 

270 

244 

296 

+ 52 

142 

188 

221 

+ 33 

1924- 

Decrees 

506 

, . 



3,906 




Orders . 

218 


i 

** 

109 



•• 


\ T .B . — In columnB 4 and 8 + indicates excess of disposals over institutions and — the excess of 
institutions over disposals. The figure in column 3 includes transfers. 


u 2 
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It will be seen from these figures tliat tlie volume of work cominw 
before the High Court in. respect of first and second appeals has been 
fairly constant during the last eight years. On the whole first 
appeals show a tendency to decrease and second appeals to increase 
in number but in both cases the change is very slight. The arrears 
in first appeals at the close of 1923 were not much smaller than 
they were in 1920 though very substantially less than in 1916. 
from 1920 to 1922 second appeals were falling more and more 
heavily into arrears. At the close of 1923 the position was worse 
than in 1916 and very much the same as in December 1919. A 
heavy accumulation of arrears took place as regards second appeals 
in 1921 and although since then the number of disposals lias sub- 
stantially exceeded the number of institutions in this class of 
appeals the arrears are still inordinately heavy. In 1916 the dur- 
ation figure for first appeals was 769 days and the average figure 
for second appeals, notwithstanding that 900 of them were sum- 
marily dismissed under Order XLI, rule 11, was in 1916 no less than 
713. By 1923 these two figures had fallen to 606 and to 605 in the 
case of first and second appeals respectively. Here again the dur- 
ation figure for second appeals is worse than it looks since one-third 
of the appeals disposed of was summarily dismissed. The com- 
peting claims upon the judge power of the court of civil and 
criminal Original Side work, appeals from the Original Side,, 
appellate criminal work and appellate civil work have necessarily 
to be judged under the circumstances from time to time prevailing 
by the Chief Justice. It is both necessary and reasonable to assume 
that appellate civil work has been given as much of the time of the 
judges as was reasonable and possible. If the court is to attain 
a standard by which first appeals can be heard within a year or 
eighteen months of institution and second appeals within nine 
months or a year the accumulations of the past must be removed. 
So far the rate of reduction has been very slow ; and the court,, 
though it is fair to say that in the last two years it has quickened 
preceptibly, would not seem to have any chance of getting abreast 
of its work for a long time merely by maintaining the rate of im- 
provement exhibited in the last twx> years. 
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CHAPTER 49. 

Biliar and Orissa. 

1. The Province of Bihar and Orissa was formed in 1912 by 
taking* out of the old province of Bengal, Bihar and the Commis- 
sionerships of Chota Nagpur and Orissa and out of the Central 
Provinces the district of Sambalpnr. The area of the Province is 
82,761 square miles and the population according to the census of 
1921 is 34,202,189. The number of district judgeships is twelve 
of which nine are in Bihar proper; there is one judgeship for the 
districts of Manbhum and Sambalpnr, the other two judgeships being 
those of Orissa and of the rest of Chota Nagpur. In 1922 the per- 
manent staff consisted of six High Court Judges, twelve district 
judges, twenty-seven subordinate judges and seventy-one munsifs. 
In addition two temporary High Court Judges, one additional 
district judge and one additional subordinate judge were employed 
throughout the whole year. When a separate High Court was estab- 
lished on March 1st, 1916, the staff consisted of six High Court 
Judges, twelve district judges, nineteen subordinate judges, sixty- 
eight munsifs and a few temporary officers. The number of centres 
where courts sit is forty-nine, there being twenty-nine munsifs in 
Bihar itself and twenty in Chota Nagpur and Orissa. In Bihar the 
Bengal Tenancy Act is in force and, as in Bengal, rent suits are* 
tried by the civil courts. Chota Nagpur and Orissa have their own 
special Tenancy Acts and rent suits are tried by deputy collectors, 
certain classes of appeals in rent suits involving questions of title 
coming before the district judges. The Santal Parganas District 
has special treatment in its judicial arrangements, all the civil 
work being done by executive officers. 

2. The following table gives a comparative statement of the state 
of the files of the district and subordinate judges’ and munsifs’' 
courts for the two tri-annual periods of 1912-14 and 1920-22 : — 


Courts. 

Instituted. j 

| Disposed of. 

Pending. 

1912-14. 

1920-22. 

1912-14. 

1920-22. 

1912-14. 

1920-22. 

Suits. 





i 

i 

t 

Munsifs’ Courts 

162,438 

150,500 

164,387 

155,460* 

80,636 

[ 78,275 

Subordinate Judges’ 
and District Courts. 

8,656 

10,241 

9,099 

10,952 

3,301 

4,361 

Ordinary. 







Civil appeals 

7,864 

8,553 

7,456 

8,532 

5,666 

6,055 

Criminal appeals 

1,929 

1,688 

1,914 

1,652 i 

80 

119 

Sessions cases 

633 

570 

611 5 

578 

86 ! 

108 
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It will be seen from this statement that litigation on the whole 
has fallen in the munsifs* courts and the number of criminal cases 
has decreased. On the other hand there has been ail increase in the 
number of suits before the subordinate judges and district courts 
and in the civil appellate work. In 1922 out of 8,451 appeals from 
deprees decided in the district courts 4,794 were decided by sub- 
ordinate judges and 8,657 by the district judges. 

3. The average duration of suits is Letter than in several other 
provinces. In munsifs* cases the average duration in 1922 was 
207 days for contested ordinary cases and 110 for uncontested ; and 
in small cause court cases 79 for contested and 53 for uncontested. 
In the subordinate judges* courts the duration of contested ordinary 
cases is shown as 384 and uncontested cases 263 : in the small 
oajxse court the figures are 90 and 71 respectively. The number of 
original suits tried by district judges is small. In 1922 there were 
only 182 cases before ihem of which 119 were disposed of, the 
average duration for contested cases being 372 and for uncontested 
189. Appeals in district courts averaged 235 days for disposal. 

4. Coming to the High Court it would be most convenient to 
set. out the civil appellate work done in the first year of the Court 
and the work done in 1923. 


Civil appellate business disposed of in the High Court. 


Nature of appeals. 

Remain - 
ng at the 
c.lose of the 
previous 
year. 

Brought 
before the 
Court 
during 
the year. 

Disposed 

of. 

Remain- 
ing at the 
elose of 
the year. 

1916. 





First Appeals — 





From Decrees .... 

725 

215 

326 

614 

From Orders .... 

255 

202 

277 

180 

Second Appeals — 





From Decrees .... 

1,657 

1,607 

1,830 

1,434 

From Orders 

87 j 

135 i 

151 

71 

1923. 

First Appeals — 

From Decrees .... 

745 

2 -2 

242 

745 

From Orders .... 

90 

220 

196 I 

114 

Second Appeals — 

i 

i 


! 

i 


From Decrees .... 

2,303 

1,468 

1,473 

2,298 

From Orders .... 

81 

99 

95 

! 

85 
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It will be seen from tliese tables that the pending work in 1923, 
especially in second appeals, has increased, but we understand that 
extra assistance is being given to keep pace with the present work. 
The courts sits at Patna, but periodically two judges are deputed 
to Cuttack to hear appeals arising in Orissa. 

5. An Act has recently been passed by the Local Council 
whereby village courts can be established. It does not appear that 
anything much has yet taken place in consequence of that Act nor 
can we anticipate that any relief can be given to the regular courts 
for many years to come by honorary courts. We have referred to 
the scheme for village courts in this province in our chapter deal- 
ing with that subject. 

6. Except in the case of subordinate judges’ and district judges’ 
civil work there does not appear to be any great delay in disposals. 
In recent years the staff of subordinate judges has been increased 
in order to cope with the extra work. It would appear from the 
statement we have set out above that criminal work has decreased. 
In only one district is the jury system in full force and in nine other 
districts it is only partially in force. The extra work therefore 
which the jury system entails is not so great as in Bengal. 

T. One of the rules of the High Court is that each district judge, 
subordinate judge and munsif must annually inspect his own office — 
a salutary system as useful inspection is of real help to a district 
judge and a poor inspection tells him when a better inspection is 
needed. The district judges do a certain amount of inspection of 
courts subordinate to them and there have been regular inspections 
bv the iudges of the High Court. This is doubtless one reason for 
delay being less in this province than in some others. 

8. The number of stations in Bihar and Orissa in which a large 
number of courts are concentrated at one place is small. Such 
stations are only the headquarters stations of the larger districts. 
Except at the headquarters stations of districts in no place are more 
than two courts stationed; but at both Patna and Chapra there 
are eight subordinate courts, at Gaya seven, at Agra and Cuttack 
six, and at Muzaffarpur, Bhagalpur and Monghyr five. A system 
of registrars, to which we have referred at length in Chapter 9, 
might well prove useful in some or possibly all of these districts. 

9. Recently an arrangement has been come to to reduce the age 
at which pleaders are recruited for the judicial service and provide 
for their having a probationary period before they actually com- 
mence work. This is an innovation which should do much to avoid- 
the lack of administrative experience from which munsifs on first 
joining suffer. 

10. In Bihar the mass of rent suits are filed in September at the 
commencement of the Fasli year and the heavy rent work therefore 
takes place about the turn of the year. This makes a comparison 
of the annual returns with those of Bengal difficult, as while In 
the latter province most of the smaller rent suits are disposed of 
within the judicial year in which they are filed, in Bihar this is 
not so. 
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We are told that it is not common to invest munsifs with 
summary powers under section 153 of the Tenancy Act. It seems 
desirable that further use should be made of this power. 

We are informed that in order to reduce delay in the disposal of 
rent suits there is a general practice that in suits of the same 
village where the landlord is the same and the same set of village 
papers are produced munsifs take all the evidence in all the cases 
at one time and when they come to write their judgments take each 
case separately for the purpose of judgment only, saving of time 
which we appreciate. 

11. There are two points about the service of processes in this 
province which may be specially referred to. The general system 
of requiring an identifier prevails in the district courts hut in cases 
coming before the High Court no affidavit of service is required. 
Also on the processes issued to the peons a note is made of the name 
of the village in which the identifier who is to accompany the peon 
is to be found. 

12. The High Court has recently issued two general circular 
orders as to pleaders taking evidence on .commission condemning 
the habit of permitting a vast mass of irrelevant matter in evidence 
taken by pleader commissioners and they require all judicial officers 
to exercise effective control over the commissioners. It has been 
suggested to us that it might be possible to appoint munsifs as 
commissioners in important cases so as to check irrelevant examina- 
tion and cross-examination. 
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CHAPTER 50. 

Madras. 

The heavy pendency in subordinate courts and the falling off in 
the work turned out by district judges have in recent years attracted 
no little attention in Madras. The Civil Arrears Committee (1922) 
and the Judicial Retrenchment Committee (1923) went into the 
question of speeding up work in civil courts; and quite recently 
(October 1924) Mr. G. TL B. Jackson, I.C.S., was placed on special 
duty to report on the relief required to the civil courts in the 
presidency. The state of congestion of work which prevails in all 
courts in the districts can easily he gathered from a perusal of the 
following statement : — 


Original Suits . 


Courts. 

Suits instituted. 

Suits disposed of. 

Total pending. 

Pending 
over one year. 

1921. 

1922. 

1921. 

1922. 

1921. 

1922. 

1921. 

1922. 

District munsif 

113,410 

106,184 

121,403 

116,878 

60,076 

52,559 

12,911 

11,090 

Subordinate judge. 

3,506 

3,058 

3,568 

3,74S 

4,420 

4,159 

1,793 

2,040 

District court 

589 

532 

288 

391 

548 

625 

148 

20 S 


This discloses a state of affairs not capable of being easily set 
right without some scheme for at once getting rid of the incubus of 
arrears, represented by a very large number of suits more than a 
year old. It has to be noted here that the arrears represent the 
actual civil litigation in the regular courts, excluding the large 
mass of petty litigation which goes before village tribunals and the 
rent suits which go before the Revenue courts. In this respect the 
situation in Madras is different from that in the province of Bengal — 
as in the latter province the congestion is in no small measure caused 
in the munsifs’ courts by the large volume of rent suits. The arrears 
in the appellate work of district and subordinate judges ; courts in 
Madras also shows an increase, the actual number of appeals pend- 
ing in the former being 9,108 and in the latter 2,918. The average 
duration of original suits and appeals was also high in many dis- 
tricts. Most of the suits and appeals over one year old are of a 
difficult and complicated character. 

2. The following summary of recommendations made in 1922 by 
the Civil Arrears Committee to remedy this unsatisfactory condition 
of things is worth reproducing here not only ' because it embodies 
some of the proposals we are making for the quick and efficient 
disposal of civil litigation in the whole of India but also because 
it draws pointed attention to the special problems arising for solu- 
tion in Madras : — 

se (1) The immediate increase of the number of sub-judges and 
district munsifs temporarily for one year to clear off the 
existing arrears and to bring down the file to the normal 
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(2) The immediate examination, court by court, of the normal 

file and the normal disposal so as to arrive at an average 
for each court. 

(3) The immediate examination of the file in each of these 

courts for the purpose of redistribution so as to give each 
court as far as possible an equal quantity of work. 

(4) After the file is reduced to the normal and the number of 

courts and judges fixed, a certain addition to be made 
to the cadre to afford relief under exceptional circum- 
stances or in heavy courts which, however, do not admit 
of two judges. 

(5) Investing, where local conditions permit, district munsifs 

of eight years’ standing and above with small cause 
jurisdiction up to Rs. 200, so as to cut down the number 
of appeals as well as the time required for original trial. 

(6) A consideration of the question of granting appellate 

powers to the existing courts of small causes presided 
over by sub- judges. 

(T) An examination of the need for a sub-court at Chittoor and 
the need for a district judge at Anantapur and Tan j ore 
(East). 

(8) After the files are reduced to the normal, for a more efficient 
and quicker disposal of suits, the Committee make the 
following' recommendations : — 

(a) The first hearing of a suit should be a real hearing and 

not a formal hearing, as it is now in most of the 
courts. At or before the first hearing the following 
matters should be looked into : — 

(t) Whether the pleadings are precise and if they 
are not, they should be made precise by 
striking out irrelevant or unnecessary matters 
and by amendments where the pleadings are 
obscure. 

(ii) The real matter in dispute, whether questions 
of fact or law, should be sifted and issues nar- 
rowed down only to those points. 

(Hi) The examination of the documents filed and oral 
examination, if necessary, of the parties or 
pleaders for the purpose of ascertaining the real 
matters in dispute. 

(b) All questions relating to the constitution of the suit 

such as misjoinder, non- joinder and multifari- 
ousness should be disposed of at the first hearing. 

\c) Obvious or clear questions of law which will go to the 
root of the case or render unnecessary trial of many 
of the issues of fact should be framed as preliminary 
issTies and disposed of. 
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(d) Judicious encouragement of resort to the provisions .of 

law as to discovery, interrogatories and admissions 
of facts. 

(e) Careful posting of cases so as to enable the parties ,to 

be ready at the time when the case is posted for 
healing and also to enable the court to dispose of 
the work posted for the day on the day on which 
it is posted. 

(/) Every case should be tried on the day on which it .is 
posted. When once the trial is begun there should, 
as far as possible, be no adjournment except for un- 
avoidable causes in the interests of justice. 

(9j The recommendations as to more efficient and quicker dis- 
posal are already embodied either in the Civil Procedure 
Code or by rules framed by the High Court. In order 
to enforce their obedience closer supervision by district 
judges over munsifs 3 courts and by the High Court oyer 
district courts and sub-courts is necessary. 35 

3. The Judicial Retrenchment Committee in 1923 supple- 
mented these recommendations by certain proposals for devo- 
lution of powers on the lines suggested in Chapter 7 of this repnrt 
and observed as follows with regard to the reduction of the process- 
serving establishment in mofussil civil courts and to the measures 
necessary to be adopted for preventing concentration of courts in 
one and the same station. 

“ The Committee, however, thinks that it is possible to reduce 
the process service establishment in the mofussil by the adoption 
of the following among other methods: — 

(1) The writing and filing of processes by the parties themselves 

instead of their being written by process-writers attached 
to each court; the clerical establishment of the court 
should scrutinise the processes before issue. 

(2) Emphasising the power of courts to order witnesses J to 

attend on the adjourned date of hearing without fresh 
summonses for such attendance. 

(3) The handing over of witnesses 3 summonses to the parties 

themselves at their option for service on the witnesses 
subpoenaed by them. 

(4) Increasing the minimum of processes to be executed by 

process-servers and amins with due reference to Ihe 
facilities of communication, the distance to be travelled 
and so on. 33 

“ The Committee considers that the location of a large number 
of courts in one and the same station is not desirable as it gives 
rise to concentration of work in the hands of a few leading pleaders 
and to frequent adjournments in consequence. Courts should, 
wherever practicable, be located in the area from which the litiga- 
tion which they have to deal with comes and not at any considerable 
distance from such area. 33 



“ Tlie Committee would also suggest- tliat iu cases where a new 
court is to be located in a station which has already got a court oi 
co-ordinate jurisdiction, no additional staff on the scale now 
allowed for temporary courts should he sanctioned but that tie 
staff of the existing district niunsif or sub-judge should be made 
to do the work of the new court with such additional relief as may 
be necessary. The clerical work of the new court should be carried 
out on this footing until the bill already referred to in paragraph 6 
becomes law. 55 

4. In pursuance of the recommendations of these Committees a 
number of new 7 - subordinate courts and nnmsifs 5 courts were opened ; 
a bill to amend the Madras Civil Courts Act has been introduced, to 
provide for attaching additional or joint judges to existing courts, 
to relieve congestion and to increase the ordinary and small 
cause powers of district munsifs; subordinate judges have all been 
invested with jurisdiction under the Succession Certificate, Land 

• Acquisition and Insolvency Acts ; orders have been issued abolish- 
ing the salary of official receivers and sanctioning a revised scale 
of remuneration to them. The Hon 5 ble Mr. Justice Wallace has, 
we understand, formulated a scheme according to which a per- 
manent official may he appointed in any district wdiere the volume 
of work will justify it, as trustee of minors 5 estates, administrator 
of Intestate and Testate successions and official referee. 

5. The main* object of the bill to amend the Madras Civil Courts 
Act recently introduced in the Madras Legislative Council is the 
appointment of more judges than one to one and the same court of 
subordinate judge or district munsif. The proviso to section 10 
of the existing Act empowering the district judge to assign juris- 
diction to subordinate judges is replaced in the amending hill by 
a provision vesting such power in the High Court, no other Civil 
Courts Act giving such power to the district judge. There is, 
however, no provision for the court of “ additional judge 55 
similar to that in the Bengal Act which is as follows : — 

When the business before any district judge requires the aid 
of additional judges for its speedy disposal, the Local Government 
upon the recommendation of the High Court, may appoint such 
additional judges as may be requisite. Additional judges so 
appointed shall discharge any of the functions of a district judge 
which the district judge may assign to them and in the discharge 
of those functions, they shall exercise the same powers as the 
•district judges. 55 

A similar provision in Madras will be of great use in the disposal 
of the appeals between Rs. 3,000 and Rs. 5,000 that are pending 
for long periods in some districts, because they have to he heard 
by district judges. A senior subordinate judge, specially selected 
for this purpose and appointed as additional district judge or joint 
district judge will he in a position to clear these arrears with 
reasonable despatch. We see no necessity to increase the work of 
the High Court by providing that all appeals from the decrees of 
subordinate judges should lie to it. The pecuniary jurisdiction of 
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munsifs which, was fixed in 1916 as not to exceed Its. 3,000 might 
now, w T e think, be raised to Rs. 5,000 in selected cases. Wherever 
ihe jurisdiction extends to Us. 3,000, or less than Es. 5,000, an 
‘ additional district judge 55 may be appointed to hear appeals 
.against the decisions of the subordinate judge. The appointment 
of such additional judges will, in many other ways unnecessary to 
be detailed here, help greatly to relieve congestion in many of the 
principal civil courts in the province. 

6. We note from the Objects and Reasons of the bill under con- 
sideration that the Government are disposed to raise the small cause 
jurisdiction of subordinate judges to over Es. 500 but are not taking 
ap the change now as it would involve difficulties of appeal and 
.an amendment of the Code of Civil Procedure. We wish, however, 
to point out, having regard to our recommendations in Chapter T, 
.that action should be taken under the clause (3) of section 15 of the 
Provincial Small Cause Court Act, IX of 1887, in suitable areas by 
directing selected senior subordinate judges to take cognisance of 
.suits of over Es. 500 in value. The High Court might be autho- 
rised to invest district munsifs with powers up to Es. 500 and 
subordinate judges up to Es. 1,000 by amendment of section 28 
of Act III of 1873. We fail to see that there is any difficulty 
in this owing to the Civil Procedure Code. It is done in Bombay. 
We make these suggestions to enable the Local Government and 
the High Court to act ■when occasion arises so as to extend the juris- 
diction of small cause courts to the full limit prescribed in the Pro- 
vincial Small Cause Court Act. At present all district munsifs 
exercise small cause jurisdiction up to Es. 100 and sub- judges have 
-small cause jurisdiction up to Es. 500. District munsifs of 7 years’ 
standing may be empowered with extended small cause jurisdiction 
up to Es. 200. The Judicial Retrenchment Committee recom- 
mended the enhancement of these powers of district munsifs up 
to Rs. 300 and having regard to the satisfactory way in which 
these powers have been exercised, the present opportunity of amend- 
ing the Civil Courts Act might be availed of to extend the small 
cause powers of district munsifs to Es. 500 and subordinate judges 
to Rs. 1,000. 

7. We understand that the recommendations of the Civil Arrears 
Committee regarding the examination, court by court, of the nor- 
mal file and normal disposal and the redistribution of territorial 
jurisdiction of courts were referred to the Judicial Retrenchment 
Committee who, however, reported that they were unable to make 
any recommendation without inspection of mofussil courts. Mr. 
Jackson, who was placed on special duty in connection with the 
■first of the above two points has, we understand, submitted his 
report which is now before the Madras Government. We also 
understand that the territorial distribution of courts has received 
recent attention from the High Court. It is beyond our province 
to inquire into the strength of the judicial establishment; we may, 
however, observe that the work in munsifs 5 courts does not seem to 
be unmanageable with the existing cadre, the pendency being in 
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most cases less than 50 per cent, of the institutions, and that al] 
that will be necessary in their case is a readjustment of terri- 
torial jurisdiction and posting of suitable officers according to the 
standard of work fixed for each court. Moreover there has been 
a fall in the institutions in these courts partly owing to the effect 
of the enhancement of court-fees under Madras Act V of 1922 and 
to the growing popularity of village tribunals and the co-operative 
movement. 

The total number of wsuits pending in subordinate judges’ courts 
was 4,159 at the end of 1922 of which 2,046 were over one year old. 
These one year old suits have doubled themselves during the past 
five years. The district courts show no better record. The per- 
centage of pendency to institutions both in original suits and in 
appeals in district courts is very high and that of disposal to insti- 
tution is very low. In some districts it is hopeless to expect any 
improvement unless immediate relief is given to the existing courts 
in at least clearing off the accumulated arrears. 

8. The present standards of work of the various courts are fixed 
for the "whole presidency much in the following manner: — 
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In practice, however, disposals vary widely owing to the fact that 
in certain areas litigation is much tougher than in others and also 
of course owing to the personality of the presiding officer. It is 
obvious that no standard of comparison can be laid down for the 
whole presidency for estimating the nature of litigation in each 
court. The comparative lightness or heaviness of a court will 
depend not on its file as compared with the average of a file of a 
court for the whole presidency, but on the nature of its own litiga- 
tion and its capacity to deai with it in a reasonable time. ’The 
average disposal of a court calculated for a period of ten or twelve 
years during which there would have been at least three transfers 
of the presiding officers of varying calibre and disposing capacity 
may be regarded as the normal disposal of work. Even so, how- 
ever, a change in the character of the work of certain courts may 
well take place during the immediate future. Such an estimate, 
as we have referred to, will, however, Lave great uses and would 
facilitate an equitable distribution of work among the existing 
courts. We do not feel called upon to express our opinion as to 
the best or most economical agency to he employed for this pur- 
pose, hut we desire to emphasize the desirability of having such 
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an estimate prepared. Tlie courts may be divided into different 
classes according to the nature of the litigation coming before 
them, some to be presided over by senior officers with higher small 
cause powers and others by beginners and officers gaining experi- 
ence in judicial work with ordinary small cause powers. 

9. The difficulty experienced in transferring senior officers and 
finding suitable substitutes for them is at present not inconsider- 
able. District munsifs are transferred every three years and sub- 
ordinate judges every five. The transfers are generally made either 
during the summer vacation or during the Christmas holidays. Work 
in such cases is thus not much interfered with. Work, however, 
does suffer by the promotion of subordinate judges to act as district 
judges and of district munsifs to act as subordinate judges, and by 
vacancies caused by short periods of leave. In the case of vacancies 
caused by promotion it means that one of the most senior men in 
the cadre is taken awa y and his place is filled by a junior. The 
disturbance is greater in the case of district munsifs promoted to 
act as subordinate judges as such men are almost certainly exercis- 
ing extended small cause powers, which cannot be conferred on the 
officers appointed to act for them. Similar difficulty is experienced 
in filling short leave vacancies. 

These difficulties will be avoided if the rule is strictly observed 
that for a particular class of courts, determined by the standard 
fixed after examination of the work of each court, officers with in- 
creased small cause powers and experience of judicial work he posted 
and if the presiding officers are appointed, according to their train- 
ing and capacity, to light , middling or heavy courts. The highest 
small cause power may be given even to the acting man so 
that small cause suits may be filed as such, but those which are con- 
tested should be reserved by administrative orders for disposal by a 
■suitable successor with the requisite small cause powers when and 
as soon as appointed. On transfers of senior munsifs promoted to 
acting vacancies in subordinate judges’ courts, it is advisable to post 
them on their return (till they go out again) as additional munsifs in 
■order that there be as little dislocation as possible in the normal 
work of the district munsif court. Likewise in the case of subordi- 
nate judges who revert temporarily after acting as district judges, 
they may be asked to do appellate work as additional judges so that 
there could be no possiblity of heavy suits being adjourned or trans- 
fers happening in the midst of the trial of a part-heard suit. In 
posting officers to courts either during periodical transfers or on 
promotion, care should be taken to see that only officers having a 
colloquial knowledge of the vernaculars of the area should as far 
as possible be chosen. It is not conducive to speedy and satisfac- 
tory administration of justice that a Tamil or Telugu in Malabar, 
a man from Kanara in the Andhra country, or an Andhra in the 
Tamil country should grope his way in following the oral evidence 
or construing the documentary evidence. 
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10. The location of a large number of courts in one and the same 
station, is regarded as undesirable in Madras. The Judicial 
Retrenchment Committee has drawn attention to this in one of its* 
recommendations referred to in paragraph 3 above. In tha 
following places there are more than three courts working : — 
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The concentration of courts at Madura is due to the fact that 
the Ramnad headquarters are also located there. There are no 
fewer than 5 subordinate courts there and the congestion in them 
and the pendency of old suits is very bad. We understand that 
this is receiving consideration. Whether further decentralisation 
is practicable in other cases is a question involving local knowledge. 

11. The Civil Arrears Committee was of opinion that the pro- 
visions of the Civil Procedure Code and the rules framed by the 
High Court for the efficient and quicker disposal of judicial busi- 
ness could be enforced only by closer supervision by district judges 
over munsifs and by the High Court over district and subordinate 
courts. 

It was represented to us in Madras that inspection as now made- 
is not adequate. District judges are supposed to inspect all or the 
greater part of the courts in their jurisdiction each year. This is 
a matter that is commented bn in the annual administration reports. 
Copies of the inspection reports are sent to the High Court and laid 
before the Judge in charge. District judges also submit quarterly 
reviews of the work turned out by subordinate judges and district 
munsifs. We understand that there is some prospect that one’ 
Judge of the High Court may shortly be deputed to inspect subor- 
dinate courts. 

The number of district munsifs’ and subordinate judges’ courts- 
inspected during the year 1922 was 168 out of 233 courts in the 
districts. 

Village court records have to be inspected by district munsifs 
stud 142 munsifs inspected the records of 3.631 village courts*. 
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These village courts are growing in importance and attracting a 
large number of small cause suits from tlie regular courts. Tlie 
number of suits filed before tliese courts rose in 1923 to 221,883. 

As tlie number of these courts increase, their work has to be 
carefully scrutinised so that their popularity is not in any way 
impaired. 

12. Although the civil courts are in general the tribunals to 
determine questions of title, Revenue courts, in cases under the 
Madras Estates Land Act (1908, as amended in 1909), determine 
questions between landlord and tenant except in the district of 
Malabar and the portion of the Nilgiri District known as the 
South-East Wynad. Appeals under the Act lie to the district 
court or to the district collector according to their nature. Second 
appeals from the decisions of the collector lie to the Board of Reve- 
nue and from the appellate decisions of the district court to the 
High Court subject to the rules as to second appeals, such appeals 
however not being barred by the provisions of section 102 of the 
Civil Procedure Code. This provision of two sets of appellate 
tribunals, often in respect of different issues in the same suit, is a 
source of much delay in the disposal of suits. 

Under section 206 the Local Government may invest any revenue 
or judicial officer with all or any of the powers of a collector for 
any area in respect of suits and proceedings under the Act, and 
under section 207 appoint an officer in addition to the district 
collector to exercise all or any of the powers of a district collector 
under the Act. The following statement shows the volume of liti- 
gation which is handled by these revenue courts, which have been 
constituted in almost all the districts in the presidency : — 





| Pending 
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Instituted. 

Disposed of. 

Total. 

More than 
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17,173 
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13. We understand that the consideration of the proposals of 
the Judicial Retrenchment Committee for the reduction of the 
process-service establishment in the mofussil and the opinions of 
judges collected thereon has been deferred pending our report. The 
whole question of improving process-service has been dealt with in 
Chapter 10 of this report. 

14. There has been a steady increase of institutions in the 
Presidency Small Cause Court and notwithstanding a substantial 
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increase in disposals tlie number of pending suits lias continued 
to rise and some of them, we understand, are old ones. The increase 
is remarkable in the number of suits of the value of over Rs. 500 
and Rs. 1,000 and of contested suits heard by the judges, as wil) 
be seen from the following table : — 
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Since 1920 the jurisdiction of the presidency small cause court 
has been materially added to by the City Municipal Act (Act IV of 
1919) and the City Tenants Protection Act (III of 1922). Taxation 
cases under the former Act and ejectment cases under the latter 
take up as much time as, if not more than, contested cases. The 
Land Acquisition cases add to the work of the Chief Judge. We 
endorse the recommendation of the Judicial Retrenchment Com- 
mittee suggesting the inclusion of the post of registrar in the cadre 
of district munsifs and the appointment of a deputy registrar. 
Improvements in methods have been suggested for this and other 
Presidency Small Cause Courts in Chapter 17 of this report. In 
particular we would urge that the registrar or registrars should 
dispose of all uncontested work and all cases up to Rs. 50. We 
have also dealt with the question of new trial application, revisions 
and appeals; and in particular with the composition of the bench 
which hears new trial applications. 

As a matter of practice the judges in this court are all taking 
notes of evidence, copies of which are available to the parties. 
The points stated at the trials are also fully stated and in import- 
ant cases the reasons are given for the decisions even on questions 
of fact, tnough the judges are not bound to do so. 

15. The arrears in the High Court both on the Original and 
Appellate Side are very heavy. On the Original Side as soon as a 
case is ripe for hearing, it comes into the general list. After it 
comes into the general list it takes from 18 to 24 months before it 
comes into the daily list and we understand that no part of tjie 
delay thus caused can be attributed to the parties. On the 
Appellate Side things are even worse. From a statement prepared 
by the registrar of the High Court it appears that on the 31st July 
1924, there were pending 1,244 first appeals from districts, 138 Orb 
ginal Side appeals, 167 City Civil Court appeals and 3,554 second 
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appeals, besides miscellaneous appeals and revision petitions. A 
large percentage of them was ready for hearing and more of them 
were capable of being made ready by expediting the printing. 
Those which are ready for hearing do not come np for hearing, 
because earlier suits have to be disposed of. Printing, no doubt 
takes a much longer time than one would like. But there is no 
object in expediting printing when hundreds of appeals in which 
printing has been completed are still remaining unheard. We are 
told that the first appeals now pending represent work for five or 
six benches for one year, second appeals work for three judges for 
one year and the miscellaneous work six months work for a bench 
and one and a half months for a single judge. In addition to this 
Ihere were 1,331 suits and 1,518 insolvency petitions pending on 
the Original Side. The suits represent work for about a year and' 
a half and insolvency considerably more. Two additional judges 
were recently appointed and we hope the arrears in the highest 
court in che presidency will soon show a visible decrease. 

From the beginning of 1924 second appeals of any value are 
being beard by a single judge, an arrangement which, we under- 
stand, was necessitated by the congestion of work in the High 
Court. This we regard as an unfortunate arrangement and we 
have discussed the question in connection with Letters Patent 
appeals. Now that additional judges have been appointed, we 
trust that it will be practicable to give to the second appeals of 
higher value a bench of two judges. 

lb. We have already referred to the recommendations made by 
the Civil Arrears Committee that certain rules of procedure relat- 
ing to the trial of suits should be strictly observed. There are, 
however, certain respects in which the Orders and Rules in the 1st 
Schedule to the Civil Procedure Code appear to be giving special 
difficulty in Madras. We refer to them here because we are satis- 
fied that in the case of this province there is need that they should 
receive attention under the rule making power of the High Court. 
We have not thought it necessary to suggest that all High Courts 
should deal with these matters because we are not satisfied that in 
other provinces the same difficulties are being felt. In this con- 
nection we would invite attention to Order XII, rule 6 and Order 
XY, rule 2, and suggest that they should he used more frequently 
than at present. It is desirable to give powers to courts to act under 
Order XII, rule 6, sue motu , thus obviating the delay now caused by 
dishonest pleas of part payment made with intent merely to prolong 
the trial of suits and thereby gain time to pay even the admitted 
amounts or hv one dishonest defendant’s plea making it possible 
for the claim admitted by other defendants not to culminate in a 
decree immediately. We are told that some doubt has been felt 
as to whether even after a judgment is passed under these rules the 
plaintiff can obtain an executable decree till the suit is wholly 
disposed of. The doubt should be removed by a suitable amend- 
ment of the rules so as to enable a decree being drawn up for the 
admitted claim or against the admitting defendants and execution 
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being allowed thereof without waiting till the final disposal of the 
rest of the claim. 

We would also invite attention to Order XVIII , rule 2, clauses 
i and 2 which run thus : — 

(1) “ On the day fixed for the hearing of the suit or on any 

other day to which the hearing is adjourned, the party 
having the right to begin shall state his case and pro- 
duce his evidence in support of the issues which he is 
bound to proved 1 

(2) “ The other party shall then state his case and produce 

his evidence (if any) and may then address the Court 
generally on the whole cased 9 

This has been interpreted to mean that the other party ” is 
entitled to say that he will not produce his evidence even if one 
witness of no particular importance has to he examined in possibly 
a formal matter by the party having the right to begin. This 
often leads to unnecessary adjournments and prolongation of trials. 
We would suggest that the court must have a discretion to call 
upon the other party to proceed as under clause (2), in such circum- 
stances notwithstanding that a witness or two might still remain 
to be examined. 

Order XIII, rule 9, runs thus: — 

(1) £f Any person, whether a party to the suit or not, desirous 
of receiving hack any document produced by him in 
the suit and placed on the record shall, unless the docu- 
ment is impounded under rule 8, he entitled to receive 
back the same, — 

(a) where the suit is one in which an appeal is not allowed, 

when the suit has been disposed of, and 

(b) where the suit is one in which an appeal is allowed, 

when the Court is satisfied that the time for pre- 
ferring an appeal has elapsed and that no appeal 
has been preferred or, if an appeal has been pre- 
ferred, when the appeal has been disposed of : 

Provided that a document may he returned at any time earlier 
than that prescribed by this rule' if the person applying 
therefor delivers to the proper officer a certified copy to 
be substituted for the original and undertakes to pro- 
duce the original if required to do so : 

This rule has created trouble : under the rule as it stands, when 
a witness who has produced a document in obedience to the summons 
of a court wants its return earlier than the time limited by the 
rule he has to deliver to the proper officer the certified copy to be 
substituted for the original. There is no provision for the Court 
ordering the payment of the cost of obtaining such a copy by the 
party at whose instance the document is produced. The conse- 
quence of this is to create a disinclination in the mind of wit- 
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nesses to produce documents and make tliem put forward frivolous 
excuses for not producing them. This leads to unnecessary ad- 
journment and delay. If the Court can compel the party to pay 
the cost when the document is exhibited for the preparation of its 
copy and visit disobedience of its order with the penalty prescribed 
by Order XVII, rule 3, much of the inconvenience now felt can 
be avoided. 



CHAPTER 51. 


Coorg. 

The province of Coorg forms a single district with an area of 
1,582 square miles, comprising 828 villages, and a population of 
109,888 souls, Mercara being the chief city. Civil -justice is being 
administered by a commissioner (district judge), a subordinate 
judge, assistant commissioner and two munsifs. The Judicial Com- 
missioner is the highest civil court. 

For the purposes ot the Indian Press Act the High Conrt of 
Madras is the High Court for Coorg, which is a scheduled district. 
For all enactments relating to the civil jurisdiction for the time 
being in force the court of the Judicial Commissioner is deemed 
the High Court for the province of Coorg. 

The jurisdiction of munsifs extends to all original suits of the 
value not exceeding five hundred rupees, but may be extended to 
one thousand rupees. The jurisdiction of an assistant commis- 
sioner extends to suits of the value not exceeding three thousand 
rupees and the jurisdiction of the subordinate judge and commis- 
sioner to all suits. 

Munsifs may be invested with small cause jurisdiction up to any 
amount not exceeding one hundred rupees. 

Subject to any law for the time being in force appeals lie 
from the decrees and orders of district munsifs in original suits 
and proceedings to the Commissioner who may refer them for 
disposal to the subordinate judge. Appeals lie to the Commissioner 
from all decrees and orders of the assistant commissioner in original 
suits and proceedings and from, decrees and orders of the subordinate 
judge in such suits and proceedings of which the amount or value 
of the subject-matter does not exceed three thousand rupees. 
Appeals lie to the Judicial Commissioner from decrees and orders 
of the subordinate judge of which the amount or value of the 
subject-matter exceeds three thousand rupees and from all the 
decrees and orders of the Commissioner. Notwithstanding anything 
contained in section 101 of the Civil Procedure Code the Judicial 
Commissioner may admit second appeals against appellate decisions 
of subordinate judges and commissioners reversing or modifying 
a decree or order of the court of original jurisdiction. Notwith< 
standing anything contained in section 102 of the Civil Procedure 
Code a second appeal lies in any suit of the nature cognizable by a 
small cause court if the value of the subject-matter in dispute 
exceeds three hundred rupees. 

The resort to civil courts is steadily increasing, judging from 
the figures for the last decade. The number of suits filed in 1922 
was 2,979 as against 2,688 in 1921. Though the volume of litiga- 
tion is small for the five civil courts, yet there were 560 suits 
pending as against 368 in the previous year. But this pendency 
is not very much more than what it was in 1918 to 1920 and is 



567 


hardly 20 per cent, of the total institutions. There has recently 
been a rise in the value of suits, the figures for 1922 and 1921 being 
Es. 3,24,702 and Es. 2,68,405 respectively. This rise, however, is 
not extraordinary having regard to the fluctuation in the value of 
suits during the past ten years, the figures for 1915, 1916 and 1919 
being very much higher than that of 1922. Of the total number of 
suits 2,158 were small cause suits instituted in munsif’s courts. 778 
original suits were before munsits and 43 before the subordinate 
judge. A little more than 8 per cent, of the suits related to title 
or other suits not being claims for money or movable property. 
Not more than four suits were of the value of over Es. 5,000. The 
number of appeals before the district judge and the subordinate 
judge was 36 and of those before the Judicial Commissioner 23. 
Out of this latter number 17 were from appellate decrees. 

There were 5,867 applications for execution for disposal in 
1922, of which 1,597 were pending at the end of the year, and in so 
many as 3,375 applications no recovery was effected. No explana- 
tion is given for more than 70 per cent, of these applications prov- 
ing infructuous- 

The quarterly and annual returns are scrutinised by the com- 
missioner (district judge) who also inspects the subordinate courts. 

The Bar was composed of eleven first grade pleaders and seven 
second grade pleaders. 

The Committee did not visit this province. 



568 


CHAPTER 52. 

Bombay. 

1. Tlie territory, subject to the jurisdiction of tlie Higli Court of 
Bombay covers an area of 77,275 square miles with a population 
of 15,859,502 inhabitants. There are 15 judicial districts in the 
province and the total judicial staff consists of 9 High Court judges, 
15 district judges, 2 joint judges, 10 assistant judges including 
two under training, the chief judge and 4 judges of the Presidency 
Small Causes Court, 2 Provincial Small Causes Court judges, 22 
first class subordinate judges and 107 second class subordinate- 
judges. 

2. The total number of suits instituted in the civil courts in the 
province in the year 1922 was 157,099 and the total number decid- 
ed was 155,120. The statistics of civil litigation in the province 
show that there was a steady rise in institutions from the date of 
the constitution of the High Court to the end of the last century and 
since then the institutions have been steadily dwindling. The 
average number of institutions per annum for the 10 years ending 
1890 was 166,934; for the 10 yeai's ending 1900 the average was 
191,658; for the year 1901 the number of institutions was 186,408,. 
while for the year 1904 it was 160,503 and the average for the ten 
years ending 1920 was 160,342. 

A remarkable featuro of the litigation of the province is the 
relatively large percentage of contests. The proportion of contests 
in Bengal is approximately one out of every ten, in the Central 
Provinces and Berar one out of every five, in the United Provinces,, 
the Punjab and Burma one out of every four in Madras one out 
of every three, while in Bombay it is more than one out of every 
three, the percentage being 36-61 contested suits for every 100 suits 
decided. The insult is that while the province ranks fifth among 
the provinces in the scale of institutions, it ranks third in the 
scale of contested decisions. 

3. The constitution and jurisdiction of the civil couxffs in the 
mofussil in the Presidency are governed by the Bombay Civil 
Courts Act XI Y of 1869 as amended by Bombay Act I of 1900. 
Besides the courts governed by that Act there are the following 
couifis exercising civil jurisdiction in the Presidency: — 

1. The court of the Agent for the tidal of suits against Deccan 

Sirdars. 

2. Couids of Jagirdars and of Saranjamidars. 

3. Courts of Mamlatdars. 

4. Village Munsifs. 

5. Small Cause Courts. 

The outstanding feature of the Bombay Civil Courts Act is that 
it does not rocognise the coxrrt of munsifs and the lowest grade of 
judicial officers whom it recognises is the court of second class sub- 
ordinate judges, who on first appointment are invested with and 
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immediately exercise powers to try suits up to a pecuniary limit of 
Us. 5,000. First class subordinate judges exercise an ^ ordinary” 
and a “ special ” jurisdiction, trying in tbe former capacity suits 
under Rs. 5,000 and in tire latter capacity suits of an unlimited 
value over Rs. 5,000. Tire result is that there is here no distinction 
as there is in the rest of India between suits triable exclusively by 
munsifs or officers of corresponding rank and suits triable by sub- 
ordinate judges. It follows that there is also no distinction between 
appeals from munsifs which can be heard by subordinate judges and 
appeals from subordinate judges which must be exclusively 7 " heard 
by District judges. It sometimes happens unless care is taken in 
the distribution of appeals, that the original trial may have been 
held by a first class subordinate judge and the appeal heard by 
another first class subordinate judge of the same or even lower 
standing in the service. In this manner the value of first appeals 
may be impaired. 

The large powers conferred on judicial officers of the lowest 
grade have the result that justice is brought nearer the homes of 
parties even for the trial of large claims. There is no great cen- 
tralisation at theffieadquarters station of a large number of courts 
■as is noticeable in other parts of India. There is therefore no 
scope for the appointment of registrars except perhaps in four 
or five districts in the Presidency, namely, Ahmedabad, Poona, 
Belgaum, Thana, and Khandesh. Even as regards these, we under- 
stand that it is proposed to partition Ahmedabad, Thana and 
Xhandesh, so that even here the need for a registrar may not be felt. 

4. The powers of the courts of assistant and joint judges which 
are another peculiar feature of the Bombay Civil Courts Act have 
been discussed elsewhere. We have also mentioned that the limit 
of small cause court powers of first class subordinate judges invest- 
ed with small cause court powers under section 28 of the Bombay 
Givil Courts Act has been recently raised to Rs. 1,000 which is 
higher than the limit in any other province in India. So has the 
jurisdiction of small cause court judges under the Provincial 
Small Causes Courts Act. The result of this enhancement of juris- 
diction was that 9,550 more small cause suits were disposed of 
by subordinate judges in the year 1922 under the enhanced juris- 
diction and no complaint was made before us of any abuse of this 
•enhanced jurisdiction. 

5. There is one provision of the Bombay Civil Courts Act which 
in our opinion is open to criticism. It is section 32 which provides 
that no subordinate judge or court shall receive or register a suit 
in which the Government or any officer of Government in his 
official capacity is a party, but in every case such judge or court 
shall refer the plaintiff to the district judge in whose court alone 
such suits shall be instituted. The result of this provision is that 
in several district courts in the- Presidency there is a congestion 
of suits against the Secretary of State or against officers of Govern- 
ment in their official capacity, which the district judge has not 
time to take up. The great majority of these suits are of a very 
simple character and the subject matter is of trifling value. 
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An attempt was made in 1914 to get over this inconvenience by 
relaxing the rule in certain clashes of cases. By Bombay Act V 
of 19 J 4 it was provided that suits against an officer of Government 
constituting the Court of Wards or who has been appointed a 
manager of the property of a Government ward, could be brought 
in the court of a subordinate judge. But suits to which the 
Secretary of State for India in Council is a party or in which 
a Government officer like the talukdari settlement officer of the 
manager of the Sindh encumbered estates is sued in his official 
capacity, are still brought in the court of the district judge. In 
no other provinces in India is the jurisdiction of the courts of 
subordinate judges or munsifs restricted in this manner. We 
could discover no reason why it should continue to be so restricted* 
There is no reason to suppose that subordinate judges m jtKmbay 
will be in any way inferior to their brethern in the other provinces of 
India in doing justice between the Government and the subjects. 
Nevertheless, both official as well as non-official opinion in the 
province was opposed to section 32 being entirely repealed. And if 
in deference to this opinion, the court of the district judge is 
still to continue to be the forum where suits of this description 
should be instituted, we think that discretion should be given to 
the district judge to transfer such suits as he thinks fit for trial 
to subordinate judges, so as to avoid congestion in his own court. 

6. The only other class of civil courts calling for notice are 
courts of village munsifs created by the Deccan Agriculturists’ 
Relief Act, Act XVII of 1879. Village munsifs are either village 
headmen or persons possessing local influence in a village who 
are invested with powers to take cognizance of suits for recovery 
of money or movables, the subject matter of which does not exceed 
Rs. 10 in amount or value and the defendants at the time of 
the commencement of the suit reside within the local area of such 
village munsif’s jurisdiction. A strong committee was appointed 
in 1910 to report on the working of the Deccan Agriculturists’ 
Relief Act in the Bombay Presidency and it expressed the view 
that so long as the pecuniary limit of the jurisdiction of the village 
munsifs was restricted to Rs. 10, not much harm would be done 
by their retention, but that they did not think that the experience 
gained of the work done by conciliators gave that confidence in an 
unpaid agency which would justify the enhancement of the powers 
of village munsifs beyond Rs. 10. They added that as village 
munsifs deal with all classes of suits and not only with those in 
which agriculturists are parties and as they are useful to take 
such petty suits off the shoulders of subordinate judges in indus- 
trial centres, their appointment is rather for the relief of the 
subordinate judges than for the relief of the agriculturists and that 
if the appointments are to be retained, the provisions relating to 
them should form part of the ordinary law and not of the law for 
the relief of the Deccan agriculturists. 

7. The provisions of the Deccan Agriculturists’ Relief Act regard- 
ing conciliation were in the opinion of that committee unpopular 
and ineffective and have since been abandoned. It was in a very 
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small percentage of cases that the conciliators succeeded in effect- 
ing an agreement. The above committee found that during the 
5 years preceding their report out of a total number of 544,267 
applications only 64,435 agreements had been made. In other words 
■conciliation had been effected in 11 per cent, of the cases. In the 
remaining 89 per cent, the parties had been put to useless exncnse, 
inconvenience and waste of time in having to go before the concilia- 
tors. The committee observed “ One strong point against concilia- 
tion must not be forgotten. There are genuine disputes which 
go before a conciliator which may or may not be settled ; there are 
also a large number of applications in which the applicant knows 
that a complaint in a court of law would not stand for a moment. 
In these cases, if conciliation fails, he goes no further. If it is 
successful, he gets from the defendant what he is not entitled to 
and would not get in a court of law. Mr. Boyd, Judge of Poona, 
gives the following estimate of the percentage of such case 5 ’ 
Taking 100 cases before a conciliator, there may be 10 agreements 
and certificates may be issued in 40 cases. In the remaining 5C 
nothing further happens, which shows that in these cases either 
the plaintiff has so poor a case that he does not think it worth 
while to go on or that his bringing the application before the 
conciliator has enabled him to put the screw on and get something 
out of the debtor. Most of these cases would not be taken into 
court at all.’ 5 

It is probably the experience gained in the work of the con- 
ciliation system that makes the Government of Bombay, alone 
among the Provincial Governments, refuse to make a move in the 
direction of creating village panchayat courts. 

8. The trend of recent legislation in the presidency has been 
to repeal the greater portion of the Deccan Agriculturists’ Relief 
Act which was peculiar to the four Deccan districts and to extend 
a few of its more beneficial provisions as part of the general law 
applicable to the whole presidency including Sind. Exception was 
taken before us to two provisions of the Act which it was said 
lead to unnecessary delay. One is section 7 of the Act which 
renders it compulsory that the defendant should be examined in 
every case unless the subordinate judge for reasons to be recorded 
dispenses with such examination. Subordinate judges have com- 
plained before us that in a very large number of cases defendants 
do not appear, because, they do not wish to contest the claim. 
Nevertheless, the subordinate judges think it their duty to exhaust- 
all the resources furnished by defendants summons, witness sum- 
mons, proclamation, attachment of property and warrant of arrest, 
so as to bring the defendants before the court to record their 
examination. W natever may have been the case when the Act was 
enacted, we were told that the agriculturist of to-day is not so 
helpless as to require all these efforts on the part of the courts to 
help him against his will. 

Another provision to which objection was taken was the provision 
of section 11, which requires that every suit against an agriculturist 
defendant should he instituted and tried in a court within the local 
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limits of whose jurisdiction the defendant resides and not elsewhere. 
Several witnesses of position in Bombay and Karachi complained 
that defendants who were technically agriculturists carried on exten- 
sive business dealings as commision agents, etc., with merchants 
in Bombay and Karachi ; and that when actions were brought upon 
these dealings they fa'll back upon their status as agriculturists 
and insist on being sued in the remote part of the mofussil which 
they allege to be their ordinary place of residence. It was stated 
before us that very serious hardship was caused in this manner 
to merchants in Bombay and Karachi and it was urged that the 
law should be amended so as to restrict this provision to agricultural 
debts and not to claims arising from mercantile transactions. 

9. Turning now to the delays in the mofussil courts in the 
presidency, it has been shown in previous chapters that the 
position as to delays in Bombay is quite as serious, as in the two 
other major provinces of Bengal and Madras. The total number 
of decisions during' the year 1922 was 59,574; of contested decisions 
25,065; the number of suits pending more than 3 months was 
25,065 and the number pending more than a year 5,682. These 
figures require no comment. Applying the criterion laid down in 
an earlier Chapter, it will be found that the position in a certain 
number of courts is serious and in some courts it is unmanageable. 
The records of the cases w r e examined showed that in the more 
seriously contested class of work, there is considerable room for im- 
provement in methods. Adjournments were frequent. Trials were 
rarely held de die in diem. It takes from two to two years and a 
half to reach a decision in a contested title suit in a subordinate 
iudge’s court. We were told that among other factors which make 
for delay is the system of “ linked ” courts prevailing in the pro- 
vince, which necessitates long adjournments. The need for territorial 
redistribution of jurisdiction in certain courts in view of recent 
developments in communications was also brought to our notice. 
We have examined the figures of disposals and of arrears in the 
several subordinate courts in the province and we were struck with 
the disparity of the work turned out. We are aware that the 
nature of the work differs in different parts of the province. We 
think it would be very useful if a standard of w r ork be fixed for the 
several courts on the basks of the work turned out, sa}^ during the 
last 10 years as was done by the Greeven Committee in the United 
Provinces. In utilising judge power to the full extent two con- 
flicting principles have to he borne in mind; the principle of the 
proximity of the court to the litigant to which great importance is 
given in this province and the principle of the equalisation of work 
of all the courts which has a wider application in other provinces. 
But if a' standard such as we have mentioned is fixed, we consider 
that it would not be difficult to effect a compromise between the 
two conflicting principles, so as to minimise delays by ensuring a 
fairer distribution of work. 

We cannot pass unnoticed one point in the evidence given before 
us in this province that a considerable proportion of the judges in 
the mofussil do not sit in court for the full time prescribed in the 
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High Court circulars. We are recommending in Chapter 34 
chat all judges in the districts throughout India should fill in a 
time sheet shoeing* at what hour they took their seat on the Bench 
for the disposal of cases in public and it is for the High Court to 
decide whether in view of this evidence all judges in the niofussi] 
should not be asked also to enter the hour when they rise from the 
Bench as is the practice in other provinces in India. 

10. As regards superintendence, the rules prescribe that district 
judges should inspect courts subordinate to them at least once in 
every two years. But this standard is hardly ever attained. 
District judges in busy courts do not find time to go out on inspec- 
tion with the result that important courts remaiii uninspected for 
four or five years. Inspections by High Court Judges have also 
been less frequent in recent years. The rules also require that a 
return should he submitted every six months containing an 
abstract of the order sheets with an explanation in all original suits 
pending over a year and the execution cases pending over 6 months. 
This return is submitted in the first instance to the district judge 
who makes such observations as he thinks fit and submits the 
originals fiq the High Court where they are dealt with by the 
Administrative Judge. In this manner delays are controlled to 
some extent. We were told that in some instances the inspections 
of district judges were not effective and that far too much of the 
inspection was done by the clerical establishment. We have 
already noted that while the inspection of the office registers, etc., 
by the office establishment was unexceptionable, the inspection of 
the judicial work should always be done by the judge himself. The 
fact that order sheets are written up in the vernacular is a very 
serious draw-back especially in a province where there are four 
distinct vernaculars and we would suggest for the consideration of 
the High Court whether in a province where the standard of 
English literacy is very high, it should not be rendered compulsory 
to write out the order sheets in English. 

. A- peculiar feature of the judicial administration in this pro- 
vince is the fact that the district judge has to administer a large 
number of estates of minors who are wards of the Court. These are 
all estates which the Court of Wards does not administer either 
because they are too small or they do not pay land revenue to 
Government. The routine management is done by the deputy 
nazir, but on all important matters he has to submit detailed reports 
to the district judge, who, after making such further enquiry as he' 
thinks fit, passes orders in each case. For instance, in the judicial 
district of Ahmedabad in the year 1923 there were 206 minors* 
estates of the approximate total value of Es. 3,252,081 under the 
management of two deputy nazir s. The district judge in consult- 
ation with the deputy nazir has to fix the proper maintenance 
amounts for the minors and their dependents, sanction additional 
expendituie to meet contingencies like serious illness of the minors 
or their dependents, fix suitable amounts for carrying out necessary 
lepairs to their properties and so on. On occasions the district judge- 
lias to decide whether a proposed bride is suitable for the minor and 
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to determine what amount should be sanctioned for celebrating 
the marriage, or for the purpose of other ceremonies. Sometimes 
he has to decide whether it would be desirable to avoid litigation 
with which a particular estate is threatened by a settlement out 
of court or whether it would be more prudent to meet it m a court 
of justice. He has similarly to make up his mind whether 01 
not, it would be in the interests of the minor to institute a civil 
■suit for recovery of property, for realisations of outstandings, etc. 
Occasionally the district judge has to enquire and satisfy himself 
whether the personal guardian of the minor attends properly to 
his health, education, etc. In no other province in India is the 
district judge burdened with duties of this character. We con- 
sider that this is probably because courts in this province make 
insufficient efforts to find a suitable private guardian. Where the 
estates cannot be handed over to the Court of Wards, we are of 
opinion that an agency other than a judicial agency should be 
substituted for its administration. In any case there is no need to 
-employ such a costly agency as that of the district judge. 

12. The miscellaneous work done by district judges is in some 
•districts exceptionally heavy and complicated. The most importanl 
work under this head consists of references under the Lane 5 
Acquisition Act and cases under the Company Law. The latter 
■class of cases is virtually confined to the district court of 
Ahmedabad, which apart from the large amount of commercial 
litigation with which it has to deal, has to dispose of many matters 
under the Company Law. It is a district court sui generis and 
in our opinion requires a judge specially trained in commercial 
law. As regards references under the Land Acquisition Act, there 
is a great deal of work in courts like Ahmedabad, Thana and Poona, 
where acquisitions on an extensive scale are being made for develop- 
ment projects or engineering enterprises. Difficulty is felt in view 
of the technical character of the work in finding suitable judges to 
dispose of these references. A suggestion has been made that 
certain judges should specialise in this class of work and should 
be available for posting where necessary. 

13. Turning to first appeals, we find that Bombay is the only 
province where Order 41, rule 11 of the Code is applied to first 
appeals filed in district courts. In the year 1922 out of a total 
of 4,287 appeals decided, 765 were summarily dismissed under 
Order 41, rule 11. We find that in no other province is use made 
of Order 41, rule 11, to any appreciable extent in admitting firsi 
appeals in district courts. In appeals against orders in execution 
and even in regular appeals of certain kinds which on the face of 
them are frivolous and brought for purposes of delay, district courts 
of this province make systematic use of Order XLI, rule 11, so as 
to safeguard the interests of respondents and do not admit every 
appeal that is filed as a matter of course. The system is that under 
the general orders of the district judge, the sheristadar sorts the 
appeals filed in the court into two classes and places them before 
the judge for orders whether notice should issue to the respondent 
•forthwith or the appeal should be fixed for preliminary hearing 
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under Order XLI, rule 11. The latter class consists mainly of 
appeals against orders in execution proceedings or appeals against; 
decrees which on perusal of the judgment of the lower court appear 
to be those in which the respondent is not likely to be called upon to* 
support them. .Notice issues to the respondent in the former class 
of cases as a matter of course and in the latter the record is sent 
for and the appeal fixed for hearing under Order XLI, rule 11 
within one month from the date of institution. On the day so fixed,, 
after hearing the appeallant’s pleader, the judge either orders notice 
to issue to the respondent or summarily dismisses the appeal, re- 
cording in the latter case a short judgment giving his reasons. The 
average duration of appeals before district courts in 1922 was 
117*2 days. During the year 1922, 4,287 appeals were disposed oi 
leaving 5,005 appeals pending at the end of the year, of which 1,704 
were pending for over a year. It follows that new-comers had no 
chance of being heard for about 18 months from the date of the 
institution. 

14. As regards appeals to the High Court, the most noticeable 
feature is the progressive fall in the number of appeals from appel- 
late decrees during the last 4 years. In the year 1919 there w T ere 
986 such appeals, 894 in 1920, 787 in 1921 and 727 in 1922. The 
disposals during these years were considerably in excess of the insti- 
tutions and the arrears are inconsiderable. We may add that the 
proportion of second appeals dismissed under Order 41, rule 11 has- 
also steadily risen during the last few years, the percentage of 
appeals dismissed to appeals institned in 1922 being as high as 
46*89, whereas in previous years it varied from 20 to 30 per cent. 
It may he that the stricter scrutiny exercised in the admission of 
second appeals has acted as a deterrent in filing frivolous second 
appeals. 
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CHAPTER 53. 

Sind. 

1. The province of Sind covers a total area of 46,506 square miles 
with a population of 3,279,377 inhabitants. It is divided into four 
judicial districts. The judicial staff at present consists of a Judi- 
cial Commissioner, four additional judicial commissioners, three 
district judges, one joint judge, one assistant judge, one small 
cause court judge, three first class subordinate judges and 13 second 
class subordinate judges. 

The total number of suits instituted in the year 1922 wars 27,545, 
The total number of cases decided was 27,577 regular suits, 17,418 
miscellaneous cases, 338 regular appeals and 131 miscellaneous 
appeals. 

2. The civil courts in the province are constituted by Bombay 
Act XII of 1866 as amended by Bombay Acts I of 1906, I of 1910 
and II of 1916. The court of the Judicial Commissioner is the 
highest court of appeal in civil matters in the province. It is also 
the district court of Karachi. It consists at present of three per- 
manent and two temporary judges, one of whom is the Judicial 
Commissioner and the others additional judicial commissioners. 
Within the district of Karachi each of them exercises all the juris- 
diction and has all the powers of a judge of a district court. 

The High Court of Bombay has no jurisdiction over the pro- 
vince of Sind, but this does not affect the Administrator General’s 
Act (III of 1913) or invalidate the grant of Probate or Letters of 
Administration made by that High Court. Criminal jurisdiction 
over European British subjects residing in Sind has been taken 
away from the Bombay High Court and vested in the Judicial Com- 
missioner’s Court since 1st September 1923 by the amended Code of 
Criminal Procedure and a Full Bench of the Judicial Commis- 
sioner’s Court has recently held that since that date it is the Judi- 
cial Commissioner’s Court and not the Bombay High Court that has 
jurisdiction as regards decrees in matrimonial suits. This decision 
however was not unanimous and the question appears to be difficult. 
'Having regard to the extreme undesirability of decrees in matri- 
monial suits being set aside as made without jurisdiction, this 
matter requires the immediate attention of the Legislature. 

3. The history of the Karachi Court is interesting and is briefly 
as follows: — Before the conquest of Sind in 1843 no civil court 
existed in the province. After the conquest Sir Charles Hapier, as 
Governor, established military courts. In 1849 these were abolished 
and civil and criminal courts substituted. In 1860 the Commis- 
sioner was still the head of the criminal and civil jurisdiction, but 
he had been provided with a judicial assistant. In 1866 this latter 
officer gave place to a single Judicial Commissioner presiding over 
a Sadr court with appellate and revisional powers over the district 
courts which by then had been created throughout the province. 
Eventually the powers of the Sadr court were in 1906 and 1909 
'transferred to the court of the Judicial Commissioner. By this 
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change the district judgeship of Karachi was abolished and a court 
formed of a Judicial Commissioner and two additional Judicial 
Commissioners ; one of whom had to be a barrister. An appeal lies 
within the Court from the decision of one judge sitting at first 
instance to a bench of two judges. As litigation rapidly increased, 
especially during the boom which followed the Armistice, a tem- 
porary appointment of a fourth judge and recently of a fifth judge 
has been created. 

We have in Chapter 15 dealt with the peculiar problem 
presented by the court of the Judicial Commissioner in its district 
court jurisdiction as the court of original jurisdiction over all 
mils arising within the city of Karachi and all special jurisdic- 
tion miits ” arising outside the city but within the Karachi district. 
In this Chapter we shall confine our remarks to the work done by 
the Judicial Commissioner’s court in the exercise of its High Court 
jurisdiction and to the work of the district and subordinate judges 
in the three remaining judgeships of Hyderabad. Sukkar and 
La r kuna. 

4. We have already adverted to the very serious delays on the 
'Original Side of the Judicial Commissioner’s court in the exercise 
of its district court jurisdiction. The delays in the courts of dis- 
trict and subordinate judges in the mofussil are quite as serious. 
We have already accepted the criterion that where the figure of 
pending> suits of over one year amounts to more than one half of the 
decisions of contested suits in the previous year, the arrears have 
become unmanageable. The following table shows the state of the 
file of the courts of the three first class subordinate judges in the 
province as it stood at the end of the year 1923 : — 


Statement showing civil work done during 1923 hy the 1st class sub- 
ordinate judges in Sind. 
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These figures are startling. The contested disposals during the 
year in each court are exiguous. It was explained to us that only 
those suits were classified as contested in which judgments had to 
be written and that a considerable number of suits classed as un- 
contested represented a great deal of work on the part of the judges 
in bringing about a settlement. Even so, the figures of suits pend- 
ing more than a year ranging, as they do, from 150 per cent, in 
275 per cent, of the contested disposals of the previous year are 
proportionately the highest in India and require attention. 


x 




5. A curious feature in the figures of duration in this province is> 
that the duration of uncontested suits is higher than that of con- 
tested suits. In the year 1922 the duration of contested suits was 
505' 3 days in the district courts including the court of the Judicial 
Commissioner of Sind (district court jurisdiction) as contrasted 
with the duration of 723*6 days in the case of uncontested suits. 
Similarly in the year 1921 the figures of duration for contested and 
uncontested suits was 408*7 and 948*5 days respectively. It was 
explained to us that apart from delays in the service of processes- 
and execution of commissions outside the province a good portion 
of the duration of uncontested suits represented the time spent in 
efforts made by the courts in bringing about a compromise between 
the parties. We are not sure that this explanation is very convinc- 
ing. We notice that in the courts of subordinate judges the dura- 
tion of uncontested suits is considerably less than the duration of 
contested suits. It is difficult to understand why the reverse should 
hold good with regard to district courts and the Court of the Judi- 
cial Commissioner. It may be, as some witnesses stated, that in 
the more complicated classes of suits instituted in district and Judi- 
cial Commissioner’s courts the parties were so exasperated by the 
numerous adjournments that they were virtually driven into a com- 
promise. 

Hor are the appeals in the districts disposed of with any greater 
expedition. The average time taken for the disposal of first appeals 
in the district courts is 483 days. Judging from the disposals in 
1923 there were at the end of that year arrears which would take- 
more than two years to dispose of in the district courts of Hydera- 
bad and Larkana and about a year in the district court of Sukkar. 

8. The figures of disposals of appeals are not any better in 
the Judicial Commissioner’s court in its High Court jurisdiction. 
The following statement shows the state of the civil appellate work 
iff the Judicial Commissioner’s court as it stood at the end of the 
year 1923 : — • 

sum 
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Hie average duration of a first appeal in the Judicial Commis- 
sioner’s court is 896-6 days and of, a second appeal is 820-13 days. 
In no province of India do the law’s delays assume a more acute 
form. We understand that an effort was recently made to dispose 
of the heavy accumulation of arrears of second appeals by a bench 
sitting continuously for a long period. We think that the arrange- 
ments for the fixing of benches should be made more elastic in this 
Court, at any rate till the appellate work is reduced to much smaller 
proportions. 

_ h. ^As regards the district courts it was stated before us that dis- 
trict judges were so entirely absorbed in criminal work that they 
could not devote more than two or three days a month to civil work.. 
If that is so, it seems to us that it is imperative that steps should be 
taken to give relief to district judges from incessant criminal work. 

8. There are special problems in this Province connected with 
arbitration and insolvency administration. These have been dealt 
with elsewhere nnder their appropriate headings. 

9. There are also problems such as those arising from the exten- 
sion of the Deccan Agriculturists’ Relief Act, the administra- 
tion by district judges of estates of minors and the exclusive juris- 
diction of district judges to try suits ag'ainst the Secretary of State 
and certain officers of Government, which are common to this pro- 
vince and the Presidency of Bombay. These have been referred to 
in our Chapter on Bombay. 

10. One characteristic feature of the local Bar may here he men- . 
tioned namely that pleaders work in partnership. It is very rare . 
for a pleader to start practice on his own account. He generally 
succeeds in joining a firm of pleaders and is engaged at first on a 
fixed remuneration. This system has its advantages. A young 
pleader is initiated in his work by a senior partner and the defects 
in training in the local Bars which we notice in Chapter 7 
are here not so conspicuous. There is here less excuse for adjourn- 
ing a case on the ground of the pleader for either party being 
engaged in another court. 
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CHAPTER 54. 

Agra. 

1. Thiiiy-three districts in the province of Agra are under the 
control of the High Court in exercise of their civil jurisdiction. 
The hill tracts, while under the control of the High Court in 
exercise of their criminal jurisdiction, are not under the control of 
the High Court in the exercise of tlieir civil jurisdiction. 

These thirty-three districts have a population of about thirty- 
three million people. Their territory is divided into nineteen 
judgeships, most of which are small. One, however (Gorakhpur), 
is very large, with a population of over five million persons. The 
remaining larger judgeships are Cawnpore, Meerut, Allahabad, 
Benares and Moradabad. Owing to the comparative compactness 
of the judgeships, the work of supervision is not excessive or beyond 
the capacity of individual diHricd judges. It is due to this fact 
very largely that, theie is nor much to complain of in the disposal 
of the original civil work of courts. 

2. District judges are expected to inspect courts subordinate to 
them every year. Although this standard is never attained, in- 
spections by district judges are reasonably frequent both in this 
province .and in Oudli. Inspections by Judges of the High Court 
have increased of late years, and practically every judgeship in 
the province has been inspected by a Judge of the High Court in the 
last three years. Supervision is further exercised effectively by a 
provision in the rules, under which an abstract of the order sheet 
with an explanation in original suits pending over six months, 
and execution cases pending over a year, is submitted quarterly 
to the district judge, who, after passing orders and noting on each 
explanation, submits the originals to the High Court in respect of 
suits and cases pending over a year. The Judge in the English 
Department passes orders on each explanation so submitted. 

3. The civil courts (ranking upwards) are the courts of muns its r 
subordinate judges and district judges. Munsifs have jurisdiction, 
almost invariably, up to Rs. 1,000 only. Subordinate judges have 
unlimited jurisdiction. There is a special grade of sessions and 
subordinate judges who exercise the full powers of a sessions judge 
on the criminal tide raid the powers of a subordinate judge on the 
civil side. 

In 1022 there were on duty seven sessions and subordinate 
judges, forty subordinate judges (including small cause court 
judges) and eighty-one munsifs. There has since been a net 
increase to the cadre of two subordinate judges and seventeen 
munsifs. 

It is doubtful whether expedition would be increased in this- 
province by raising the jurisdiction of munsifs. The distribution 
of the work over the various areas gives, as a rule, exactly sufficient 
to each, mtmsif , and the work could not he well increased. 
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The staff is sufficient. Although the judges have plenty to do, 
the original work has not got out of hand. The work in original 
suits has, however, in the past been liable to deteriorate owing to a 
desire to show expedition and the work in execution has frequently 
been anything but satisfactory. The recent increase to the staff 
should be sufficient to provide for all requirements of the subor- 
dinate courts unless there is an exceptional increase in institution^. 

4. The work has increased considerably in the last fifty years. 
In 1870 there were 80,184 institutions of civil suits. The number 
of institutions gradually increased until it rose to 95,573 in 1900. 
Since then there has been a very considerable increase, and the 
number of institutions now varies about the figure of 150,000. 
Arrears have not accumulated unduly. On the 30th September 
1923 there were only 709 original suits pending for over a year 
in the province. 

The miscellaneous civil work of district judges is on the whole 
not heavy or complicated. Land acquisition references are not 
many. The work under the Guardian and Wards Act, Probate and 
Administration, and the Succession Certificate Act is comparatively 
light, and there are few suits relating to religious endowments. In 
some judgeships, however, there is an appreciable amount of work 
under these heads. In Benares the testamentary work, and in 
Cawnpore the insolvency work take up a considerable portion of the 
time of the district judges. Other instances could be cited. The 
duties of district registrars should not be performed by district 
judges. 

The quantity of original work to be disposed of by the courts 
in Agra and Oudh would he as much as in Bengal were it not that 
suits relating to recovery of arrears of agricultural rent, enhance- 
ment of such rent, resumption of holdings held rent free or on 
favourable terms, ejectments, and other questions arising between 
the landholders and tenants of agricultural land, and suits between 
landholders for partition, division of profits and the like are 
excluded from the jurisdiction of the civil courts and heard by 
special Rent courts. Appeals in a certain limited class of these 
suits lie to the civil courts, hut these appeals are not numerous. 
The number of suits in Agra and Oudh excluded in this manner, 
which would have been heard by the civil courts in Bengal and 
Bihar, amounts roughly to about half a million. The appeals are 
ordinarily decided by Revenue officials. The appeals which lie 
to the civil courts are not more than fifteen hundred. 

o. There has been special legislation for the Bundelkhand Divi- 
sion of the province. This division consists of the districts of Jhansi, 
Banda, Jalaun and Hamirpur. The agricultural conditions are 
precarious, and the inhabitants are backward in this area. Special 
conditions rendered Revenue administration on the principles usual 
in the rest of the province unsuitable, and it was difficult to adapt 
a system to tbe people. In the result partly of a series of climatic 
misfortunes and a somewhat unintelligent system the condition of 
the landholding community became steadily worse. An attempt 
was made in 1882 to relieve the situation in certain, tracts by the 
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enactment of tli6 Jhansi Encumbered Estates Act (XVI of 1882) 
which, created a special court to adjust the debts of certain 
encumbered proprietors. The advantages gained were largely 
counter-balanced in the immediate future by neve extravagances. 
In 1903 a far-reaching scheme became operative. Under the 
Bundelkhand Encumbered Estates Act (Local Act I of 1903) courts 
were created for the adjustment of the debts of agricultural pro- 
prietors while the powers of transfer by such proprietors were 
considerably circumscribed by the enactment of the Bundelkhand 
Alienation Act (Local Act II of 1903). These acts operated in the 
four Bundelkhand districts and also in a portion of the Allahabad 
district. The result has been greatly to reduce subsequent litiga- 
tion in these tracts. 

6. In addition to the regular civil courts there are certain 
honorary courts in the province, namely courts of honorary munsifs 
and village munsifs. In 1922 there were thirty-one courts of hono- 
rary munsifs in existence. They decided 8,007 suits of which 1,272 
were contested. There were 180 courts of village munsifs (only 110 
of which did any work) which decided 8,669 suits. In 1923 the 
number of courts of honorary munsifs had increased to thirty-five, 
and the number of suits decided increased to 8,873. Only 1,226 
were contested. The number of courts of village munsifs decreased 
to 162 only 98 of which did any work. They disposed of 8,083 
suits. 

When courts are established in any area under the United 
Provinces Village Panchayat Act (Local Act VI of 1920) the courts 
of village munsifs in that area will be abolished. Ho courts have 
so far been established under the provisions of that Act. 

Honorary courts have not so far been very successful. There 
has been great difficulty in obtaining judges of the right type. 
Where men of position and public spirit have come forward, the 
courts of honorary munsifs have had some measure of success. 
But there have not been sufficient men of this class in the past, 
who have cared to accept such posts, and in the present even fewer 
can he obtained, as the pressure of public affairs largely reduces 
the field of appointment. 

The courts of village munsifs have never been popular. Most 
of the people place little reliance in their capacity and prefer to 
take their disputes before a paid tribunal. Apart from want of 
confidence, there are complaints that decisions are unduly delayed 
in these courts. Mr. Justice Kanhaiya Lai, a Judge with over 
thirty years’ experience wrote in his memorandum “ Except here 
and there honorary munsifs and village courts have, as a rule, 
been dilatory and unmethodical in their habits and work, and I do 
not think that it would he expedient to extend their jurisdiction or 
powers or to replace the stipendiary courts in respect of any portion 
of^ the more important work now done by them by such honorary 
tribunals.” He added in his oral statement: — 

“ It has been reported many times that they are very dilatory : 
they adjourn cases very frequently, and I am also told that there 



583 


are instances of honorary munsifs who sleep and enjoy rest during 
ihe whole of the day in the upper storey while their peshkars take 
down evidence. They usually come down at three or four o’ clock 
in the evening and then pass orders. I am not saying this from 
my own experience, hut these are only reports. They delay disposal 
considerably. But there are some good men also. I would keep 
the system as it is and try to improve it, but not extend it in any 
way. In fact I was told recently that there was a case in the small 
cause court for the recovery of money. The case was transferred 
from the small cause court to the court of an honorary munsif and 
it dragged on for about nine months, that is from April to Januarv. 
Had the case been tried in the small cause court itself, it would 
have been disposed of in fifteen days.” 

Mr. Justice Mukherji stated “ The village courts have proved 
a failure and the honorary munsifs are not much better.” 

There are, as has been noted already, hopes as to the prospects 
of the new panchayat courts, but it is premature to form an opinion 
upon them. The Local Government is interested in the experiment, 
and efforts will be made to ensure its success. 

7. The nature of litigation varies. In the eastern districts it 
resembles litigation in Bihar and Bengal. In the western districts 
it resembles litigation in the Punjab. There is considerable 
affinity between the Bihari and the inhabitants of the eastern 
districts and between the Pnnjabi and the inhabitants of tbe western 
districts. Land tenures are, however , not so complicated in the 
eastern districts as they are in Bihar, and questions of custom are 
not pressed in the western districts to anything like the extent 
to which they are pressed in the Punjab. The mass of petty 
litigation in this province, as it is in most parts of India, is 
concerned with debt collecting. The more serious litigation centres 
round the land. The inhabitants of the province have the land 
hunger common to most inhabitants of India, and are as tenacious 
of their rights in the soil and as envious of the rights of others as 
is the case elsewhere. There are not many peculiar forms of 
litigation. The principle is in connection with the exercise of 
the right of pre-emption. Claims to exercise such a right, are not, 
however, universal. It is only in some districts that they are 
frequent. 

The law of pre-emption w r as formerly in a state of great un- 
certainty. Different Benches of the High Court had arrived at 
conflicting conclusions on salient points, and litigation under this 
head was tending to increase. Since the special pre-emption Bench 
of the High Court was constituted some fifteen years ago there has 
been an improvement. 

8. Suits in respect of succession to large estates arise in this 
province, though they do not present the same difficulties as suits 
to succession of the Oudh talukas. One peculiar difficulty in the 
decision of these suits in both provinces is owing to the raising of 
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involved questions of custom with, a consequent array of a mass 
of oral and documentary evidence. If titles in the large estates 
in the province of Agra and the talukas of Oudh were investigated 
and the rules of custom applicable were laid down by a competent 
authority, and legislation introduced to embody the conclusions, 
a mass of litigation would be removed to the benefit of the persons 
concerned. We recommend this suggestion to the Local Govern- 
ment. 

9. There has not been so far much development in commercial 
litigation. Cawmpore is the only really large business centre, and 
there commercial litigation has not so far become unwieldy. The 
provisions of the Arbitration Act of 1899 were extended to Cawnpore 
in 1915 and disputes between firms in Cawnpore are now 7 frequently 
referred to arbitration. The need of a special commercial court is 
not as great in Cawnpore as it is in Delhi. But the authorities 
should be prepared to supply such a court, for there is every reason 
to suppose that as years go on, commercial litigation in Cawnpore 
will increase both in volume and in complexity. There are other 
places also in which it may be necessary, possibly in the near 
future, to create commercial courts. There is a considerable grain 
business in the west particularly in centres like Ghaziabad and 
Hapur. Khurja and Hathras are also becoming business centres. 

10. The tendency of late years has been to abolish outlying 
munsifis and to bring such courts as far as possible io headquarters, 
but owing to the restricted jurisdiction of the smaller judgeships 
there are not, as a rule, very many courts at headquarters. For this 
reason the registrar system could only he introduced in a few 
places in the province. There w r ould be sufficient work for a 
registrar in Gorakhpur, Cawnpore and Meerut and possibly in other 
places, but for the greater part of the province, there would he 
hardly sufficient work to justify the appointment of such an officer. 

11. The system of hearing and deciding appeals below the value 
of Rs. 1,000 finally both on points of fact and law^ by a bench of two 
selected subordinate judges with a power to state a case on points 
of law to the High Court and a right of an appeal to the High 
Court in case of difference of opinion is eminently suited to the 
province of Agra. Railway communication with headquarter 
stations is guod and there would he very little expense or incon- 
venience to the public involved in bringing appeals before such 
benches. 

12. As has been already said, there is not very much delav tn 
deciding original suits, but there is considerable delay in deciding 
appeals in district courts. What is required mainly in this province 
is the speeding up of the appellate work. 

Delays are most conspicuous in the High Court itself. We have 
recently received the civil statements of the province for the year 
of. 1923. The portion relating to the decision of appeals in the 
High Court shows that there were at the end of that year 1,207 
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first appeals and 2,138 second appeals pending. The details are as 
follows: — 


Civil appeals undecided at end of 1923 . 


Year of institution. 

First appeals. 

Second appeals. 

1920 

33 

4 

1921 

230 

IS 

1922 

427 

647 

192-3 

517 

1,469 

Total 

1,207 

2,138 


These figures are serious. Since May 1920 there haye been two 
additional judges appointed to the High Court and the total 
number of judges is now nine. The arrears under the heading of 
first appeals are sufficient to occupy the time of two Benches for 
three years, and, eyen if relief is afforded to the High Court by the 
creation of the district benches already described, there is very 
little hope of the present judges being able to dispose of the arrears 
and the current work within anything like a reasonable period. 

This accumulation is due to many causes. The civil work off 
the High Court has undoubtedly increased of late years. The 
criminal work has, however, increased even more. There have 
been recently a large number of very heavy criminal cases the 
disposal of which has shortened the period which can be devoted 
to civil work. 



CHAPTER 55. 
Gudli. 


1. Oudh consists of twelve districts containing a population of 
aoont twelve millions. 

It is at present under tlie control of the Court of Judicial Com- 
missioner which consists of three judges namely the Judicial 
Commissioner, and two additional Judicial Commissioners. 
There are six judgeships: — Lucknow (comprising the Lucknow. 
Barabanlci and TTnao districts), Fyzabad (comprising the Fyzabad 
and Sultanpur districts), Sitapur (comprising the Sitapur and 
Ivheri districts), Gonda (comprising the Gonda and Bahraich dis- 
tricts), Rae Bareli (comprising the Rae Bareli and Partabgarh 
districts), and Hardoi. Formerly one district judge for each judge- 
ship was sufficient to control the work. There were in 1922 in 
addition two additional district judges in Lucknow, one of whom 
was permanently stationed at Barabanki, and another at Onao and 
one additional district judge in Sitapur. There were three 
sessions and subordinate judges, twenty subordinate judges (in- 
cluding small cause court judges) and thirty-four munsifs. The 
jurisdiction of munsifs is as in the province of Agra. There is no 
reason to alter the jurisdiction. The staff has since been increased. 

2. The figures for honorary courts are: — 



dumber of 
courts. 

Number of 
decisions. 

Number of 
contested 
decisions. 


1922. 

1923. 

1922. 

1923. 

1922. 

1923. 

Honorary Munsifs 

36 

36 

4,878 

6,410 


... 

Village Munsifs 

43 

24 

1 

1,382 

1 

1,142 


78 

L._ 


The honorary munsifs do better work than in Agra, as more 
leading men come forward. Panchayat courts have been opened 
in Oudh. It is too early to judge their value. 

3. District judges as in Agra are expected to inspect courts sub- 
ordinate to them once a year. They approach closely to this 
standard. Inspections by the Judicial Commissioner and Addi- 
tional Judicial Commissioners might have -been more frequent, 
but efficient supervision is kept up over the subordinate courts. 
Supervision is the easier, as they are few. The same system of 
submission of explanations of delay prevails as in Agra. 

The staff is sufficient, and the original work is not badly in 
arrears. The work is better advanced than in Agra. The work has 
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increased in the last twenty years. In 1902 institutions were 
47,257. They had increased in 1906 to 64,826. They were 73,055 
in 1916. The number has since fallen and was 67,903 in 1922. ■ 

The work of the district judges is much as it is in Agra, 
There are special Revenue courts which deal with rent and revenue 
cases. 

4. Suits are more complicated than they are in Agra. More suits 
centre round the land, and the land hunger is more intense. Deci- 
sion requires peculiar care as the tenures are complicated, and much 
of the litigation has a long’ history behind it. 

There are many disputes between talukdars, and under-proprie- 
tors or tenants, and these disputes require great care in decision. 
A feature in Oudh is the Court of Wards litigation. Yery many 
of the larger estates are under Court of Wards management, and 
the number of suits to which the Court is a party is appreciable, 
lormerly the manner in which the Court of Wards prepared their 
cases was open to criticism, but there has been a considerable im- 
provement of recent years. The ideal would be to have a separate 
legal department to advise on and prepare the Court of Wards 
cases. 

Special provisions have been made under the provisions of the 
Oudh Laws Act (XVIII of 1876) in respect of dower amongst 
Muhammadans, and pre-emption. In Oudh it is open to the courts 
to go behind the contract or agreement to iix the dower payable by 
' a Muhammadan husband, and to award only such amount as is 
reasonable with reference to the means of the husband and the* 
status of the wife. Under the Act the right of pre-emption is usu- 
ally presumed in village communities. A statutory safeguard is 
provided against the institution of speculative suits by a condition 
that a person wishing to exercise the right must tender the price 
within three months of receipt of notice of sale. 

5. A peculiarity of Oudh procedure is that the record of evidence 
in civil courts consists of a note made by the presiding officer of the 
essential points of the evidence of each witness. The presiding 
officer is not expected to record everything that the witness says. 
The apprehension that failure to record everything that a witness 
says will lead to a miscarriage of justice has not been realized in 
Oudh. The experience of appellate courts in that province is that 
the record of evidence is as full and sufficient as is necessary. The 
tendency of the judges in subordinate courts when left to themselves 
is rather to record more than is required. This tendency is most 
marked in talukdari cases. 

6. The most distinctive feature in Oudh litigation is the litiga- 
tion in respect of succession to talukdari estates. This litigation has 
been described already in the chapter on Champerty. Although 
there are not a very large number of talukdari suits, they are the 
factor which exercises most influence upon the disposal of the work 
especially on the appellate side. Oudh is at present under a Judi- 
cial Commissioner’s Court consisting’ of a Judicial Commissioner 
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and two Additional Judicial Commissioners. When there is a lull 
in talukdari litigation, the work of the court is not excessive and 
can be easily handled. There has been such a lull recently, and 
the work in this court is very well up to date. As has been already 
stated the original work in Oudh is more up to date than it is in 
Agra and the work in Agra gives little to complain of. Whenever 
there is an increase in talukdari litigation, the effect upon the ap- 
pellate work of the Judicial Commissioner’s court is considerable. 
A heavy talukdari appeal is argued, as a rule, for not less than one 
month. There have been appeals such as the Nanpura appeal in 
which the arguments lasted over four months. In such circum- 
stances the court is tried severely, for two of the judges out of three 
are spending the whole of their time upon the hearing of arguments 
in one appeal. 

Not much need, however, be said on this point, for the Judicial 
Commissioner’s Court will soon cease to exist being superseded by 
a Chief Court, The Chief Court will probably have original juris- 
diction in important cases and talukdari cases can, in that event, be 
heard by a Judge of the Chief Court. This will in every way be 
an advantage. 

7. The case tor investigating titles in large estates by competent 
authority, laying down the rules of custom applicable to them, and 
introducing legislation to embody the conclusions is stronger in 
Oudh than anywhere else in India. It is permissible to doubt the 
advantage of endeavouring again to amend the provisions of Act I 
of 1869. The result of the last amendment has not been happy, - 
and the failure was attributable not to want of capacity on the 
part of the draftsmen, but to the inherent difficulty of the subject. 

8. There is practically no commercial litigation in Oudh. 
Lucknow is not a commercial centre, and the other towns are negli- 
gible. The registrar system could be introduced in Lucknow', but 
hardly anywhere else. The district appellate bench system could 
be introduced with great advantage. Two benches would be suffi- 
cient — one at Lucknow and one at Fyjsabad. 

The appellate work of the Judicial Commissioner’s Court is at 
nresent well in hand, and should he kept up to date, when the 
Court becomes a Chief Court, 



CHAPTER 56. 


The Punjab and Delhi. 

1. The Punjab excluding Delhi , which is now a Chief Comniis- 
-ionership and the North-West Frontier Province, contains 
twenty-nine districts. The district of Delhi is also under the con- 
trol of the High Court. The population is about twenty-two 
millions. This territory is divided into twenty-one judgeships. 

2. The system has undergone great changes in recent years. 
Formerly, there was no special cadre of judges exercising original 
civil jurisdiction in suits of smaller value. Such suits were de- 
cided * by assistant commissioners and extra assistant commis- 
sioners. These officers were entrusted also with executive and 
criminal powers. It is unnecessary to ti'ace the history of the sys- 
tem through the divisional judge, the district iudge (old style), 
the subordinate judge and munsif. The present system gives 
unlimited original powers to a first class subordinate judge, powers 
up to Rs. 5,000 to a second class subordinate judge, powers up to 
Rs, 2,000 to a third class subordinate judge and powers up to 
Rs. 1,000 to a fourth class subordinate judge. There are no longer- 
any munsifs. The usual practice is for all suits at headquavrers 
to be filed in the eoui*t of the senior subordinate judge who retains 
;» certain number, and distributes the remainder. 

Under the old system officers who tried civil suits were not 
leemited from the members of the legal profession and were not 
possessed necessarily of even a rudimentaiy knowledge of civil law 
when they entered on their duties. They were expected to pick up 
their knowledge of law as they went on. Even when some specia- 
lization was insisted on, selection was apt to ignore as a requisite 
an acquaintance with judicial ditties and appointments were 
frequently made of members of the ministerial staff. All this has 
been changed now, and at present only law graduates, for prefer- 
ence practising lawyers, are appointed subordinate judges. Many 
of the former class are, however, still in the service, and we have 
heard many complaints that the efficiency of this class of officers 
leaves much to be desired. There are not only complaints as to 
their efficiency; we have had complaints even as to the probity of 
some — fortunately a small minority. While we consider that we 
are justified in discounting the mass of these complaints as based 
on insufficient knowledge, we cannot overlook some. An Indian 
district judge of standing, himself a member of the provincial 
service, promoted for merit made the following remarkable state- 
ment : — 

ee Another thing I wish to say is this. In this province suits 
of a very large value are tried by subordinate judges who are very 
often incompetent and sometimes corrupt. 

Q. Why do you say that ? Is that simply an impression or was 
there any action taken because of corruption ? Had the High 
Court occasion to dismiss any one on that ground? 
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A. Yes. Tliere have been dismissals and prosecutions.” 

The High Court are, however, fully alive to the necessity of 
careful supervision on this point, and we see no reason to take a 
gloomy view of the situation. In a comparatively short time those 
who are incompetent or worse will by weeding out and retirement 
leave the service. The new men appear quite satisfactory. 

We are, however, compelled to keep the fact that there is a 
leaven of inefficiency carefully in mind, in making our recommen- 
dations for alterations in the procedure and elsewhere. 

3. Supervision is reasonably good. The High Court attaches 
great importance to inspections by one of their own Judges, and in 
the past have been provided with facilities for making such inspec- 
tions by a temporary addition to their strength. District judges 
are required to inspect annually all civil courts which are not in- 
spected by a Judge of the High Court. They frequently, however, 
fail to carry out these inspections. Supervision would be greatly 
improved if a better form of order sheet were introduced. There 
is attached to each record a list of orders (called in the vernacular 
a fard-i-hukm ”) but this is merely an index. The orders are 
usually written up correctly but they are spread over the record. 
[Further, there is need for the provision of quarterly reports giving 
statements and explanations of delay for all suits and execution 
cases pending over a year. At present some sort of explanation 
is submitted monthly of the six oldest cases in each court. That 
is not sufficient. These reports and explanations should be sub- 
mitted through the district judge to the High Court. 

4. Revenue work in the Punjab as in the United Provinces is dis- 
posed of by special Revenue courts. About 150,000 such revenue 
suits were instituted in 1922, 

5. Tiie system of honorary courts has not so far been very success- 
ful in this province. The complaints against them are identically 
the complaints made against similar courts in the United Provinces. 
A Panchayat Act having recently been passed, the former honorary 
courts will be replaced by the panchayats. The Government of the 
Punjab is interested in the creation of these courts and assisting 
them to function usefully. 

A very interesting experiment in the form of arbitration 
societies has already been described. The main advantage pos- 
sessed by these societies is that every member desires to accept the- 
decision of the tribunal and is pledged to accept it, when he joins 
the society. 

6. The people of the Punjab are greatly addicted to litigation and 
the litigation is of more serious nature than in most other pro- 
vinces. When the nature of the litigation in the Punjab is com- 
pared with the litigation in the adjoining province of Agra, it will 
be seen that although the population of the Punjab is only two- 
thirds of the population of Agra province, the institution of civil 
suits is greater in the former province than in the latter. Further,, 



the figures of valuation of 1922 show that the proportion of suit 
of higher value is greater in the Punjab and Delhi than in Agra- 




Agra. 

Punjab and Delhi 

Suits under Rs. 500 


135,805 

169,978 

Suits from Rs. 501 to Rs, 1,000 


8,670 

15,039 

Suits above Rs. 1,000 


8,610 

10,523 



153,115 

195,535 


There has been, however, no progressive increase in litigation 
In the last ten years; in fact,, there has been a diminution. The 
institutions were highest in 1917, when they rose to well over two 
hundred thousand. They were fewer in 1922 than they had been 
in 1914 . We have just received the figure for 1923 which shows 
that institutions dropped by over thirty thousand in that year. 
We are not in a position to state whether there is likely to be a 
•permanent diminution in litigation in this province. 

The main feature of the litigation in the Punjab is the prepon- 
derance of disputes which are decided according to customary and 
tribal law. Prom the date of annexation of the province, it was 
accepted as a principle lhat in all questions of family and tribal con- 
nection, proprietary right and village organisation, alluvion and 
diluvion, adoption and transfer of property, the courts should as- 
certain the custom of the community or the tribe and apply it in 
so far as it was equitable. Thus questions of marriage, succession, 
adoption, transfer of property and the like are to a very considerable 
extent decided according to custom. The court has to ascertain 
the custom. If is the exception rather than the rule for the Hindu 
and Mohammadan Law to -be applied in their entirety. The law 
is usually applied as modified by local custom. The result has 
been undoubtedly to encourage litigation. These customs have to 
a large extent been defined in respect of various communities and 
tribes by judicial decisions. 

The complications which have resulted have gone far to accen- 
tuate the extent and the difficulties of litigation in the province. 
The Punjab authorities have had under consideration for many 
years the question of the desirability of codifying this customary 
law. We are not in a position to express an opinion upon the 
subject. We have only to note that the express intention of the 
authorities to ascertain customs and decide disputes accordingly has 
created a peculiar and special feature in the litigation of this 
province. 

7. Commercial litigation is particularly rife in Delhi and to a 
considerable extent in Amritsar. We have, however, dealt with this 
portion of the subject in the chapter on commercial litigation 
-outside the Presidency-Towns. It has to be noted that other towns 
in the Punjab are likely to become important, in respect of com- 
mercial litigation. The increase of manufactures, business, and 
trade is not confined to Delhi and Amritsar alone, but is beginning 



to be noticeable Throughout the province. Everywhere there are 
small factories being constructed, and wholesale and retail trade 
have received an impetus on all sides, and in spite of the set-back 
caused by recent depression, are likely to increase to a considerable 
extent iii the near future. One of the particular needs of the 
province is to foresee the difficulties that will arise from this deve- 
lopment and provide for them before the}^ have come into being. 

8. It will be difficuJt to introduce the registrar system in most 
parts of the Punjab, but it should be possible to introduce it in 
certain places. Lahore, Delhi and Amritsar appear to be indicated 
as places where the system could he introduced. 

9. The system of district appellate benches can hardly in 
our opinion he introduced with advantage. "We have already 
indicated that there* is not as great confidence as we should like 
to see in the subordinate judges. We consider that the complaints 
made against them are certainly exaggerated, and would not con- 
sider that there would be any real difficulty in discovering sub- 
ordinate judges competent to form members of such benches, but 
considering all circumstances we are of opinion that the introduc- 
tion of the system should be kept in view but not introduced at 
present. 

10. We, wish also to impress the necessity of a careful examina- 
tion of the work of the subordinate judges before they are given 
authority to record only a long note of the oral evidence. 

11. The original work of the Punjab is by no means had. The 
public do not have to wait for an undue time for the disposal of 
their cases and the figure of arrears has been steadily going down. 
In 1920 it was 248,113. In 1921 it fell to 190,302 and in 1922 
it fell to 57,811. The recent figure of 1923 shows a further fall 
to 48,735, The main fault of the subordinate courts is the failure 
to hear their suits from day to day, but there has been a very 
considerable improvement in this respect owing to recent orders of 
the High Court. 

12. As in the province of Agra, the delays are most noticeable in 
the decision of appeals. The work in the district courts under 
this head can be improved considerably, but the greatest delays 
here are to he found in the High Court itself. 

There were pending at the beginning of 1924 : — 

877 .... First civil appeals. 

1,276 .... Second civil appeals. 

89 .... Letters Patent appeals. 

The figures of 1923 show a considerable improvement, but on the 
standard of previous years the arrears in first appeals will take 
more than two years to dispose of. The situation is rendered the 
more difficult as there is no opportunity at present of reducing the 
work of the High Court by the creation of district benches in the 
province. 
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Tlie accumulation is due to a variety of reasons. One of the 
main reasons is increase in criminal work. 

13. We are very much, struck by the very marked improvement 
that has taken place in the work of this province in the last few 
years. The supervision exercised by the High Court has been 
increasing in efficiency and has now attained a very high standard. 
For this reason we are disposed to be hopeful as to the result in 
future. The Punjab is a province in which we can leave with 
confidence improvement in methods to the present officers. 



CHAPTER 57. 

The North-West Frontier Province. 

The North-West Frontier Province is in a different position 
to any other province in India. It consists of five districts with 
a population of about two and a quarter millions. There is one 
-Judicial Commissioner, a divisional and sessions judge at Peshawar, 
who is assisted by an additional divisional and sessions judge,, and 
a divisional and sessions • judge at Deraj at. There are district 
judges (old style — these would correspond approximately to senior 
subordinate judges in other provinces) in Peshawar, Bannu, 
Hazara, Kohat, and Hera Ismail Khan. There are also munsifs 
in these places. The population is small, but the litigation is 
heavy in proportion. In 1922 the institutions were 27,300. There 
is nothing to be said about this province in respect of delay, for 
there is no delay. The cases here are decided more speedily than 
anywhere else in India and it is rare for a decision to take more 
than three months. Most of the disputes are decided on communal 
and tribal customs. The Committee did not visit this province. 
It is difficult to see how disposals can be expedited to an appreciable 
extent, and we do not suggest any alterations in the present system 
■t>r procedure. 
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CHAPTER 58. 

Burma. 

1. This province is in a period of transition. It consists of a* 
large area sparsely populated except in a very few towns. The total 
population is just over thirteen millions. The province is divided' 
into two clearly defined tracts, Lower Burma and Upper Burma. 

Formerly the administration of civil justice in Lower Burma 
was with the Recorder of Rangoon, whose court was converted 
into a Chief Court. Upper Burma was under the Judicial Com- 
missioner of Upper Burma. At the end of 1922 the present High 
Court was created. It has been exercising jurisdiction for about 
two years, and it is too early to judge its working. In the whole 
of Burma including Upper Burma there were twenty-two district 
and sessions judges, thirty-one assistant judges and seventy-five 
sub-divisional and township. The name for officers presiding over 
a court of lowest jurisdiction is ££ Township Judge.” There were 
sixteen district judges in Lower Burma and six in Upper Burma. 

2. In 1922, 09,325 suits were instituted in the province, as against 
67,903 suits instituted in Oudh. The suits in Burma include suits 
between agricultural land-holders and tenants. There are no special 
Rent Laws in Burma. There w T ere thirty-one assistant judges, and' 
seventy-five sub-divisional and township judges in Burma. In 
Oudh there were three sessions and subordinate judges, twenty 
subordinate judges and thirty-four munsifs. It is true that in 
Burma sub-divisional judges and township judges have duties 
other than those of civil judges. In Lower Burma they are usually 
magistrates, who rise eventually to be magistrates of the first class, 
and in Upper Burma they have executive as well as magisterial 
duties. The cases in Burma are not as complicated as they are 
in Oudh. The majority of them are very simple. The staff in 
the subordinate courts is in our opinion sufficient. 

3. It is only recently that it has become the practice to recruit 
qualified lawyers as judicial officers. Formerly, the practice was, - 
as it used to be in the Punjab, to select for these appointments 
candidates without any knowledge of the law, and to leave them 
to pick up the information for themselves. 

Owing to the simplicity of the average dispute in Burma, 
judicial officers were not in the past very vseriously inconvenienced 
by the absence of training*. Burma is, however, developing 
rapidly, and conditions of life are becoming more complicated. 
The effect upon litigation has not so far been great, but conditions 
in the law courts will become also more complex from year to year. 
Complaints were made to us as to the unsatisfactory work performed 
by some of the presiding officers of subordinate courts, but these 
complaints were not so much as to tlieir incap acity to appreciate 
the points before them. The witnesses were apparently of opinion: 
that so far they were competent to do the work they had to do,. 
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The complaints were rather against the piobity of these officers. 
We are of opinion that these complaints are not without foundation. 

Such officers will in the course of time become eliminated. 
There is no reason to suppose that the officers now selected are 
either incompetent or untrustworthy. 

4. The superior courts in some places require assistance. Both in 
tie district judges’ courts and in the High Court there are com- 
plaints that the work has become unwieldy. We are satisfied that 
in many courts this is the case, and that the High Court in par- 
ticular required assistance in May 1924, the month in which we 
visited Burma. We are given to understand that assistance has 
since been given to the High Court. The situation has arisen 
mainly owing to increase of criminal work. Few officers have so 
far been supplied with stenographers. There is a very strong 
case for supplying them to district judges. 

5. So far the honorary courts in Burma have done very little 
work. Proposals are under consideration for their reconstitution. 

6. The conditions of Burma in respect of personal law differ 
greatly from those in India, and proposals ore not required for in- 
crease of expedition in the trial of suits under the personal law. The 
personal law is almost entirely the Buddhist law. There is prac- 
tically no litigation under the Hindu law, and very little under 
the Mohammadan law. Proposals have been made for the codi- 
fication of the Buddhist law. Opinions are divided as to its 
necessity. There is a preponderance of opinion in favour of regis- 
tration of the factum of adoption under the Buddhist Law. There 
would seem to be strong reasons why this should he done. 

7. There is no great delay in deciding suits in Burma; there is 
considerable want of method in the disposal and there are many 
unnecessary adjournments, but the disposal of the work is speedy. 
The INTorth-West Frontier Province is the only place in which 
suits are disposed of more quickly. 

From amongst the records examined a few instances may be 
taken to show the celerity of the despatch. In a suit for specific 
performance of a contract of sale of a garden, the plaint was filed 
at the end of January 1922 and the suit was decided on the 30th 
June 1922. In a claim for property purchased in the name of the 
plaintiff’s father on the ground that the plaintiff advanced the 
purchase money for the sale and was the real purchaser, the suit 
was instituted in February 1922 and decided on the 1st September 
1922. In a suit to enforce a right of way and to remove obstruc- 
tions, the case was actually decided after contest within two months 
of institution. These few instances show the celerity with which 
the work is done. 

And in the matter of appeals there is also considerable expedi- 
tion. Appeals are decided in the lower courts usually within six 
to eight months of institution and second appeals are decided by 
the High Court very promptly indeed. We have already adverted 
to the peculiarity of Ihe system which permits a second appeal to 
he filed when the low r er appellate court reverses or varies the decree 
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of tlie trial court. Thm system works well in Burma, and we (lo 
not suggest its alteration at present. 

We received complaints as lo the delay in deciding two parti- 
cular suits and the records were seat for. The first suit was insti- 
tuted on the 7th March 1914 and was not decided till the 12th 
October 1917. There was certainly avoidable delay in the hearing 
of this suit. The hearing of evidence did not continue from day 
to day and many witnesses were called who were examined on irre- 
levant matters. But in comparison with suits in other parts Gf 
India it cannot be said that the work was unsatisfactory. The 
connected suit, which was filed on the 22nd August 1918, was not 
heard badly. A preliminary issue was decided on the 4th [Novem- 
ber 191 S*, against which an appeal was filed to the Chief Court. 
The decision of that, appeal involved difficult points of Buddhist 
law and in the result its decision had to be referred to a Puli 
Bench against whose decision an appeal was filed to the Privy 
Council. 

8. The registrar system cannot be applied with any advantage 
and district benches cannot he constituted. The work in which im- 
provement can be effected is the work in Rangoon itself. That 
has been dealt with in another part of the report. 

9. Commercial litigation does not require special treatment 
except in Rangoon itself. It is necessary to watch conditions in 
order to be ready to train judges, should commercial courts be 
needed in the future. 

10. Beyond tightening np the procedure, improving the person- 
nel in the subordinate courts and improving supervision and inspec- 
tion as far as possible there is little to be done iu Burma at present. 
The combination of civil and criminal powers in the sub-divisional 
and township judge seems unavoidable. There is not enough work 
of either kind for such officers. The difficulty in Burma is that 
distances are great, communications are had, and there is an absence 
of large towns. Most of the so-called towns are large villages. It 
is not possible to provide in most of these places for an officer with 
civil powers only. There wmuld not be sufficient for him to do. 
As it is, it is frequently necessary to put more than one place in his 
charge, and to arrange for him to visit each on circuit. The 
defects of the system are unavoidable and arise out of the condi- 
tions of the province. They are largely cured by the simplicity 
of the work. The cases are so easy that they are generally disposed 
of in a very short time. The work is such that it can be easily 
handled and controlled by the High Court, and it can be left with 
confidence in their hands. 
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CHAPTER 59. 

The Central Provinces and Berars. 

1. The Central Provinces and Berars cover a total area of 99,876 
square miles with a population of 15,979,616 inhabitants. The 
province is divided into 11 judicial districts and in the year 1922 
had a total judicial staff of 11 district judges, 45 subordinate 
judges, 6 judges of small causes courts and 71 munsifs. 

2. The courts of civil justice in this province are now governed 
as to their constitution and jurisdiction by the Central Provinces 
Courts Act I of 1917 as amended by Act VIII of 1923.. The highest 
court of civil appeal is the court of the Judicial Commissioner 
which consists of four or more judges one of whom is the Judicial 
Commissioner and the others additional judicial commissioners. 
One at least of the judges is required to be an advocate of the court 
or a barrister or pleader of not less than ten years’ standing. 

Besides the court of the Judicial Commissioner and the courts 
of small causes established under the Provincial Small Causes Courts 
Act of 1887, there are three other classes of civil courts, in this 
province, viz . , (1) court of the district judge, (2) court of the sub- 
ordinate jndge, 1st class and (3) court of the subordinate judge, 
2nd class. By Act VIII of 1923 the court of the munsif was abo- 
lished and the court of the 2nd class subordinate judge substituted 
in its place. The pecuniary limit of the jurisdiction of the court 
of the munsif was normally Rs. 1,000 capable of being enhanced 
in special cases up to Rs. 2,000. The statutory limit of the juris- 
diction of the second class subordinate jndge has now been fixed at 
Rs. 5,000. 

3. Certain features in the constitution of the courts created by 
the Central Provinces Courts Act are worthy of notice. The juris- 
diction of the subordinate judge, 1st and 2nd class, appointed by the' 
Local Government to a particular district, is not a restricted ter- 
ritorial jurisdiction confined to a sub-division of the district but 
extends throughout the entire civil district. So far as we are aware 
this is the most thorough attempt in India to unify the entire judi- 
cial staff of a whole district. Additional judges Inay be appointed 
or removed at will by a mere administrative order to suit the exigen- 
cies of the file of any particular court and an officer who is a jndge 
of one court may be appointed an additional judge of another court 
or other courts. 

Another convenience of this system is that it renders it possible 
to graduate the powers of second class subordinate judges on first 
appointment by progressive stages until they reach the maximum 
limit of Rs. 5,000. We have seen in an earlier chapter how the 
Judicial Commissioner by administrative order regulates the 
exercise of jurisdiction of second class subordinate judges according 
to their service and proved capacity, having , due regard to the 
local needs of the district. It is an elastic system. On the one 





ijiand the danger of investing second class subordinate' judges on 
first appointment with powers to try suits up to the very high limit 
/of Rs. 5 3 000 is avoided and on the other the concentration of a large 
number of courts at head quarters for the trial of suits exceeding 
a low money limit can be avoided by an adjustment of Jurisdiction 
by an administrative order when local conditions require it. The 
question -whether a given case is of a value higher than that pro- 
vided by administrative order as the definition of a judge’s powers 
should not be regarded as a question of jurisdiction so long as the 
value is under Its. 5,000 but should be regarded as a matter to be 
set right by administrative order where necessary. If contest were 
to be allowed at the trial about such matters, much of the benefit of 
the system will be lost. 

We have stated in an earlier chapter that this is the only province 
dn India where there is a unification of the sherista of all the civil 
courts situated at a head quarter station. Plaints in every suit 
which lie in any of the courts at head quarters including the courts 
of small causes are presented in the first instance to the clerk of 
the court of the district judge who, after satisfying himself that 
they are properly stamped, drafted, signed and verified, enters them 
in his register of plaints and applications received and then trans- 
mits them to the proper court. This is again a practice which Js 
rendered possible by the courts having no restricted territorial 
jurisdiction within the district under the local Civil Courts Act. 

The original jurisdiction of first class subordinate judges in this 
province is, however, not unlimited as it is in most other provinces 
in India, but is restricted to a pecuniary limit of Rs. 10,000. On 
the other hand the Act renders possible tbe devolution of powers 
to any subordinate judge, first class, to try any proceedings 
under the Indian Succession Act 1865, the Probate and Administra- 
tion Act 1881 and the Guardians and Wards Act 1890. 

4. Rent suits under the Central Provinces Tenancy Act are tried 
by revenue officers who, for this purpose, exercise jurisdiction as 
subordinate judges. This work is divided territorially between 
tahsildars and naib taksildars and the division is said to be 
advantageous to tbe parties for reasons of convenience and access. 
As many naib tahsildars have not passed the departmental exami- 
nation in civil law, and as even tahsildars are not sufficiently trained 
in civil law and procedure, some witnesses pressed before us the 
desirability of transferring the trial of rent suits to the ordinary 
civil courts but the balance of convenience points to. the present 
system being* maintained. 

5. The statistics of civil litigation in the province show that there 
were large increases in the number of suits for the first 25 years 
after the constitution of the province and during the next fifteen 
years litigation was either stationary or declining. In 1862 the 
total number of suits filed was 24,666. They had increased to 
89,903 in 1881 and to 112,665 in 1886. In subsequent years there 
was a considerable decrease and in 1904 the total was 79,455. 
Since then there has been a gradual rise. In the year 1921 the 
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number of institutions was 110,180 and in the year 1922, 127,038.. 
The rapid decline in litigation towards the early part of this 
century is attributed mainly to the passing of the Tenancy Act 
of 1898, whereby the right of transfer of land was materially 
curtailed. 

6. The character of litigation varies to some extent in the Cen- 
tral Provinces and in the Berars. In the Central Provinces even in 
important trading centres like Nagpur commercial suits are few 
as parties prefer to settle them o.ut of court by means of panchayats. 
The bulk of the litigation is confined to petty suits below Rs. 100 
in value. Mortgages generally provide for the sale and not for the 
fore-closure of the mortgaged properties. In the Berars, however, 
the commonest suits are those directly or indirectly connected with 
land, with questions of the right to be considered a member of the 
Deshmukh, Deshpande, Patella or Pafcwari families and with 
cotton which is the staple industry of the district. Mortgages with 
the condition of fore-closure are common and those with the condi- 
tion of sale rare. Suits are not uncommon to enforce a right of 
pre-emption and for a declaration in favour of mutation of khata. 
There are also suits for partition of ancestral property. The gin- 
ning and pressing of cotton in partnership leads to suits for dis- 
solution of partnership and rendition of accounts and the satta 
system of speculation on the coming crops gives rise to suits, upon 
the losses so incurred, which provide the courts with a considerable- 
amount of work. 

7. The litigation in the trial courts is disposed of with a fair 
amount of expedition. The duration of trials has been speeded up 
to a remarkable extent in recent years owing, it is said, to the 
judges following the instructions issued from time to time by the 
Judicial Commissioner’s court. Process-serving is very efficient 
mainly owing to the system of local inspection and check by a 
special grade of process-servers which unfortunately is under aboli- 
tion owing to the needs of economy. We understand that the 
minimum standard of SO per cent, of personal service is insisted 
upon in the case of all process-servers. The subordinate courts 
are also generally inspected by district judges who give personal 
attention to the mistakes of judges in a matter of procedure affect- 
ing duration. It is to be regretted that the number of inspections 
has had to he reduced in the interests of economy. The appellate 
work in the courts of district judges is also well in hand, the average- 
duration of regular appeals being 120 days. There were in all 
4,983 appeals before the district courts in the year 1922 of which 
3,788 were disposed of during the year leaving a balance of 1,195 
pending at the close of the year. This represents scarcely four 
months’ work. 

8. Delays, however, are most conspicuous in the court of the 
Judicial Commissioner itself. There were 402 first appeals before 
the court in 1922 of which 164 were disposed of leaving 238 pending 
at the close of the year. The average duration of first appeals 
was 418*7 days. There were 2,084 second appeals of which 943 



(501 


were disposed of leaving a balance of 1,141 pending at the close 
of the year. The average duration of second appeals was 343*0 
days. These figures are somewhat serious. The disposal figures 
for 1922 represent the iotal outturn of four experienced judges work- 
ing without interruption the whole year. There were no unfilled 
leave vacancies or officiating appointments during the year. The 
pending file thus represents more than a year's work for four judges. 
We gather that definite dates are given for all cases and that dates 
are sometimes fixed as much as fifteen months ahead. Under this 
system a ease that is not reached on its particular date appears to 
be in gueat danger of being adjourned for a very long time owing 
to intermediate dates having been already given for newer cases. 
If this Court cannot work by lists of cases set down for disposal in 
their order and must continue to try to fix cases for hearing on 
remote dates, it is very necessary that special attention should be 
given to and special arrangements made for cases that are not 
reached upon their proper dates. 

9. The judges of the court of the Judicial Commissioner of the 
Central Provinces individually do more responsible work and labour 
under greater disadvantages than any judges of the highest court 
of appeal in any other province in India. All appeals — civil are 
heard by a single judge except cases wTiich are of Us. 10,000 in value 
and capital cases which are tried by a bench. They are no longer 
supplied with any printed paper hooks which were vetoed by the local 
Legislative Council. They are furnished with type written copies 
of depositions. The pleadings are not translated or typed nor is 
any translation of documents made. Both judges and lawyers 
complained before us that the present system leads to waste of time 
nnd is false economy. 
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Note on Ben ami transactions. 

Tlie term benami is used ordinarily to describe a transaction- 
which is real but where in place of the name of the actual person to 1 
be benefited the name of another person is inserted. There are y 
further, transactions also termed benami which are never intended 
to take effect. 

2. Various motives induce people to place property in a false 
name. While all benami transactions may not have their origin 
in a present dishonest motive, particularly when property is- 
acquired by one of the members of a joint Hindu family in the- 
name of another member, there can be no doubt as to the fact that 
in the majority of cases, the real motive is to preserve the property 
from legitimate claims against it. Not unoften the transaction 
originates in the dishonest motive of defeating or defrauding credi- 
tors. Whatever may have been the reasons in the past inspiring 
benami transactions, at the present day the mass come into being, 
as the result of discreditable motives. Such transactions result 
necessarily in obscuring the true title. In the words of Sir 
Frederick Pollock: — 

“ The means of concealment which formerly were a shelter 
from the strong hand of princes and adventurers has been 
turned in peaceful times to the less ambitious but not 
the less lucrative end of defrauding creditors.’ 4 5 

3. Such liansactions hear a faint resemblance to cases based on 
the doctrine of the English hvw adopted in sections 82 and 84 of the 
Indian Trust Act, in which, the legal estate vests in the man who 
pays the purchase money, or in the case of a transfer for an illegal 
purpose in the transferor who is not as guilty as the transferee. It 
is not possible under the Hindu or Mahommeden Law to distinguish 
a legal estate from an equitable one, nor does the ancient Hindu 
law recognize, as far as we are aware, such distinctions. 

4. These transactions, even when not fraudulent in their incep- 
tion, often afterwards lead to the perpetration of fraud upon 
innocent persons. Questions of great difficulty arise in distinguish- 
ing between real and benami transactions, as it is common 
experience that elaborate precautions are adopted to throw a veil 
of reality over every thing connected with the transaction and every 
si age of the subsequent conduct of the parties and the enjoyment 
of the property are so shaped as to correspond with the apparent 
ownership in its entirety. The transfer or conveyance is absolutely 
in favour of the apparent owner whose name appears as the trans- 
feree on the deed of transfer or conveyance. A deed of sale or gift 
duly signed and executed and registered, purporting to convey 
without any reservation the property covered by it to a certain 
person will be challenged, and it will be sought to show that it was 

never meant to convey the title to the nominal transferee. The 
first thing that the court is called upon to decide on such a plea is 
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who is tlie owner of tlie property? In arriving at a decision the 
court has to ascertain the intentions of the parties from an exami- 
nation of the circumstances and probabilities of each case. Oral 
evidence is adduced and weighed with reference to a variety of 
circumstances and facts such as (1) the source from which the pur- 
chase money was derived, (2) the possession of the property, (3) the 
nature and character of the possession, (4) the position of the parties 
nnd their relation to one another, (5) the circumstances of the alleged 
transfer, (6) the motive in making the alleged transfer, (7) the 
previous and subsequent conduct of the parties, and innumerable 
other circumstances which tend to confuse the issue and prolong 
proceedings. The examination of witnesses, recording their 
evidence and weighing their testimony on such pleas occupies a large 
portion of the time of the courts. Whether any and if so what 
portion of the consideration for an instrument did actually pass, 
whether parties are equally guilty and whether the fraudulent 
purpose was achieved partially or wholly are all issues arising for 
decision on pleas that a registered instrument evidenced a fictitious 
transaction. These points are incapable of being settled with any 
degree of uniformity and the case law which has grown around the 
legal maxim “ In pari delicto, potior est conditio possidentis 99 is 
of bewildering volume and complexity. There is a distinct duty 
at present on the courts to enter into an exhaustive investigation 
as to what really is the truth when such a plea is advanced, despite 
the execution and registration of documents in solemn form. 

5. Benami transactions loom into prominence also in the execu- 
tion of decrees, in insolvency proceedings, in suits under Order 21, 
rule 63, and in lesser degree (but with not a little frequency so far 
as the waste of time occurs in law courts) in various other legal 
proceedings so as to contribute to delay. As observed by Justice 
Sir C. V. Kumaraswami Sastri, an eminent judge of the Madras 
High Court : — 

“ So long as the law of joint Hindu family and the law as to 
henami transactions exist, it is difficult to see how 
execution of decrees cannot be delayed when the decree- 
holder wants to proceed against family properties . 39 

6. With regard to the morality of such transactions, there is 
almost general agreement. It is pointed out by Sir George 
Campbell in explanation of the practice that a man who is not in 
need to cheat any one at present, may on some occasion desire to do 
so and that by putting his estate in the name of another under a 
secret trust can reserve himself a safe egress from possible future 
difficulties. 

Where gentlemen holding properties benami , keep fictitious 
books, make false statements in petitions to Courts of justice and in 
their private correspondence for the purpose of concealing property 
from their creditors or for deceiving the members of their own 
family they have only themselves to blame and should not be sur- 
prised if they are not believed when for their own benefit they offer 
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themselves as witnesses in a court of justice openly and without 
shame avow that all that have been said and done were false and 
fictitious for the purpose of carrying into effect their own infamous 
designs. 

7. From time to time statutory provisions have been made to 
discourage ben-ami purchases at public sales, either by the civil 
courts or the revenue authorities. The provision in the Civil Pro- 
cedure Code Act V / 08 is contained in Section 66 which is as 

follows : — 

“ A T o mit shall be maintained against any person claiming 
title under a purchase certified by the court in such 
manner as may be prescribed on the ground that the 
purchase was made on behalf of the plaintiff or on behalf 
of some one through whom the plaintiff claims. r? 

Similar provisions are to be found in statutes relating- to sales 
for arrears of revenue in many of the Provinces. The object is to 
prevent judgment debtors from purchasing their own property at 
auction in the name of another, and prohibit the real owner from 
ousting the certified purchaser on the strength of the actual charac- 
ter of the transaction. 

8. In this connection it has also to he noted that sections 41 and 
58 of the Transfer of Property Act are intended to, as far as pos- 
sible, protect the interests of innocent third parties from the obscur- 
ity of title caused by property being placed in a false name. Section 
41 of the Transfer of Properly Act provides for the protection of 
purchasers for consideration from the owner of the property, not- 
withstanding that the real owner has no notice of that sale; provided 
that the transferee after taking reasonable care to ascertain that the 
transferor had power to make the transfer, has acted in good faith. 

The section is based on the principle that where one of the two 
innocent persons must suffer from the fraud of a third party, the 
loss should fall on him who has created or could have prevented that 
opportunity for the fraud and in such cases hardship is caused by 
tlm strict enforcement of the general rule that one can confer a 
higher right on property than he himself possesses . ff Cases fre- 
quently arise in which it is difficult to a degree to decide the question 
of burden of proof in suits falling within this section as contra- 
distinguished from those falling under section 53 of the Act. It 
is impossible in our report to go into any detail as to the inadequacy 
of the remedy provided to innocent purchasers from ostensible 
owners of property. It is sufficient to indicate the actual misunder- 
standing of the existing statutory provisions in order to emphasise 
our recommendation that a system which all must acknowledge leads 
to incalculable mischief should cease to be. 

Section 53 of the Transfer of Property Act is intended to check 
fraudulent transfers. 

Similar provisions are to be found in the Provincial and Presi- 
dency Insolvency Acts which in certain circumstances have the 
effect of rendering voidable, transfers on the eve of insolvency. 
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££ Any further transfer of property not being a transfer made 
before and in consideration of marriage or made in favour of a 
purchaser or incumbrancer in good faith and for valuable consi- 
deration, shall if the transferor is adjudged insolvent within two 
years after the date of the transfer, be voidable as against the 
receiver and may be annulled by the court.” Those who have 
actually worked this rule are in a position to testify to the numerous 
devices" resorted to for defeating it , and our judicial tribunals before 
whom conflicting decisions, ;; reported 11 or not, are cited are placed 
in a quandary, where the distinction has to be drawn between cases 
where the fraud is inchoate and where it is perfected, 

9\ Section 423, Indian Penal Code, punishes the fraudulent 
insertion of false statements in deeds affecting property and aims 
in a measure at putting down benami transactions. 

10. The law relating to negotiable instruments does not recognise 
the plea that a negotiable instrument has been taken benami for the 
benefit of the real person who advanced the money, as it is on the 
credit of the names appearing on it that it obtains circulation. In 
the case of such instruments, therefore, courts generally refuse to go 
behind the names expressly mentioned in the instrument, and to 
enquire whether the ostensible holder is or is not the real one. Such 
pleas used to be raised in former times but the public is now fully 
aware of the inability of courts to admit such pleas, and they have 
now’ almost disappeared. 

11. We have so far indicated the cases which have been specially 
selected by the legislature for the purpose of enacting rules dis- 
couraging the purchase of property falsely in the name of one who 
is not the beneficial owner ; but w r e have to remark that, notwith- 
standing all these provisions, it is common knowledge, that not 
infrequently cases come before the courts, in -which what has to be 
decided is whether the property standing in a particular person’s 
name is or is not really his, and oral evidence is let in on all the 
circumstances recounted in a previous portion of this chapter. 

12. The plea that the transaction is not really what it appears 
to be or that a document wns merely a sham one, as already pointed 
out, embodies an essentially different jurisdic conception from that 
of the ordinary benami transaction, but is still known by that name; 
but no ownership passes as the transaction is set forth and not 
intended to take effect at all. These sham transactions in some 
provinces give rise to a number of complicated suits which occupy 
not a little of the time of our courts, and the issues raised have to be 
very often decided on conflicting oral testimony. We think it is 
an affront to the dignity of courts and to the principles of justice 
of which they are the embodiment, that suitors should be allowed 
to come before them and say that deliberately and knowingly they 
entered into a transaction which they know to be dishonest, and 
that courts should help them to unravel the tangles, into which they 
wantonly got, and that they should be required to determine how 
far the fraud has been carried out and who is less guilty. 
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13. Under the actual conditions prevailing in this country there 
.are no reasons to regard the practice of benami as sacrosanct. The 
observations of text-book writers of two or three decades ago and 
judicial dicta or obiter dicta of even a latter period, do not apply 
to present day conditions. There have been many changes, and 
the change continues. Owners of property who desire to deal with 
it know now their rights and are cautious in safeguarding them. 
People have become accustomed to the law relating to the transfer 
of property and registration so as to shape their transactions in 
immovable property to forms which make for certainty. They must 
not be encouraged to use these forms so as to disguise the -facts of 
the transfer. What is essential at the present day is to strike at 
the root of the evil. 

14. To picture the average Indian as a person afflicted with the 
morbid desire to obscure titles is a vast error. The suggestion that 
the benami system is ingrained in the Indian temperament has no 
foundation. It is based neither on correct understanding nor actual 
observation. There is no general desire to place property under 
false names, or to describe transactions other than as they are. The 
practice we deplore is confined mainly to those engaged in specula- 
tive ventures, to safeguard themselves against the consequences of 
failure. 

15. We are not living now under conditions which necessitate 
the acquisition of property in the name of a faithful agent or a 
trusted servant. Prosperity requires no cloak. There is no inqui- 
sitor whom the honest rich man need fear. It is a delusion that 
most ladies in India cannot manage their own property. INTor is the 
juristic potency of the joint Hindu Family system any longer 
supreme. The family is rapidly giving way to the individual. 
The tendency is towards partition, not union. If property is acqui- 
red by a member of a joint Hindu family in the name of another at 
the present time, it is so acquired probably to defeat the rights of the 
other members. If it is acquired in the name of a family Thakur 
or deity, the reason is to place the same in the category of res 
.extra commercium . ? 9 

16. We were told by many that the system of benami is not 
•altogether so immoral or fraudulent, as it appears, and that it is 
.often necessary to resort to it in the ordinary course of affairs in 
Indian society, constituted as it is. We have been at pains to 
■discover in what cases (if any) the system can serve a really useful 
purpose. 

It was exceedingly difficult to obtain any thing approaching a 
■comprehensible defence of the system. The best that could be urged 
was that in the case of ; parclanashin ladies or old and infirm men it 
was necessary that there should be some method by which they 
.could purchase property in the names of others, in order to avoid a 
management for which their mental and physical deficiencies or 
dhe circumstances of their lives rendered them incapable. But the 
remedy here appears to be not in a transfer of a fictitious nature in 
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the name of a third party, but by such persons executing a power 
of attorney empowering an agent to act on their behalf in these 
respects. Some attempt was made to argue that such an agent 
might be untrustworthy. An unanswerable reply to that argument 
is that, if it is difficult for such a person to discover an honest agent, 
it w r ill be even more difficult to discover an honest accomplice in a 1 
benami transaction. Agents are not always reliable, but they are- 
more responsible. If is a matter of notoriety that a person, in 
whose name the transfer is made benami , as often as not, denies 
the real purchaser's title and asserts an independent ownership. 
The, main argument that the benami system is to the advantage of 
pardanashin ladies or old and infirm men is refuted by the whole of 
the facts. No class or community suffers more under this system- 
than these persons do. 

It was next suggested m certain places that there was a common 
belief, that, advantage accrued to a purchaser by having a purchase 
effected in the name of a person who was supposed to possess parti- 
cular attributes in the way of good fortune. It was suggested to 
us that in certain parts of India it was considered auspicious to* 
conduct these transactions by putting forward as transferees persons 
with lucky names. We do not consider that such a belief can exist 
to any great extent and, -where it does exist, we do not consider that' 
w r e give it too hard a name in calling it a superstition unworthy of 
an intelligent person. We do not think that, in order to gratify 
the very limited number who hold such an extraordinary idea, a- 
considerable number of other persons should he permitted to suffer. ■ 

The position was taken by certain witnesses that it was not at all 
unfair that, if a man wished to conceal his prosperity from the 
world, he should be permitted to conduct his transactions in the 
names of other persons. We are unable to discover any occasions' 
likely to occur in real life when an honest man would wish to conceal 
his prosperity from the world. 

These are the grounds, such as they are, u^on which the practice- 
has been justified to us. They are the only arguments in its favour 
beyond the general argument that the authorities should move 
carefully in abolishing any thing as ancient as the system of benami. 
Reformers will always have difficulty in abolishing ancient abuses, 
but once it is determined that it is an abuse its antiquity should : 
not he allowed to protect it. It certainly would he inequitable to 
a degree either to interfere with transactions that have already 
come into existence or to introduce prohibition without giving the 
parties likely to he concerned full notice. We do not, however, 
propose to adopt either course. Witness after witness admitted* 
before us that the main purpose of these benami transactions is in 
most cases to screen the property from a creditor or a possible credi- 
tor. Persons beginning to trade, anticipating difficulties in the' 
future, begin their business with a transfer of their existing proper- 
ties in the name of some near relative. Members of a joint family 
trying to keep their self-acquisition from any possible claim by' 



other members of the family transfer to an outsider. The object 
is not always attained. Creditors may only be delayed by debtors 
placing* their property in the name of an outsider or deity, or trans- 
ferring it in trust for the benefit of the wife and children of the 
transferor. 

There is a worse kind of benami. Dishonest officials, in order 
to conceal the extent of their gains or to evade the rules which 
prohibit their acquiring landed property in the places where they 
are engaged make purchases in the names of others. 

IT. We cannot accept the views of those who elevate the 
benami system into a custom. We consider it to be a morbid excres- 
cence on the body politic. Those, whose conservative outlook 
objects to any interference with the existing system, have been 
unable to establish what benefits it confers on the community. The 
predominant view in most provinces — such of it as was definite — is 
in favour of some measure of reform calculated to restrict at any 
rate such transactions. We would not restrict. We would 
prohibit. 

18. The result is not likely to cause real hardship to honest 

people. Prohibition should not he retrospective and should not be 
-operative till a specified date. When the public comes to realise 
that by placing property in a false name they are not likely to keep 
the property to themselves nor place them beyond the reach of ere* 
ditors and chat courts of justice will not allov T the plea of benami 
or iC sham transaction ?? to be put forward, they will cease to make 
fictitious dispositions of property. The doctrine of “ Resulting 
trusts to which the benami system is often compared, was never 
intended to cover wilful fraud. It is one thing to say that if a 
person uses his position or opportunities against the wall of another 
and utilises his money and purchases property in his own name, he 
should hold it for the person with whose money he purchased the 
property. His was manifestly dishonest conduct, and the law never 
helps a ^ wrongdoer against an innocent person who been 

defrauded. There may be a resulting trust in such cases and the 
property so purchased should be held for the benefit of the person. 
But it is a different thing to say that two persons can collude and 
T>ring into existence a transaction which both know is not to he 
what it seems to be. This ought not to be allowed by applying 
directly or indirectly the principles governing those obligations 
which are in the nature of trusts and provided for in Chapter IX 
of the Indian Trust Act. The time has come for putting an end 
to this mischievous system, however ancient. At the present day 
none of the phases of the benami system can brook the light of rea- 
soned scrutiny on the test of social or political expediency. Ho 
reason urged so far for its continuance can hear critical examin- 
ation from the point of view of the protection of the rights of the 
citizen or that of the interest of judicial administration. 

19. We propose, therefore, a rule prohibiting all pleas from 
plaintiff or defendant or anybody couched so as to let in proof of the 
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unreality of duly executed and registered instruments. We recom- 
mend that it be enacted as follows • 

(1) Notwithstanding any statute, rule or law or usage to the 
contrary, no court shall entertain any plea by any party 
to a transaction, or his representative, that it wa* a sham 
or was not intended to be acted upon ; or any plea that 
any person named in the document evidencing title was 
only a benamidar for himself or any one under whom he 
claims and had not the beneficial title and interest 
described therein, unless that person s name was inserted 
iu it by means of fraud to which the person claiming 
was no 3 party at all, or in circumstances involving no 
negligence on tlie part of such, claimant. 

{0\ That the former provisions shall apply only to such trans- 
( j actions as come into existence on or after such date as the 
Local Government shall specify by notification published 
in such manner as it thinks fit sufficient to give the public 
notice of the coming into operation of such a provisio Q . 

Nothing- in the prohibition shall debar a member of joint 
' Hindu fa mil y from pleading or proving that the pio- 
peity standing in tbe name of its karta or manager or 
anv other member of tbe family belongs to the said 
family or that the property in the name of a stranger 
to tl e’family belongs to it, if tbe said member could 
not bv due diligence have avoided the name or names 
being introduced in it, documents refected to rn section 1 
or their being, .executed. 


L. STUART. 

T. DESIKACHARI. 

TEJ BAHADUR SAPRU. 
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Note on “ Benami transactions.’’ 

We are unable to assent to the recommendations made by our 
colleagues in their note on Benami Transactions. We agree with 
them as to the evils of the benami system and are satisfied, as they 
are, that benami transfers serve at the present time no legitimate 
purpose which cannot be as well or better served by more open 
methods. Apart, however, from other difficulties involved in their 
proposals it seems to us that the success of such proposals must in 
the last resort depend entirely upon whether the legislation which 
they recommend would or would not result in an abandonment of 
the objectionable practice now so widespread. Unless it results in 
an almost complete abandonment within a reasonably short time we 
think that the strain thrown upon our legal system would be very 
great in more ways than one, and that neither expedition, economy, 
certainty nor justice would be improved. It is not our wish to 
dogmatise as to the reasonableness of expecting the suggested legis- 
lation to lead to a change — fairly swift and fairly complete — in 
the habits or practice of the Indian people as regards title to 1 
property. We are content to say that we are far from being satisfied 
that such a result is probable, and that on no other terms are we 
prepared to recommend as a measure of “ law reform ” that the 
law should refuse to recognise the resulting trusts. 

Gb 0. RANKIN. 

OF. X. DeSOUZA. 

H. P. DUYAU 
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Resume of Recommendations. 

I. Recommendations that require legislative action* 

II. Recommendations that can be carried into effect under the 
Rule-making power conferred on High Courts by Part X of 
the Code of Civil Procedure. 

III. Recommendations that require action by High Courts under 

other Rule-making powers or by administrative orders. 

IV. Recommendations that require the sanction of the Govern- 

ment of India. 

V. Recommendations that require action by Local Governments. 

VI. Recommendations for consideration by presiding officers of 

Courts. 

Note. — We have classified our recommendations as above in the hope that this 
method will be found convenient, but we desire to point out that an amendment 
of the Buies of the first schedule to the Civil Procedure Code may in some cases 
be better or more safely made by legislation. This observation applies also to 
certain iteriis under the third heading. The facilities for collecting opinion and the 
-desirability of uniformity are matters which require to be considered in deciding 
as to the most suitable method. Our classification is not intended as a final expres- 
sion of opinion as to this. Some of the recommendations under the third 
heading have been repeated under the fifth heading, as they involve action both 
by the High Courts and by the Local Governments. We have not included in 
this r6sum6 all of the minor suggestions which the report contains. 
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I. 


Recommendations which require legislative action. 


Serial No. 

Reference. 

Recommendations. 

S Chapter. 

Paragraph. 

1 

1 

22 

Creation of post of registrar in districts 


9 

18—27 

with quasi- judicial powers. (This pro- 
posal may not in all circumstances 
require legislative action.) 

o 

7 

8- 

Amendment of the Religious Endowments 


Sec. I 


Act (XX of 1863) in such a manner as 
to permit suits brought under it to be 
heard and determined by subordinate 

1 judges and munsifs. 

3 

7 

Sec. I 

* 

9 

1 

Amendment of the Madras Civil Courts 
Act (III of 1873) to enable contested 
proceedings under the Indian Succession 
Act. X of 1865, and the Probate and 
Administration Aet, V of 1881, to be 
transferred to subordinate judges and 
munsifs for hearing and determination. 

4 

7 

11 

Amendment of the local Acts where neces- 


Sec. 1 


sary to provide for the hearing and 
determination of matters under the 
Guardian and Wards Act, VIII of 1890, 
by subordinate judges and munsifs. 

5 

7 

Sec. TI 

5 

Amendment of section 102, Act V of 1908, 
by raising the limit from Rs. 500 to 


27 

5 

Rs. 1,000. 

Amendments in the Provincial Small Cause 
Court Act {IX of 1887). 

6 (i) 

7 

2 

(i) Amendment in the Second Schedule of 


Sec. Ill 


Article 4. 

6 (ii) 


3 

(ii) Amendment in the Second Schedule of 
Article 6. 

6 (iii) 


i 

4 

(iii) Amendment) in the Second Schedule of 
Article 8. 

6 (iv) 


5 

(iv) Amendment in the Second Schedule of 
Article 18. 

6 (v) 


6 

Amendment in the Second Schedule of 
Articles 20 and 21. 
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Reference. 


Serial No. 



Recommendations. 

Chapter. 

Paragraph. 



6 (vi) 

7 

Sec. Ill 

7 

(vi) Amendment in the Second Schedule of 
Article 25, 

6 (vii) 


8 

(vii) Deletion of Article 26. 

0 (viii) 


9 

(viii) Amendment of Article .31. 

6 (ix) 


10 

(ix) Deletion of Article 35 (ii). 

6 (x) 


10' 

(x) Deletion of Article 43 (A). 

0 (xi) 


11 

(xi) Amendment of Article 13. 

6 (xii) 


11 

(xii) Amendment of Article 38. 

6 (xiii) 


13 

(xiii) Addition of a provision in the Act to 
give authority to a district judge to 
transfer certain cases for trial under 
ordinary procedure. 

6 (xiv) 

28 

9 

(xiv) Addition of a provision requiring 
deposit of the decretal amount as a 
condition of filing an application under 
section 25. 

7* 

7 

Sec. IV 

9 

Amendment of Civil Courts Acts in all pro- 
vinces, except Bombay and the Central 
Provinces, to enable provision to be made 
for increase in the jurisdiction of munsifs 
or corresponding officers. Compare 

Chapter 59. 

8 

7 

Sec. V 

27 

Amendments in the local acts where neces* 
sary in order to confer exclusive juris- 
diction in certain classes of cases upon 
village courts. 

9 

8 

22 

Amendment of the Legal Practitioners Act 
(XVIII of 1879) so as to enable presiding 
officers of subordinate courts to make 
enquiries with the view of proclamation 
of touts, to amend the definition of a 
tout, and to make the continuance of 
touting after a man has been proclaimed - 
a criminal offence. 

10 

9 

12 

Amendment of the law where necessary to 
secure better division of duties amongst 
courts and to abrogate territorial system 
where necessary. 
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Serial No. 

| Reference. 

Recommendations. 

Chapter. 

Paragraph. 

11 

13 

13-18 

Amendments in the Indian Arbitration 
Act (IX of 1899) to provide that all ques- 
tions relating to the submission should 
be determined by the court of the town 
in which the arbitration proceedings were 
held, the addition of a provision like 
that contained in the seventeenth para- 
graph of the Second Schedule of Act V 
of 1908, and a prohibition of injunc- 
tions to restrain arbitration proceedings. 

12 

13 

19 

Further amendment in Act IX of 1899 on 
the question of appeal and certain other 
points. 

Amendments in the Second Schedule , Act V 
of 1908 ( Arbitration ), to provide — 

13 (i) 

13 

20 

(i) that all arbitrations in suits except as 
provided by the Second Schedule be 
disregarded and recorded as adjustments 
only if all parties consent ; 

13 (ii) 

13 

21 

(ii) that power be given to the courts to 
grant leave ex post facto validating an 
award on submitted matters other than 
matters in difference in the suit ; 


13 

22 

(iii) that an order setting aside an award 
and superseding an arbitration should 
not be impeached in an appeal from the 
decree ; 

13 (iv) 

13 

23 

(iv) that attacks upon the conduct oi an 
arbitrator should only be entertained 
after the award has been made, except 
upon the point as to whether the time for 
filing the award should be further ex- 
tended ; 

13 (T) 

13 

25 

(v) that the court should be given similar 
powers in respect of an award filed under 
the provisions of paragraph 20 of the 
schedule as it has in respect of an award 
made under an order of reference on 
agreement to refer under paragraph 14 of 
the schedule. 


[Reference. 


Serial No, 


[Recommendations. 

Chapter, 

Paragraph. 



14 (i) 

"S 

14 

15 

Amendments in the Provincial Insolvency 
Act (V of 1920), 

(i) Insertion of a provision, similar to 
* the provision in section 36, Presidency 
Towns Insolvency Act (III of 1909), by 
which the court shall have power to 
examine a third party, such power to 
be given to courts by special order of 
the Local Government and to be capable 
of deputation to a registrar, where such 
officer is appointed. 

14 (ii) 

14 

16 

(ii) Amendment of section 70 to improve 
the procedure in insolvency prosecutions. 

14 (iii) 

14 

19 

(iii) Insertion of provisions similar to the 
provisions in sections 88 and 89 of the 
Presidency Towns Insolvency Act to 
enable the court to appoint committees 
of inspection. 

14 (iv) 

14 

21 

(iv) Amendment of section 34 (3) to provide 
that the receiver and not the insolvent 
shall be the proper person to contest 
proofs of debt. 

U(v) 

14 

23 

(v) Adaptation of the insolvency law to 
the special privileges of certain agri- 
culturists under local laws. 

14 (vi) 

i 14 

24 

(vi) [Restriction of official received powers 
under section 80 ( a ), (c), (d). 

14 (vii) 

14 

26 

(vii) Clearing up the law as to the position 
of insolvents who are the heads of Mitak- 
shara families. 




Presidency Towns Insolvency Act ( III of 
1909). 

15 (i) 

14 

22 

(i) That it should be extended to Karachi. 

15 (ii) 

14 

38 

(ii) Amendment of section 104 as to prose- 
cutions for insolvency offences. 

16 

15 

Calcutta 

14 

That all reference to Order XXXVII, Act V 
of 1908, be deleted from the Negotiable 
Instruments Act (XXVI of 1881). 

17 

15 

Madras 

4 

Increase in the jurisdiction of the City 
Civil Court. 
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Serial No. 

i 

J Reference. 

Recommendations. 

Chapter. 

Paragraph. 

IS 

15 

Bombay 

8 

Increase in jurisdiction of the Presidency 
Small Cause Court in Bombay. 

n 

15 

Karachi 

9 

Conversion of the Small Cause Court in 
Karachi into a Presidency Towns Small 
Cause Court. 

20 

15 

Karachi 

10 

Introduction of a “ remitted action ” 
system into Karachi and Rangoon. 


Rangoon 

14 

Presidency Small Cause Courts Aci (XV of 
1SS2 ). 

21 (i) 

17 

11 

(i) Provision of an appeal on law to the 
High Court in cases tried by Chiei 
Judge. 

21 (ii) 

17 

26 

(ii) Provision authorising the requirement 
of security as a condition of an applica- 
tion to set aside an ex parte decree or for a 
new trial. 

21 (iii) 

37 

29 

(iii) Amendment of section 19 ( s ) (in the 
Rangoon Act also). 




Appeals. 

22 

22 

4-10 

1 

f 

Constitution of District Appellate Benches 
in certain provinces to hear and deter- 
mine finally appeals against decrees in 
tall original suits when the amount or 
value of the subject matter does not 
exceed one thousand rupees ■ with an 
appeal to the High Court in event of 
difference of opinion and a power to 
state a case on a point of law. 

23 

! 24 

8 

j 

Restriction of Letters Patent appeals on 
the lines of Rangoon Letters Patent 
(this may be done by legislation or 
otherwise). 

24 

25 

* 7-9 

Provisions by which no second appeal is 
- - allowed except by special leave (see 
dissenting note of Sir Desikachariar). 

25 

27 

2-4 

Amendment of sections 98 and 103 of Act 
V of 1908. 
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Reference. 


Serial ISlo. ■ 



Recoin mendations. 

Chapter. 

Paragraph. 






Revision. 


28 

12, 19, 21 

iUteration of tbe law to show unmistakably 
that no revision lies except as provided in 
Act V of 1908 and other statutory law, 
and to amend section 115 as regards revi- 
sion of interlocutory orders, and other- 
wise. 

Rxemtiov. 

27 (i) 

29 

5 

(i) Alteration of the law to prohibit enter- 
tainment of a plea advanced by the 
judgment-debtor that the decree-holder 
had agreed that a decree should not be 
executed. 

27 (ii) 

29 

8 

(ii) Alteration of the law to prohibit an 
appeal, except by special leave, on 
the ground that a decree has been im- 
properly drawn up when the objection 
has not been taken in the court passing 
the decree at the proper time. 

27 (iii) 

29 

14 

(iii) Amendment of the law to enable 
different courts to execute the same 
decree concurrently. 

27 (iv) 

29 

15 

(iv) Amendment of the law T to enable a 
court to which a decree has been trans- 
ferred to transfer it for execution to 
another court. 

27 (v) 

29 

15 

(v) Amendment of the law to give the court 
to winch a decree has been transferred 
the same powers in execution as the 
court which passed the decree. 

27 (vi) 

29 

23 

(vi) Amendment of section 60 (A), Act V of 
1908. 

27 (vii) 

29 

26 

(vii) Increase of court-fee on suits filed in 
accordance with Order XXI, rule 63. 

27 (viii) 

29 

27 

(viii) A clear pronouncement of the law 
that orders settling a sale proclamation 
under Order XXI, rule 66, are purely 
administrative and not appealabFo or 
open to revision. 

27 (ix) 

29 

33 

(ix) Amendment of section 74, Act V of 
1908, by addition of the words £C or at his 
instigation ” after the words i: on his 
behalf.” 
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Recommendations. 


(x) In section 47, Act V of 1908 . 

(a) Amendment so as to make questions 
between a stranger purchaser and parties 
to the suit in which the decree was passed 
or their representatives and relating 
to the execution, discharge or satisfac- 
tion of the decree questions which are to 
be determined by the court executing 
the decree and not by a separate suit. 

( b ) Amendment as regards certain parties 
dismissed from the suit. 

(c) Restriction of the right of appeal against 
decisions under section 47, by making 
certain orders non-appealable, insisting 
in certain instances on a deposit of the 
decretal amount or the filing of security 
as a condition of appeal, and allowing 
no second appeals except by leave. 

(xi) Amendment of section 48, Act V of 
1908, with a corresponding alteration in 
Article 182, First Schedule of the Limita- 
tion Act (IX of 1908), to bar execution 
after six years except by special leave of 
the court, to be given on certain grounds 
and under certain conditions. 

(xii) Amendment of section. 66, Act V of 
1908, to apply not only to plaintiffs but 
also to defendants who at the time of 
the suit are not in possession of the 
properties sold in auction. 

(xiii) Conferment on civil courts of autho- 
rity similar to the authority granted by 
section 72, Act V of 1908, to the Collector. 

(xiv) Amendment of section 73, Act V of 
1908, to give advantages at the time of 
rateable distribution to the creditor who 
has taken out execution. 

(xv) Amendment of section 145, Act V of 
1908, so as to give the court power to 
realise the security by execution in the 
suit or proceeding itself without a fresh 
suit, power being reserved to relegate 
the creditor to a fresh suit as a precaution 
to meet cases of special complication. 
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Serial No. 


Reference. 


Chapter. Paragraph. 


Recommendations, 


27 (xvi) 


27 (xvii) 


(xvi) Amendment of section 152, Act V of 
1908, to give authority to a court to 
which a decree has been transferred 
for execution to correct clerical or arith* 
metical mistakes or errors arising from 
an accidental slip or omission when 
they are apparent on the face of the 
decree or order sought to be executed 
and the judgment on which it is based. 

(xvii) Extension of the principle of section 
21, Act V of 1908, to execution proceed- 
ings. 

In respect of the doctrine of part performance . 

* 

(a) Definition by legislative enactment of 
the contractual effect of an instrument 
purporting to be a conveyance but void, 
as such, for want of registration. 

(b) A legislative enactment providing that 
in the absence of twelve years’ possession 
no claim to immovable property under an 
unregistered transfer be recognised except 
as a basis for a suit for specific perform- 
ance brought within due time. 


Partition . 


That in the case of any joint Hindu family 
if the immovable property belonging to 
the joint family exceeds the value of 
Rs. 1,000— 

(a) no separation of interest so as to make 
the members of the family or any of 
them cease to be undivided shall be 
effected, otherwise than by a registered 
instrument, whether any actual divi- 
sion of property be or be not made or 
agreed on. in connection therewith : 

(b) no partition of the whole or any part 
of the immovable property belonging 
to such family shall be valid unless- 
the same be made by registered instru- 
ment. 

Exception from these requirements shall 
be permitted in the case of any decree* 
or order of court, and any instrument? 
of partition made by a revenue officer. 
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Recommendations. 


Legislative enactment requiring that in 
the case of persons governed by Hindu 
Law — 

(a) surrenders' by a widow, 

(b) releases by a- coparcener, 

(c) family settlements* and 

{■ d ) grants for maintenance, 

shall be effected only by a registeied 
instrument. 


Partnerships. 

Legislative enactment requiring registra- 
tion of contractual partnerships in cases 
in which the capital at the commence- 
ment of the partnership exceeds Rs. 500, 
omission to register being made punishable 
as an offence ; failure to register to entail 
however only the refusal of civil courts 
to decide disputes as between the partneis 
themselves. Unregistered partnerships 
would not be treated as illegal associa- 
tions incapable of suing or being sued as 
such. 


Probate and administration. 

A legislative enactment requiring wills 
made by Hindus to be everywhere in 
writing arid attested. 

Insistence on pirobate of such wills if the 
question of court-fee on probate can be 
accommodated. 

Extension of powers to grant certificates 
under Administrator General’s Act (III 
of 1913). 

Amendment of the law as to attestation oj 
mortgage deeds. 
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Reference. 


."'erial No. 



* Recommendations. 

Chapter. 

Paragraph, 






Suits by reversioners on the death of a Hindu 
female heir . 

35 

40 

15 

To enact unmistakably that suits brought 
by a reversioner during the lifetime of a 
limited, owner for a declaration that the 
latter’s alienation does not bind the 
reversion are representative suits in the 
full sense of the term, to amend the law 
of limitation applicable thereto and to 
provide that suits for possession by the 
ultimate reversioner must, save in certain 
circumstances, be brought within twelve 
years of the date of the alienation, provi- 
sion being made to guard the interests 
of minors and others. Cf. Articles 125, 
141, First Schedule, Act IX of 1908. 

36 

40 

16 

Amendment of the law to extend the power 
of alienation by a Hindu widow in 
certain cases. 




Limitation Act (IX of 1906). 

37 (i) 

41 

3 

| (i) Amendment of section 14. 

37 (ii) 

! 41 

4 

(ii) Amendment of section 19. 

37 (iii) 

41 

4, 5, 6 

(iii) - Amendment of section 20, 

37 (iv) 

41 

7 

(iv) Amendment of Article 5, First Sche- 
dule. 

37 (v) 

41 

8 

(v) Amendment of Article 47, First 
Schedule. 

37 (vi) 

41 

9 

(vi) Amendment of Article 85, First 
Schedule. 

37 (vii) 

41 

10 

(vii) Amendment of Ai tides 92, 93, 95, 96, 
First Schedule. 

37 (viii) 

41 

11 

(viii) Amendment of Article 109, First 
Schedule. 

37 (ix) 

41 

12 

(ix) Amendment of Article 113, First 
Schedule. 

37 (x) 

41 

13 

(x) Amendment of Article 128, First 
Schedule. 
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Serial No. 

Ref e ee:n t ce. 

Recommendations. 

l 

Chapter. 

Paragraph. 

37 (xi) 

41 

14 

(xi) Amendment of Article 132, First 
Schedule. 

37 (xii) 

41 

15 

(xii) Amendment of Article 166, First 
Schedule. 

37 (xiii) 

41 

16 ' 

[ 

(xiii) Amendment of Article 133? First 
Schedule. 

37 (xiv) 

41 

16 

(xiv) Amendment of Article 134, First 
Schedule. 

(For Article 182, see item 27 (xi) above.) 

Indian Evidence Act (I of 1872). 

38 (i) 

42 

1 

(i) Amendment of sections 11 and 13. 

38 (ii> 

42 

1 

(ii) Amendment of section 32. 

38 (iii) 

42 

2 

(iii) Amendment of section 35. 

38 (iv) 

42 

3 

(iv) Amendment of section 44. 

38 (v) 

[ 42 

4 

(v) Amendment of section 65. 

38 (vi) 

1 42 

5 

(vi) Amendment of section 68. 

38 (vii) 

42 

6 

(vii) Amendment of section T4. 

38 (viii) 

i 

[: 42 

i 

7 

(viii) Amendment of section 78. 

38 (ix) 

i 42 

8 

(ix) Addition of a section regarding the pre- 
sumption arising from the registration of 
a document. 

38 (x) 

; 42 j 

1 

(x) Amendment of section 157. 

39 

i 

43 

j 

26 

Amendment of the law to make agreement® 
of a champertous nature voidable under 
the Contract Act (IX of 1872) at the 
instance of the person financed, on condi- 
tion that he refunds the consideration 
with interest to be fixed by the court. 

40 

46 

13 

Legislation to make applicable to appeals 

J 

1 10 

27 

in India the principle of Order 45, 
rule 9 A of the First Schedule of the 
Code of Civil Procedure, viz., dispensing 
with substitution of representatives ot 
parties who did not appear at the trial ^ 
by leave of the court. 
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Serial No. 

Reference. 

Recommendations. 

Chapter. 

Paragraph. 

41 

47 

5 

Revision of existing codes — in particular 
of the Transfer of Property Act and the 
Indian Contract Act. 

42 

48 

10 

Amendment of law relating to appeals in 
the Bengal Tenancy Act. 

43 

50 

5 

Amendment of the Madras Civil Courts Act 
to make provision for the appointment of 
additional or joint judges. 

44 

50 

6 

Provision enabling the Madras High Court 
to grant greater powers under the Pro- 
vincial Small Cause Courts Act. 

45 

52 

5 

Amendment of section 32 of Bombay Civil 
Courts Act. 

48 

52 

8 

Amendment of Dekkan Agriculturists’ 
Relief Act. 

47 

58 

6 

Registration of adoptions in Burma. 


IL 

Recommendations which can be carried into effect under the Rule- 
making power conferred on High Courts by Part X 
of the Code of Civil Procedure. 


^ Serial No. 

Reference. 

Recommendations. 

Chapter. 

Paragraph. 

i (i) 

1 

i 

14 

Processes. 

(i) Rule directing that necessary copies of 

10 

2 

the plaint or abstract should be hied with 

1 (ii) 

1 

14 

the plaint. 

(ii) Rule directing that process fees should 

! 10 

1 

2 

be pax 1 with the plaint. 
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Serial No. 

| Reference. 

Recommendations. 

Chapter. 

Paragraph. 

1 (iii) 

10 

3 

(iii) Rule directing processes to be prepared 
by the parties themselves on forms 
supplied by court. 

1 (iv) 

10 

20 

(iv) Amendment of O. V, rule 15, by substi- 
tuting for the words tc the defendant 
cannot be found 55 the words 41 the defen- 
dant is absent,” and a provision to bring 
out that service on an adult male member 
under rule 15 is not due service in any 
case in which such adult male member 
has an interest adverse to that of the 
defendant in the subject matter of the 
suit. (The latter may require legisla- 
tion. ) 

1 (T) 

10 

22 

(v) Amendment of O. IX, r. 13, by insertion 
of a clause that no court shall set aside 
a decree passed ex parte merely on the 
ground that there has been an irregu- 
larity in the service of the summons if it 
be satisfied that the defendant had 
notice of the date of hearing in sufficient 
time to appear and answer the plaintiff’s 
claim. 

l(vi) 

5 

3 

(vi) Introduction of the system of “ regis- 


10 

24 

tered addresses ” by which the plaintiff 
must file the address which will find him 
under penalty of having his suit dis- 
missed, and the defendant must file 
a similar address under penalty of 
having his defence struck out. Such 
registered addresses to hold good in 
interlocutory proceedings, throughout 
appellate stages and in execution for twc 
years after final decision. 

1 (vii) 

10 

23 

(vii) O. Ill, r. 5, to be amended to show 
clearly that service on pleaders other than 
those who plead without acting shall be 
service on parties. 

1 (?iii) 

1 

13 

(viii) Rules to be made for the service of 


iO 

25 

summonses by registered post in certain 
cases. 

1 (ix) 

10 

26 

(ix) Rule to permit in certain cases and 
under certain restrictions of the service 
of processes by vakils’ clerks. 
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Serial No. 

Reference. 

Recommendations. 

Chapter. 

Paragraph. 

] (X) 

10 

27 

(x) Rule to be made by which in certain- 
appeals and interlocutory matters the- 
issue of certain processes may be dis- 
pensed with. 

1 (xi) 

t 

10 

28 

(xi) Rule to be made by wliich parties may 
be allowed to serve processes on t heir- 
own witnesses. 

2 

1 

15 

Adoption of additional form of summons 
for appearance and directions. 

3 

1 

(appendix) 

8, 9 

Alteration of procedure in certain ex part? 
proceedings. 

4 

3 

20-23 

Alteration of the rules providing for the 
production of documentary evidence with 
special reference to Discovery and Ad- 
mission. 

5 

4 

4 

Framing rules under which the courts wih 
be permitted to direct the parties in 
certain instances to file lists of witnesses, 

6 

4 

9 

Alteration of the rules relating to the- 
recording of evidence so as to permit 
selected officers to take a “ long note 
which will be the sole record. 

7 

5 

7 

Amendment of 0. XXXII, r. 4 in respect 
of guardians “ ad litem ”, to effect the- 
result that the consent of the natural 
guardian to the appointment will be pre- 
sumed, and, in event of his refusal or 
incapacity to act, an officer of court or 
some other qualified person be forthwith- 
appointed guardian “ ad litem” 

3 

5 

9 

(i) Amendment of the rules to provide that 
certain Commissioners may be appointed 
under 0. XXVI, r. 4 with the powers to* 
control the examination of the witnesses- 
given to a court under the provisions of 
sections 135, 138, 142, 144, 145, 148, 150 r 
151, 152, 154, 156, 157, 159, 162 of Act I 
of 1872, subject to a right of appeals 
(It is. for consideration whether legisla- 
tion is not necessary and desirable). 

(ii) That other Commissioners may be i 
appointed under 0. XXVI, r. 4 who do. 
not possess these powers. 
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Serial No. 

Reference. 

Recommendations. 

Chapter. 

Paragraph, 




(iii) That Commissioners appointed under 
(i) should be supplied as far as possible 
with the necessary materials to assist 
them in performance of their duties. 

9 

12 

16, 17 

Extension of summary procedure to subor- 


17 

22 

dinate courts in cases on negotiable in 
•truments and in other cases. 

10 

15 

Calcutta 

7 

That in the High Court in Calcutta the 
period of ten days allowed under 0. XI, 
r. 17 be reduced to seven days. 

11 

26 

1 

Addition to the rules of a provision requir- 
ing security for costs as a condition of 
admitting a second appeal. 

Execution, 

12 (i) 

29 

8 

(i) Addition to the effect that pleaders 
must sign a decree when they are satisfied 
that it is in conformity with the judg- 
ment. 

12 (ii) 

29 

12 

(ii) Amendment of 0. XXI, r. 11, para. 2. 

12 (ill) 

29 

13 

(iii) Amendment to permit a decree holder 
to apply to the court, within whose 
jurisdiction the judgment debtor is to 
order immediate execution on the pro- 
duction of the decree and an affidavit 
of non-satisfaction, pending an order 
of transfer from the court who passed the 
decree. 

12 (iv) 

29 

16 

(iv) Amendment of rules as to notice on 
judgment debtors ; specially by amend- 
ment of 0. XXI, r. 22 (a), increasing the 
period within which notice need not be 
issued from one year to three. 

12 (v) 

29 

22 

(v) Amendment of 0. XXI, r. 68 by reduc- 
tion of the period from fifteen days to a 
week. 

•12 (vi) 

29 

22 

(vi) Addition of rules in 0. XXI to provide 
something in the nature of a garnishee 
procedure. 
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Serial No. j 

Reference. 

Recommendations. 

Chapter. 

Paragraph. 

j 1 1 

12 (vii) 

* 

29 

24 

(vii) Amendment of 0. XXI, r. 54 to give 
effect to an order of attachment as against 
those claiming as volunteers under a. 
judgment debtor from the date of the 
order for attachment and as against 
others from the time they had knowledge 
of the passing of the order. 

12 (vhi) 

29 

25 

i 

(viii) Substitution for 0. XXI, r. 58 (2) of 
a rule providing for the court postponing, 
delivery of the property to the purchaser 
pending investigation of the claim, 
or, 

An addition to 0. XXI, r. 58 (2) of a condi- 
tion that the sale can only be postponed 
on a deposit of the sale warrant amount 
or of a reasonable estimate of the value- 
of the property to be sold. 

12 (ix) 

29 

{ 

25 

(ix) Addition of a provision making an 
order under 0. XXI, rr. 60 and 61 con- 
clusive not only as regards the particular 
attachment in respect of which the claim 
is made but as regards the execution of 
the decree in future, unless either party 
can set up a title subsequent to the dat& 
of the order. 

12 (x) 

29 

28 

(x) Reduction of the minimum period in 

0. XXI, r. 68 from thirty to fifteen days. 

12 (xi) 

29 

30 

(xi) Substitution of a period of thirty days, 
for seven days in 0. XXI, r. 69 (2). 

12 (xii) 

: 

. 

29 

31 

(xii) Modification of 0. XXI, r. 89 so as to* 
allow any person to pay in the money who 
claims any interest in the property sold 
at the time of the sale or at the time of 
the petition or who is acting for or in the 
interest of such person. 

12 (xiii) 

29 

32 

(xiii) Amendment of 0. XXI, r. 90 to 
provide that no application to set aside- 
a sale be admitted — 

(a) unless it discloses a ground which 
could not have been put forward 
by the applicant before the sale' 
was conducted. 




628 


Serial No. - 

REFERENCE. 


Chapter. ! 

Paragraph. 

Recommendations, 




(b) unless the applicant deposits with 
his application the sale warrant 
amount or an amount equal to 
the amount realised by the sale 
(whichever is less) or in event of 
amendment of section 145, see I. 

27 (xv) security for the amount. 

12 (xiv) 

29 

33 

(xiv) Amendment of 0. XXI, r. 98 to 
provide that when a person obstructing 
is .sent to jail his detention be at the cost 
of the Crown and the addition of the 
words “ or on his behalf ” after the words 
tc at his instigation.” 

!2 (xv) 

29 

33 

(xv) Amendment of 0. XXI, r. 99. 

12 (xvi) 

30 

11 

: 

(xvi) Deletion from 0. XXI, r. 16 of the 
provision which requires notice of the 
application to be given to the judgment 
debtor, and an amendment providing 
that execution may issue if an affidavit 
by the decree holder admitting the 
transfer is filed with the application. 

32 (xvii) 

30 

12 

(xvii) Amendment of O. XXI, r. 17 con- 
fining the power to reject only to cases 
in which the defects are not amended 
within the time allowed. 

12 (xviii) 

30 

! 

33 

(xviii) Amendment of 0. XXI, r. 24 (3) by 
addition of the words t£ and a day shall 
be specified on or before which it shall be 
returned to court.” 

12 (six) 

30 

14 

(xix) Amendment of O. XXI, r. 26 (3) to 
make security obligatory unless sufficient 
cause is shown to the contrary. 

12 (xx) 

30 

15 

(xx) Amendment of 0. XXI, r. 31, reducing 
the period of six months to three but 
giving the court power to extend the 
time. 

12 (xxi) 

30 

16 

(xxi) Amendment of O. XXI, r. 32 (3) by 
fixing a minimum of three months and 
a maximum of one year. 

12 (xxii) 

30 

i 

[ 

18 

j 

(xxii) Amendment of O. XXI, r. 39 by 
deleting the words “ in the. civil prison” 
in clause (5). 




Serial No. 


12 (xxiii) 

12 (xxiv) 


12 (xxv) 


12 (xxvi) 


12 (xxvii) 


12 (xxviii) 

12 (xxix) 


Reference. f 


Recommendations. 


Chapter. 


Paragraph., 


30 


19 


(xxiii) Amendment of 0. XXI, r. 45 by the 
addition of a direction for prepayment 
of t-he charges for watching the crop. 


30 


20 


(xxiv) Amendment of 0. XXI, r. 53 by — 

(a) adding in sub-clause 1 (3) after the 
words “to such other court 55 
the words “ and to the court to 
which it has been transferred for 
execution.’ * Adding at the end 
of sub-clause 1 (3) (ii) the words 
“with the consent of the said 
decree holder expressed in writing 
or the permission of the attaching 
court.” 


30 


30 


30 


30 


21 


22 


(b) and substituting in sub-clause (6) 
the words “ with the knowledge 
thereof ” for the words “ after the 
receipt of notice thereof.” 

(xxv) Amendment of O. XXI, r. 57, by an 
addition requiring the court to state in 
every order dismissing an application in 
execution in which there is an attachment 
whether the attachment continues to 
exist or ceases to exist. 


23 


24 


(xxvi) Amendment of O, XXI, r. 67 by 
deleting the implied provision that it is 
necessary to send a copy of the sale pro- 
clamation to the judgment- debtor. 

(xxvii) Amendment of O. XXI, r. 72, by 
deletion of clauses (1) and (3) and sub- 
stitution in clause (2) for the words “ with 
such permission ” the words “ property 
sold.” 


30 


25 


(xxviii) Adoption of the Punjab High 
Court amendment to 0. XXI, r. 75 (2V 


31 


6 


(xxix) Amendment of 0. XXXIX, r. I. • 
by deletion of the words “ or wrong- 
fully sold in execution of a decree’* 
from (a). 
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Serial No. 

Reference. 

Recommendations. 

Chapter. 

Paragraph, 

12 ( xxx ) 

32 

' 2 

(xxx) Amendments in 0. 34 to give dis- 
cretion to courts in the matter of pre- 
paration of decrees on mortgages, attach- 
ments, etc. 

13 

43 

1 27 

Amendment in the rules to enable the 
court to insist on security for. the de- 
fendant’s costs in champertous cases as 
a condition precedent to the plaintiff 
proceeding with the suit (Oudh). 

14 

44 

2 and 4 

Fuller provision for recovery of necessary 
costs as between party and party. 

15 

50 

17 

Amendment of O. XII, r. 6 and 0. XV, 
r. 2 (with special reference to Madras). 

16 

50 

! 

17 

Amendment of O. XVIII, r. 2 (with special 
reference to Madras). 

17 

| . 50 

i 

17 

i 

Amendment of O. XIII, r. 9 (with special 
reference to Madras). 


III 

Recommendations which require action by High Courts under other 
Rule making powers or administrative orders. 


Serial No. 

Reference. 

Recommendations. 

Chapter. 


i 

1 

13 . 

! 

Improved co-ordination between the court 
issuing a process on a person outside 
its jurisdiction and the court receiving 
it. 


1 

22 

Creation of posts of registrar in courts in 

2 

9 

16-27 

districts : — 


48 

16 

[ 

(a) to assist district judges in administra- 

tive work. 

(b) and to assist other courts in ad- 
v ; or 

ministrative work. 

(c) ai ^L to perform duties of a judicial 

nature. 
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Recommendations. 


The creation of the post can he in case (c) 
by legislative enactment but can be also 
effected by administrative order con- 
ferring judicial powers on such registrar 
under the provisions of the Act having 
application. 

Division of duties between presiding 
officers of courts situated in the same 
place. 

(Co-ordination of court offices.) 

Entertainment of stenographers to whom 
judgments can be dictated. 

Provision for returns of suits and appeals 
in which judgments have not been deli- 
vered within a month of the final hearing 
of arguments. 

Processes, 

(i) Rules to be framed when necessary for 
the more systematic distribution of 
processes for service either on the beat 
system or otherwise, and the prepara- 
tion of statements, diaries and returns 
to assist this object. 

(ii) Abolition of the system (where it exists) 
under which the person wishing to have a 
process served must supply an identifier 
to accompany the process server and 
substitution of a system by which identi- 
fication is arranged by the authorities, 
the party only be asked to assist as a 
last resort. 

(iii) Rules, where necessary, to provide for 
more efficient supervision over the work 
of process servers. 

(iv) Central nazarats to be constituted 
where not existent. 

(v) Improvement in the pay, etc., of process- 
servers. 
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Serial No. 

Reference. 

Recommendations. 

1 Chapter. 

Paragraph. 

S 

5 

8 

Alteration in the rules under which lists 


5 

10 

are kept up of persons ready to accept 
commissions under Order XXVI, rule 4 
and as to selection of such persons. 

9 

5 

11 

Improvement of the 4 6 amin ” « system 
where existent and its restoration in 
certain places. 

10 

. 5 

12 

Improvement in the selection of commis- 
sioners appointed under Order XXVI, 
rules 11 and 12 to examine accounts. 

11 

7 

Sec. I 

6 

Transfer of criminal work from sessions 
judges to selected subordinate judges who 
will be given criminal powers. 

12 

rr 

i 

Sec. I 

9 

Increased appointment of district delegates 
under the Indian Succession Act, X of 
1865 and the Probate and Administration 
Act, V of 1881, and increased use of the 
power to delegate contested work in 
Bengal, Bihar, Agra, Bombay, the 
Punjab and the Central Provinces under 
the Local Civil Courts Acts. 

13 

7 

Sec. II 

6 

Re-arrangement of territorial jurisdiction 
t of Provincial Small Cause Courts. 

14 

8 

8-10 

Improved training of members of the Bar 
by an insistence on instruction in cham- 
bers as a qualification for practice. 

15 

8 

13-14 

Alterations in the rules as to fees charge- 
able by members of the Bar, with parti- 
cular reference to recovery as taxed 
costs. 

16 

11 

5-11 

Alteration in the system of selecting officers 
as munsifs, subordinate judges or town- 
ship judges on first appointment. 

17 

11 

12-17 

Improved training of such officers after 
first appointment. 

18 

12 

15 

Training of judicial officers to enable them 
to take charge of commercial courts. 

Provincial Insolvency Act V of 1920 . 

19 

14 

22 

The necessity of improvement in the ad- 
ministration of the office of the official 
receiver in Karachi. 



Serial No. 

Reference. 


Chapter. 

Paragraph 

Recommendations. 

20 

14 

29-31 

Reconsideration of the methods in the 
Madras High Court as to proceeding 
in insolvency against mortgagees and 
debtors of insolvents. 

21 

14 

36 

The extension of the right of audience to 
attorneys in insolvency. 

Suggestions as to the work of High Courts on 
the Original Side . 

Calcutta . 

22 (i) 

15 

Calcutta. 

5 

(i) That the writ of summons, if prepared by 
the plaintiff’s attorney and hied with the 
plaint might be required to be delivered 
to the Sheriff for service within seven 
days. That the rule should be deleted 
which requires a translation of the writ 
to be made in the Sheriff’s office, excep- 
tion being made if necessary, in cases 
under Order 37. 

22 (it) 

15 

6 

(ii) That certain selected solicitors’ clerks 
be authorized by the Sheriff to serve 
processes. 

22 (.m) 

15 

13 

(iii) That the present practice under which 
a plaint has to be hied in suits in which 
an originating summons is issued be 
discontinued, that no plaint need be 
hied and the originating summons shall 
be drawn up by the attorney for the 
plaintiff. 

22 (iv) 

15 

14 

(iv) That rules should be made that in 
exercise of the summary procedure pro- 
vided by Order XXXVII in a suit on 
a Bill of Exchange or Negotiable Instru- 
ment interest can be recovered only as 
provided in the document or, if the docu- 
ment is silent on the point, at six per 
cent., as provided in the Negotiable 
Instruments Act (XXVI of 1881) and 
that the Court shall have the same powei 
as to interim interest and interest on the 
decree as under the ordinary procedure. 
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Reference. 


Serial No. 



Recommendations. 

Chapter. 

Paragraph. 



22 (v) 

15 

16 

(v) That a rule should be made to the effect 
that interim interest may be given by 
way of damages in a suit where the 
claim rests in damages up to twelve per 
cent, without evidence having been called 
to justify a particular rate, but that it 
should not be allowed at a higher rate 
without specific evidence. * 

22 (vi) 

15 

1 

20 

(vi) That the summons for directions be 
introduced with special reference to 
its use in commercial cases. 




Madras . 

23 (i) 

15 

Madras. 

7 

(i) Remodelling of the procedure in trial of 
suits in High Courts and abolition of the 
Issue Court. 

23 (ii> 

15 

9 

(ii) Appointment of a 44 master ” to relieve 
judges and further delegation of powers 
to the registrar or master in interlocutory 
and miscellaneous proceedings. 

23 (iii), 

15 

15 

(iii) Extension of the procedure for ob- 
taining summary judgment. 

23 (iv) 

15 

16 

(iv) Alteration of the system of calculating, 
costs and fees in account cases. 

23 (v> 

15 

17 

(v) Introduction of the system of <c origi- 
nating summons.” 

23 (vi), 

15 

18 

(vi) More careful preparation of the cause- 
lists. 




Bombay. 

24 (i) 

15 

Calcutta. 

13 

(i) That the present practice under which 
a plaint has to be filed in suits in which 
an originating summons is issued be 
discontinued, that no plaint need be 
filed and the originating summons shall' 
be drawn up by the attorney for the 
plaintiff. 

24 (ii) 

15 

Bombay. 

9-11 

(ii) Improved office arrangements. 
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Refebebce. 

Recommendations. 

Serial No. 

Cl 

lapter. £ 

Paragraph. 


24 (iii) 

15 

14 0 

iii) Abolition of the time-limit for com- 
mercial causes. 

24 (iv) 

15 

16 ( 

iv) That the summons for directions be 
introduced with special reference to 
use in commercial causes. 

24 (v) 

15 

17 ( 

V) That the practice of annexing copies 

1 0 f lengthy correspondence to the plaint 
he discouraged. 

24 (vi) 

15 

18 

(vi) That the method of maintaining cause 
lists he improved. 

24 (vii) 

15 ' 

20 

(vii) That the evidence he taken down in 
shorthand. 




Bangoon. 

25 (i) 

25 (ii) 

25 (in'! 

15 

Rangoon. 

15 

15 

2 

3 

5 

(i) Improvement of office staff. 

(ii) Employment of special bailiffs. 

(iii) That the summons for directions he 
introduced with special reference to its 
use in commercial causes^. 

25 (iv) 

15 

6 

(iv) Expedition in filing written state 
ments. 

25 (v) 

15 

8 

(V) Improvement in fcne system of recording 
evidence. 

25 (vi) 

15 

9 

(vi) Increased, supervision over the return 
of commissions. 

26 (vii) 

i 

12 

(vii) Special check over medical certi- 
hcates. 

25 (viii) 

15 

13 

(Viii) Utilization of powers under O. 
XXXVII, Act V 01 1908. 

| 


1 


Karachi . 

26 (i) 

26 (ii) 

15 5- u 

Karachi* 

15 6-11 

(i) Improvement of staff. 

| (ii) Improvement of cause lists. 



Serial No. 

Reference. 

Recommendations. 

Chapter. 

Paragraph. 

20 (iii) 

15 

7 

(iii) Necessity of hearing suits c; do die in 
diem.’ 1 

26 (iv) 

15 

11 

(iv) Improvement in working arrangements. 

26 (r) 

15 

12 

(v) Retention of execution work in the 
hands of one judge. r 

26 (vi) 

15 

13 

(vi) Extension of summary jurisdiction 
under Section 128, Act V of 1908. 

Suggestions on the war/: of the High Courts- 
on their Appellate Side. 

27 (i) 

16 

i 

2 

(i) Precautions against an applicant sclect- 
l ing the Bench or Judge before whom he 
prefers to make an application. 

27 (ii) 

16 

3 

(ii) The recognition of a definite time after 
which applications in revision will not 
ordinarily be entertained. 

27 (iii) 

16 

4 

(iii) Discrimination in calling for records, 
especially in revision and in interlocu- 
tory matters. 

27 (iv) 

16 

5 

(iv) Reduction of “ reserved ” judgments to 
a minimum. 

2i (v) 

16 

7 

(v) Improvement in the preparation of 
cause lists. 

2! (Vi) 

16 

15-17 

(vi) Some alterations in some High Courts 
as to paper books. 

28 

17 

21 

Alteration of the procedure by rules under 
section 9, Presidency Small Cause Courts 
Act, XV of 1882, so as to enable proper 
cause lists to be arranged of contested 
cases only, and for other purposes. 

29 

17 

23 

Alteration of rule 101 in respect of the 
Calcutta Small Cause Court, so as to 
raise the value of suits which can be 
tried under -the summary procedure to 
Rs. 200. 

30 

17 

24 

Attention to the question of interpreta- 
tion of evidence in the Presidency Small 
Cause Courts. 
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' Serial No. 

Reference. 


Chapter. 

Paragraph. 

Recommendations. 

31 

17 

25 

Amendment of the rules- and practice in 
respect of instalment orders in the 
Calcutta Small Cause Court. 

32 

■* 

20 

11 

Extended use of the rule making power 
under section 9, Suits Valuation Act, 
VII of 1887 with the sanction of the Local 
Government. 

33 

28 

6-7 

Alteration of the system in the Madras 
High Court by which the deputy registrar 
deals with applications in revision under 
section 25 of Act IX of 1887. 

| Execvtion. 

34 (i) 

29 

11 

(i) Better supervision over the issue of 
copies of decrees, with returns showing 
delay. 

34 (ii) 

29 

12 

(ii) Every execution petition presented on 
a particular day to be brought up for 
orders the next day. 

34 (iii) 

29 

12 

(iii) Correction where necessary by court- 
itself of the amount stated in the appli- 
cation to he due. 

34 (iv) 

29 

17 

(iv) Increased facilities for payment of 
decretal amounts to the court or the 
decree-holder 'by money-order. 

34 (v) 

! 29 

18 

(v) Provision for payment of the decretal 
amount when received by the court by 
money-order from the court to the 
decree- holder. 

34 (vi) 

29 

20 

(vi) Instructions (if Local Governments- 
agree) for co-operation in certain in- 
stances between the police and the 
process-serving staff in execution of 
warrants of arrest. 

34.(vii) 

29 

[ 

27 

(vii) Instructions to courts directing them 
to fill in the estimated value of the 
property to be sold in the sale proclama- 
tion under Order XXI, rule 66, only by 
giving the estimates of the decree-holder 
and judgment-debtor or making a rough 
estimate. 
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Reference. 


Serial No. 



Recommend ations . 

Chapter. 

Paragraph. 



34 (viii) 

30 

26 

(viii) Preparation of a form for sale certi- 
ficates. 

34 (ix) 

31 

1 

(ix) Concentration in one court of all execu- 
tion work in places where there are 
! several courts. 

34 (x) 

31 

4 

(x) Addition of a rule empowering a decree 
holder, if he- wishes, to pay the fees for 
various proceedings in execution at one 
time. 

34 (xi) 

31 

5 

(xi) Instructions as to a “ court rate 5} of 
interest by each High Court. 

34 (xii) 

31 

7 

(xii) Provision for execution work in vaca- 
tions. 

34 (jdii) 

32 

3 

(xiii) Additional columns in suit register. 

34 (xiv) 

32 

4 

(xiv) Monthly certificate of examination of 
10 per cent, of execution applications 
disposed of in previous month to be 
furnished by presiding officers of subordi- 
nate courts to district judges. 

.34 (xv) 

32 

5 

(xv) Modification of the register of execu- 
tion applications in conformity with the 
Punjab form 

34 (xvi) 

32 

6 

(xvi) Better returns in execution matters. 

34 (xvii) 

i 

32 

0-11 

; 

(xvii) Rules as to- the preservation of certain 
papers in execution matters. 

35 

34 

4 ! 

Improvements in the issue of rules and cir- 
cular orders to subordinate courts. 

36 

34 

6 

Improvements in order sheets with special 
reference to the Punjab. 

37 

34 

9 

Beturns . 

Necessity of strict adherence to the forms 
required by the Government of India 
and uniformity in preparation. 

38 

34 

18 

Preparation of annual returns, to furnish 
particulars of work done in the exercise 
of original civil jurisdiction by all High 
Courts which exercise such jurisdic- 
tion. 
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Serial No. 

Reference. 

Recommendations. 

Chapter. 

Paragraph. 

39 

34 

18 

Preparation or annual returns everywhere 
to give full information as to appellate 
work. 

40 

34 

18 

1 

Preparation of full returns to give informa- 


28 

5 

tion as to revisional work under section 
115, C. P. C. and section 25 of the Pro- 
vincial Small Cause Courts Acts, sepa- 
rately. 

41 

34 

19 

Preparation of annual returns showing 
figures of execution proceedings. 

42 

34 

20 

Preparation of annual returns showing 
figures of insolvency proceedings. 

43 

34 

21 

Preparation of annual returns showing 
figures of interlocutory injunctions. 

44 

34 

22 

Preparation of annual returns showing 
figures of stay of execution. 

45 

34 

23 

Preparation of annual returns showing 
figures of work done "by each subordinate- 
civil court. 

46 

34 

24 

Preparation of annual returns giving 
the number of suits undecided at close 
of year, classified according to the years 
of institution. 

47 

34 

26 

Submission of abstracts of order sheets in 
all suits pending over a year periodically 
to district judges and then to the High 
Courts. 

48 

34 

27 

Record of the time when judicial officers 
take their seats on the Bench for dis- 
posal of business in open court. 
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tSerial No. 

Reference. 

Recommendations. 

Chapter. 

Paragraph. 

49 

34 

29 

Improvements in inspection of subordinate 
courts. 

50 

34 

30 

Appointment of Inspectors of judicial 
offices. 

;5! 

34 

31 

Appointment of peripatetic district judges 
to relievo district judges of other duties, 
in order to give them an opportunity to 
do their inspections. 

52 

34 

33 

Inspections by High Court Judges when- 




ever possible. 

53 

34 

34 

Increased facilities for the performance of 
administrative work by High Courts. 

.54 

34 

35 ^ 

6 ^ 

Increase of the powers of the Registrars in 
High Courts and increased delegation of 


; 16 


duties to them. 

.55 ! 

34 

38 

Increased activity by Rule Committees. 

■56 

38 

9 

Strengthening of the office of the Testa- 
mentary Registrar in the High Court, 
Bombay. 

■57 

44 

2 and 4 

Fuller provision for the recovery of neces- 
sary costs as between party and party. 

■58 

45 

2 

Issue of instructions to subordinate courts 
in respect of the issue of u ex parte ” 
injunctions. 

59 

50 

8-9 

Reconsideration of standards in Madras 
Civil Courts. 
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IV. 


Recommendations which require the sanction of the Government of 

India. 



Reference. 

i 

i 

Serial No. 



Recommendations. 

Chapter. 

Paragraph. 



• 



Modifications in statements in the Statistical 
Abstract of British India. 

i(i) 

34 

7 

(i) Issue of instructions to obtain unifor- 
mity. 

1 (ii) 

34 

13 

(ii) Additions to Form No. 29. 

l(iii) 

34 

14 

(iii) Additions to Form No. 30. 

1 (iv) 

34 

15 

(iv) Additions to Form No. 31. 

l(v) 

34 

16 

(v) Additions to Form No. 32. 


V. 

Recommendations which require administrative action by Local 

Governments. 


Serial No. 

Reference. j 

Recommendations. 

Chapter. 

Paragraph. 

1 

7 

Sec. I. 

8 

* 

More extensive use of the provisions of 
section 92, Act V of 1908, so as to em- 
power subordinate judges and munsifs 
to hear and determine suits under that 
section. 

2 

7 

10 

More extensive use of powers of delega- 
tion under the Succession Certificate 
Act (VII of 1898). 

3 

7 

12 

More extensive devolution of powers under 
the Provincial Insolvency Act (V of 1920) 
to subordinate courts. 
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Serial No. 

Refekence. 

Recommendations. 

Chapter. 

Paragraph. 

4 

7 

13 

More extensive use of the provisions of 
section 3, Land Acquisition Act (1 of 
1894) to appoint subordinate judges to 
hear and determine references under 
that Act. 

5 

7 

Sec. II. 

5 

IJse of the provisions of section 15 (1), 
Provincial Small Cause Courts Act (IX 
of 1887) to increase the jurisdiction of 
officers invested with powers under 
that Act. 

9 

7 

Sec. 13. 

0 

R e-arrangement of territorial jurisdiction 
of Provincial Small Cause Courts. 

7 

7 

Sec. V. 

24 

Encouragement of village courts towards 
relief of stipendiary courts. 

8 

10 

8-12 'l 
21 ! 
19 ( 

Abolition of the system (where it exists) 
under which the person wishing to have 


48 

a process served must supply an identi- 


49 

11 J 

her to accompany the process-server 
and substitution of a system by which 
identification is arranged by the authori- 
ties, the party being only called to assist 
as a last resort. 

9' 

11 

22-24 7 
28-29 j 

Improved training of officers in the In- 
dian Civil Service before appointment 
as District and Sessions Judges, 

10 

12 

15 

Training of Judicial officers to enable 
them to take charge of ■ Commercial 
courts. 

11 

14 

24-25 

Necessity of a better system of official re- 
ceivers under the Provincial Insolvency 
Act. Necessity of supervising them. 

12 

15 

Bombay. 

9 

Improved office arrangements in . the 
Bombay High Court. 

13 

15 

20 

That evidence on the Original Side, Bombay 
High Court, be taken in shorthand and 
shorthand -writers be supplied. 

14 

15 

Karachi. 

9 

Bemodelling the Small Cause Court at 
Karachi (which should be made a 
Presidency Town Small Cause Court) 
on the lines of that at Rangoon, 
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Serial No. 

- u . it 

t 

Reference. 

Recommendations. 

Chapter. 

Paragraph. 

15 

20 

11 

Rules under section 9, Suits Valuation 
Act (VII of 1887). 

Execution. 

1G (ii 
-l? 

| 29 

20 

(i) Assistance in certain circumstances Of 
process-servers by the police in execu- 
tion of arrest warrants. 

16 (ii) 

30 

6 1 

(ii) Preparation of returns of execution 
by Collectors to be submitted through 
district judges to the High Court. 

16 (iii) 

30 

6 

(iii) General reconsideration of the policy 
as to delegation of execution of decrees 
to Collectors. 

17 

34 

10 

Accurate preparation of the figures show- 
ing the annual receipts and expenditure 
of civil courts. 

18 

38 

8 

Encouragement of the deposit and registra- 
tion of Hindu wills. 


VI. 


Recommendations for consideration by presiding officers of Courts* 


, Serial Ho. " 

Reference. 

Recommendations. 

Chapter. 

$ 


1 

1 

i 

24 

Improvement in method in handling un- 
contested cases. 

2 

: 

3 

2-6 

Improvement in fixing of dates foi hear- 
ing. 

3 

3 

7-9 

Increased expedition in filing written state- 
ments. 
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Serial No. 

Reference. 

Recommendations. 

Chapter. 

Paragraph. 

4 

3 

12 

Stricter insistence upon proper plead- 
ings. 

5 

3 

13, 22 

Seeing that propfer discovery is made and 
admissions asked for before trial. 

6 

3 

24 

Improvement in framing issues, after such 
examination of parties and pleaders as 
may be required in the circumstances 
of a particular case. 

7 

4 

1 

| Enforcement of the rule as to “ opening ,J 
a case. 

8 

4 

1 

2 

Improvement in controlling the examina- 
tion-in- chief, cross-examination and re- 
examination of witnesses under the exist- 
ing law. 

9 

: 

: 4 

11 

Enforcement of the rule that the hearing 
of a suit once begun should proceed from 
day to day. 

10 

4 

12 

Insistence on the prompt hearing of argu- 
ments as soon as the evidence is closed, 
and the hearing of arguments from da^ 
to day. 

11 

4 

13 \ 

Enforcement of the rules as to granting 


10 

0>, 28 ) 

adjournments. Insisting on the payment 
of costs as a condition of obtaining an 
* adjournment, when the granting of the 
adjournment prejudices the other side. 
Failure to produce a witness to be no 
| reason for adjournment, 

12 

13 

6 

Requirement of security for alnount 
awarded before staying execution of an 
award under the Indian Arbitration 
Act (IX of 1899). 

13 

4 

14 

1 

Improvement in presentation of a concise 
statement of the case in the judgment. 

14 

5 

4 

Giving priority to cases for the decision 




of whieh other cases are held up. 
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Reference. 


Serial No. 



Recommendations. 




Chapter. 

Paragraph. 


15 

5 

5 

The necessity of scrutinizing carefully 
applications in interlocutory matters, 
the admission of which will hold up the 
decision of the original proceedings and 
giving priority to such applications. . 

- 



Provincial Insolvency Act ( V of 1920). 

16 (1) 

14 

17 

(i) The necessity of enforcing strictly the 
provisions of section 41, and obliging 
insolvents to apply for discharge within 
the time specified and the utilisation of 
the provisions of section 43. 

16 (ii) , 

14 

18 

(ii) The necessity of enforcing strictly the 
provisions of section 22 and the utilisa- 
tion when necessary of the provisions 
of section 69 against a debtor who has 
wilfully failed to perform the duties 
imposed on him thereunder. 

16 (iii) 

14 

20 

(iii) The necessity of correct practice under 
section 29. 

16 (iv) 

14 

24-25 

■ 

(iv) The necessity of greater care in appoint- 
ing and supervising receivers. 




Presidency Towns Insolvency Act (111 of 
1909). 

17 

14 

34 

Necessity of compliance with the provi- 
sions of sections 24 and 25 so as to en- 
sure the expeditious production of the 
schedule. 




Execution. » 

18 (i) 

29 

19 

(i) A more careful application of the rule 
giving the court discretion to refuse 
to send a judgment debtor to the civil 
jail owing to his poverty. 

18 (ii) 

29 4 

20 

(ii) Closer supervision over the conduct 
of process-servers in executing warrants 
of arrest. 
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Serial No. 

Reference. 

Recommendations. 

Chapter. 

Paragraph. 

18 (iii) 

29 

26 

(iii) Exercise of great caution in granting 
injunctions staying execution or deli- 
very when a suit has been filed in accord- 
ance with Order XXI, rule 63, with 
special reference to the Punjab practice. 

IS (iv) 

29 

32 

(iv) Appointment of a receiver of property 
sold in certain exceptional ^rcumstances. 

* 

18 (v) 

30 

7, ' 

(v) Appointment of receivers in execu- 
tion. 

18 (vi) 

30 

17 

(vi) Necessity of greater care in issuing 
notices under Order XXI, rule 37. 

18 (vii) 

31 

6 

(vii) Necessity of greater care in staying 
execution under Order XLI, rule 5. 

19 

45 

9 

Exercise of discrimination in issuing ex 
parte injunctions. 


* 


v 


w, j - 
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